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Ibge    96.  line  6  from  the  foot,  instead  of  *^  redendaf*  read  <^  reddenda!* 
1 19.  line  3,  read  ^  died,**  instead  of  <<  did/' 
214.  line  16  fro^m  foot,  instead  of  ^^  m.  m."  read  <<  ca.  •a.** 
225.  Wmnwright  et  al.  v.  Crawford.  In  this  case,  the  verdict  was 

{br<«thedefendant,Vnot<<theplai   iffs." 
268.  line  the  last.  Insert  between  the  wordi  ^  had"*  and  ^  doubt,** 

the  word  "no."  , 
294.  Cmuaiiiat  ▼.  Ball.  In  this  case,  the  jury,  not  being  able  to 

agree,  were  constituted  referees,  by  consent  of  parties; 

and  it  was  a  report,-  not  a  verdict,  in  favour  of  the  plaintiff. 
410*  (1)  It  has  recently  been  suggested,  by  one  of  the  counsel 

&r  the  plaintiffs,  in  PemC%  Leeaee  v.  KUne^  (Mr.  Dmtcati^ 

that  no  compromise  has  taken  effect. 


COURT 


OF 


ERRORS  AND  APPEALS, 

DELAWARE. 


September  Teroi  1788s 


(1)  W.  B.  Surviving  Partner,  &c.  Appellant,  "oersus  Lati- 
mer, RespcMident. 

THE  facts,  arguments,  and  principles,  involved  in  the  discu9* 
sion  of  this  cause,  were  stated  by  the  first  commissioned 
Judge,  in  the  following  terms; 

Dickinson,  Jm  An  section  of  trover  was  brought  by  the  appel- 
lant and  his  partner,  in  the  Court  of  Common  Pleas,  in  Kent^  for 
the  brig  Endeavour  and  her  cargo.  There  was  a  general  verdict 
and  a  judgment  for  the  plaintiff,  in  that  Court.  The  cause  was  then 
removed  into  the  Supreme  Court,  by  a /writ  of  error,  and  there 
the  judgment  of  the  Court  below  was  reversed.  The  appeal,  in 
this  cause,  is  from  that  judgment  of  reversal. 

Upon  the  trial,  in  the  County  Court,  the  plaintiff  gave  in  evi- 
dence, "  that  the  defendant,  as  marshal  of  the  admiralty,  appoint- 
**  ed  Ralph  Walker  to  take  the  brig  and  cargo  into  his  care  and 
'*  possession;  that  he  did  so,  and  continued  possessed  thereof 
**  until  they  were  replevied,  by  virtue  of  the  writ  o^  replevin,  m 
**  the  judgment  hereafter  mentioned ;  and  that  the  defendant,  by  a 
**  warrant  in  writing,  appointed  John  Dawson^  deputv-marstial, 

(1)  I  have  been  presented  witlk  the  report  of  this  case,  and  of  the  next,  by 
tlie  learned  nod  venerable  judge,  who, pronounced  the  judgments  of  the  Court; 
and  their  intrinsic  merit,  as  well  as  the  respect  due  to  the  judge,  must  render 
any  aitnlog}'  for  their  publication  unnecessary. 
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1788.  The  plaintiff  then  offered  in  evidence,  th^  record  of  an  action 
of  repieviriy  brought  by  him  and  his  deceased  partner  Against  the 
said  Walker  and  othersy  to  February  term  1 1 82^  upon  which  ac- 
tion a  judgment  was  entered,  at  thefsanie  term,  by  d^faitjit,  for 
the  «aid  brig  and  cargo.  Thedefendant,  by  his  counsel,  objected 
to  the  same,  inasmuch  as  he  was  not  a  party  to  iht*  action  of  re^ 
pievin;  but  the  Court  over-ruled  the^  objection.  To  this  opinion 
of  the  Court,  the  defendant's  counsel  tendered  a  bill  of  excep- 
tions, that  was  sealed  by  the  Judges,  in  which  the  facts  before- 
mentioned,  were  stated. 

.  Upon  the  same  trial,  the  defendant  gave  in  evidence, "  the  tran- 
"  script  of  the  proceedings  in  the  Court  of  Admiralty,  by  which 
**  it  appeared,  that  the  brig  Endeavour  and  her  cargo,  had  been 
*^  condemned  in  the  said  Court,  as  lawful  prize,  to,  and  for  the 
^^  use  of,  the  captors,  and  had  been  sold  by  the  defendant,  as 
"  marshal  of  that  Court,  under  that  decree.'  The  plaintiff,  by 
"his.  counsel,  objected  to  the  operation  of  said  condemnation, 
f*  inasmuch  as  the  said  Court  of  Admiralty  had  not  jurisdiction^ 
"  the  said  brig^  and  cargo  being  taken  and  seized,,  as  prize,  ^ 
"Jr/r/VMa// landing,, m  Little  Duck  creek,  in  the  body  of  Kent 
"  county,  and  belonging,  at  the  time  of  seizure,  to  citizens  and 
"  inhabitants  of  the  said  coimty,  which  objection,  the  Court  held 
**  to  be  sufficient,  for  the  causes  above  stated."  To  this  opinion 
of  the  Court,  the  defendant's  counsel  tendered  a  bill  of  excep- 
tions, afterwards  duly  sealed,  in  which  the  particulars,  before  re- 
cited, are  set  forth. 

The  capture  was  made,  during  the  late  war,  in  December  1781. 
It  is  contended,  by  the  counsfcl  for  thd" appellant,  "that  the  ac- 
"  tion,  in  this  casef  against  the  officer  of  the  Court  of  Admiralty, 
"is  maintainsCble,  and  two  principal  points  are  insisted  on:  1st. 
"  That  the  Court  of  Admiralty  ha^  «of  jurisdiction ;  and,  2d.  That 
"  if  that  Court  Afl^juris3iction,  yet  the  judgment  in  replevin^  sub- 
"  sequent  to  the  decree  of  condemnation,  is  an  affirmance  of  pro- 
"  perty  in  the  appellaiit,  of  which,  as  such  a\i  affirmance,  we  are 
"  bound  to  take  notice,  and  thereby  to  be  concluded." 

With  respect  to  th: jfirst  principal  pointy  it  is  urged,  "that the 
"  Admiralty  had  not  jurisdiction  by  any  principle  of  law ^  because 
"  its  jurisdiction  extends  only  to  acts  done  upon  the  high  seas; 
"  and,  in  cases  of  capture,  is  governed  by  the  law  of  nations^ 
"  which  can  apply  only  to  questions  between  citizens,  or  subjects, 
"  of  different  states-,  or  kingdojnis;  that  it  had  not  jurisdiction 
*'  under  any  resolutions  of  congress^' hccaLVHit  they  do  not  reach  to 
"  the  present  instance;  that  there  was  biit  a  bare  intent  to  offend; 
"  and  that  the  legislature  of  this  state  had  directed  a  particular 
"  mode  of  proceedings  in  every  such  instance.  By  the  act  of  assem- 
"  bly  passed  on  the  20th  day  of  May  1778." 

A  great  number  of  cases  has  been  read,  in  order  to  show 
that  the  jurisdiction  of  the  Admiralty,  extends  only  to  acts  done 

upon 
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upon  the  high  seas.  The  same  answer  may  serve  for  every  one  1788. 
of  them;  they  all  relate  to  causes  civii  and  marine^  and  not  to  ^— v-«-^ 
causes  of  prize*  The  question,  "  prize,  or  no  prize^belongs  to  the 
"  jurisdiction  of  the  Admiralty,  whether  the  capture  be  upon  the 
*'  high  seas,  in  ports,  rivers,  or  within  the  body  of  a  county.^ 
It  is  not*  necessary  to  inquire  how  far  this  doctrine  may  be  ex- 
tended. The  cause  now  to  be  determined,  is  of  a  capture  upon  a 
navigable  water.  The  decisions  in  the  cases  of  le  Caux  v.  Eden^ 
Undo  V.  Rodney  and  another^  Brown  and  Burton  v.  Francklyn^ 
and  Key  and  HubSard  v.  Pearce^  have  rehioved  every  doubt  upoii 
this  head. 

The  other  branch  of  this  objection  is,  "  that,  in  cases  of  cap- 
**  ture,  the  Admiralty  is  governed  by  the  law  of  natiojis^  which 
"  can  apply  only  to  questions  between  citizens  or  subjects  of  dif 
^^  ferent  states  or  kingdoms.*' 

The  law  is  as  clear  upon  this,  as  upon  the  former,  part  of  the 
objection. 

Whether  it  be,  that,  in  time  of  war ^  the  usual  forms  cannot  be 
observeji;  or,  that  persons,  engaged  in  enterprises  favourable  to 
enemies,  are  considered  as  connected  with  them  in  councils  and 
interests;  or  that,  as  the  welfare  of  a  society  depends  on  the  is- 
sue of  the  war,  therefore,  the  endeavours  of  the  well  affected, 
amidst  uncertainties  and  dangers,  to  guard  the  public  happiness, 
give  a  peculiar  sanction  to  their  exertions,  it  is  evident  that,  uix)ii» 
captures  as  prizes  the  admiralty  proceeds  against  the  property 
taken,  though  it  belongs  to  citizens  or  subjects  of  the  state  or 
kingdom,  by  the  authority  of  which  the  Court  is  established.  If 
this  rule  be  deemed  essential  to  the  general  weal,  in  common 
wars,  arising,  perhaps,  from  disputes  about  borders,  distant  terri- 
tories, or  commercial  benefits,  how  much  more  occasion  is  there 
for  such  vigilance  and  strictness,  in  a  war  like  the  last,  a  war  of 
invasion,  piercing  into  the  heart  of  a  country,  and  involving  in 
its  event,  the  freedom  of  a  whole  people,  and  their  posterity. 

In  the  cases  before  referred  to,  not  to  mention  any  more,  Broxvn 
sind  Burton  were  English  subjects,  and  Key  and  Hubbard^  Le 
Caux  and  Lindo^  were  British  subjects. 

Thus  that  law,  from  which  our  jurisprudence  is  derived,  (2) 
stands  established,  by  a  multitude  of  judicial  determinations,  tor 
several  ages.  The  Courts  of  Admiralty,  in  these  states^  proceed  in 
the  same  manner.  The  Court  of  Admiralty,  in  this  state,  condem- 
ned a  vessel,  taken  in  Joneses  creek,  within  the  body  of  Kent  county  ^ 
and  belonginj^  to  an  inhabitant  thereof;  (3)  yet  no  objection,  that 

(2)  Qy  the  35th  section  of  our  constitution,  *'  the  common  Ikw  o^  England y 
**  and.«o  much  of  the  statute  law  as  has  heen  heretofore  adopted  in  practice, 
**  shall  remain  in  force,  unless  they  shall  be  altered,  &c." 

(3)  The  facts  here  mentioned,  that  the  vessel  was  taken  in  y<met*$  creqlr, 
mithin  the  b6!^  of  Kent  cpmty^  wad  belonged  to  an  inhabitant  thereof,  w6re  stated 
in  the  lihel  ol  Sarret  and  others. 

we 
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17B8*  we  have  eve*-  heard  of,  v  as  made  to  d>ie  jurisdiction  of  the  Ad- 
Ui«vi^  miralty. 

Here  it  may  be  proper  to  recoUect,  that,  in  the  present  instance^ 
the  Court  of  Common  Pleas  expressly  held  the  objection  of  the 
appellant's,  then  plaintiiF's,  counsel,. against  the  operation  of  the 
condemnation  in  the  Admiralty,  ^^  'to  be  sufficient,  because  that 
"  Court  had  n^^jurisdiction,  inasmuch  as  the  brig  and  cargo  were 
^^  taken  and  seized  as  prize,  at  Whitehcdl^  in  Little  Duck  creek, 
"  in  th^  body^  of  Kent  county^  and  belongings  at  the  time  of  seizure, 
'*  t'O  citizens  and  inhabitants  of  said  county." 

The  next  allegation  of  the  counsel  for  the  appellant  is,  ^^  that 
"  'the  Court  of  Admiralty  had  not  jurisdiction  under  any  resolu- 
**  tions  of  congress;"  particularly  referring  to  those  of  the  25th 
oi  November  1775,  and  the  23d  of  March  1776. 

The  secpnd  of  the  resolutions,  in  November ^  provides,  that  "  all 
^^  transport  vessels,  in  the  British  service,  &c.  and  all  vessels,  t0 
**  whomsoever  belongings  that  shall  be  employed  in  carrying  pro* 
^'  visions^  &c.  to  the  British  army  or  navy,  &c.  shall  be  liable  to 
"  seizure,  and,  with  their  cargoes,  shall  be  forfeited."  By  the 
fourth,  it -Is  "recommended  to  the  legislatures  of  the  United 
"  Colonies s  to  erect  Courts  of  justice,  or  give  jurisdiction  to  the 
"  Courts  now  in  being,  for  determining  concerning  the  captures 
*^  to  be  made  as  aforesaid,  all  trials  in  such  cases  to  be  had,  by  a 
^^jury^  &c,"  By  the  fifth,  "  all  prosecutions  shall  be  commenced 
**  in  the  Court  of  that  colony,  ,/n  which  the  captures  shaU  be 
^^  made ;  but  if  no  ^uch  Court  be,  at  that  time,  erected,  in  the 
^^  said  colony,  or  if  the  capture  shall  be  made  on  open  sea^  then 
^^  the  prosecution  shall  be  in  the  Court  of  such  colony  as  the 
"captor  tnay  find  most  convenient,  &c."  By  the  sixth,  "  an  ap- 
*-^  peal,  in  all  cases^  shall  be  allowed  to  congress,  or  such  persons 
"  as  they  shall  appoint,  &c." 

By  the  fifth  of  the.  resolutions,  in  Mfirchy  it  is  determined, 
"  diat  all  vessels,  &c.  belonging  to  the  inhabitants  oiF  Great  Bri" 
"  ^ain,  as  aforesaid,  and  all  vessels^  which  may  be  employed  in 
"  carrying  supplies  to  the  ministerial  armies,  w;hich  shadl  happen 
"  to  be  tsiken  near  the  shores  oj  any  of  these  colonies^  by  the  peo- 
"  pie  of  the  country^  or  detachments  from  the  army^  shall  be 
"  deemed  lawful  prize;  and  the  Court  of  Admiralty  ^  witWn  the 
"  said  colony^  is  required,  on  the  condenmadon  thereof,  to  ad- 
"  judge  payment  of  charges,  and  distribution,  &c." 

It  is  said,  "  that  if  the  words  ^  all  vessels^  and  ^  all  vessels  to 
**  whojnsoeoer  belongings  can  be  construed  to  extend  to  vessels 
"  owned  by  inhabitants  of'  the  United  States^  then  colonies,  yet 
"  the  first  set  of  resolutions,  wholly  respects  a  condemnation 
-"  upon  trial  by  jury^  and  the  second  set,  captures  *  near  the 
"  shores  of  any  colony ^  circumstances  very  different  irom  those 
^^  of  the  present  instance;  and  both  sets  have  regard,  solely,  to 

**  vessels 
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^  vesseb  employed  in  carryings  &c.'V  though  here,  at  most,  was    1788. 
^  onh/ a  design  of  csarryingJ^  ^mm^mmJ 

The  best  way  jof  discovering  how  far  arguments,  deduced  from  . 
resolutions  of  congress,  can  be  applied  on  this  occasion,  will  be, 
to  consider  them,  not  separately,  but  conjointly,  as  forming  a 
system,  that  ensted  in  force  at  tTO  time  of  the  transaction. 

On  die  8th  of  January  1780,  long  before  the  capture  of  the 
Endeavour^  it  was  resolved,-  by  congress,  "  that  the  trials  in  the 
**  Courts  of  Admiralty,  in  cases  of  capture,  be  according  to  the 
"  usage  of  nations^  and  not  by  jury. ^'^  It  does  not  appear  that  any 
other  qiaterial  part  of  the  foregoing  resolutions  in  1775  and  1776, 
was  repealed.  Therefore,  the  powers  intended,  in  those  resolutions, 
to  be  exercised  by  the  Courts  of  Admii  alty,  remained.  Only  the 
mode  of  exercising  them  was  altered.  The  obligation  of  any  of 
these  resolutions  has  not  been,  and  will  not  be,  denied.  Of  course, 
the  exception  taken  to  the  resolution  of  1775,  does  not,  in  any 
manner,  impeach  the  regularity  of  the  proceedings  in  this  cause. 

As  to  the  exception,  founded  upon  these  words,  ii\  the  resolu- 
ti<ms  of  1776,  "  near  the  shores  of  any  of  the  colonies i*'*  (4)  it 
would  be  a  very  singular  distinction,  if  vessels,  engaged  in  hostile 
projects,  should  be  liable  to  seizure  and  condemnation,  below  the 
mouth  of  a  river  or  creek,  and  should  gain  protection,  by  entering 
into  it  for  the  very  purpose  of  more  effectually  carrying  them  on; 
especially  if  it  be  considered  that  congress  certainly  intended  the 
resolutions  of  1775^  and  1776,  to  agree  and  co-operate*  They 
did  not  undertake  to  say,  that  "the  shores*^  of  any  colony,  were 
the  kmits  of  that  colony;  and  they  expressly  speak,  in  the  5th 
resolutitm  of  1775,  of  captures  made  "  m"  a  colony.* 

The  exception  taken  against  both  sets  of  resolutions,  states, 
thai  **  they  have  regard  solely  to  vessels  employed  in  carryings 
&c.  and  that  here,  at  most,  was  only  a  design  of  carrying;"  or,  m 
other  words,  that  the  offence  was  not  committed,  but  only  in- 
tended. (5) 

On  the  other  hand,  it  is  set  forth  by  the  judge  in  his  decree, 
that  the  fixed  design  of  the  appellant  and  his  partner,  through  all 
the  transactions  relating  to  this  vessel,  was  to  cany  her  and  her 
cargo  to  NeW'Torky.xheii  in  the  possession  of  the  British  fleet 
and  army;  and  thai  dney  had  obtained  a  passport  from  the  ad- 
miral, who  was  there,  for  this  purpose ;  and  it  appears,  from  the 
plea  and  answer  of  the  appellant,  in  the  Court  of  Admiralty,  and 
from  other  parts  of  the  proceedings,  that  the  brig  Endeavour  had 

(4)  The  libel  ol  Barret  and  others,  against  the  vessel  taken  in  yunel77$, 
and  afterwards  condemned,  stated,  that  she  was  taken  *'  in  y<M^**9  creeks  and 
"  near  the  mouth  thertof^  in  Kent  county?*  This  libel,  also,  setTorth  the  resolu- 
tion of  congress  on  the  33d  of  March  1776,  as  the  foundation  of  the  prosecu- 
tion. 

(5)  The  intention  of  stiqiplying  an  enemy,  manifested  by  such  circumstances 
as  in  this  case,  is  clearly  criminal  at  common  law.  Foster,  3ir. 

been 
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1788.    been  purchased  at  Lewes»Toivn^  brought  into  Little  Dud  cree|c, 

i— yi^i^  as  far  up  as  Barker* s  landing,  had  there  received  a  considerable 

part  of  her  cargo,  and  then  went  down  several  miles  to  the  place 

where  she  was  captured.    If  she  was  going  to  New-Tork^  surely 

she  was  "  employed  in  carrying  supplies  to  the  British  army.'* 

This  point  has  been  deemed  v^ry  important,  and  many  in- 
genious arguments  have  been  offered  upon  it.  One  remark  may, 
perhaps,  throw  some  light  upon  the  subject. 

Whether  the  Endeavour  was  "  employed  in  carrying  supplies 
"  to  the  British  army,"  is  a  question  oi  fact.  This  Court  is  now 
sitting  to  correct  errors  in  latv^  "  as  was  allowed  under  the  old 
"  government  in  the  last  resort,4o  the  king  in  council."  (6)  The 
cause  now  depending,  cpmes  before  us^  after  a. removal  into  the 
Supreme  Court,  by  a  writ  of  error,  upon  a  general  verdict,  and 
a  judgment  thereon  below.  Must  there.nct  be  some  g^eat  devia- 
tion froip  legal  principles,  in  the  method  proposed  for  the  deci- 
sion of  this  business,  since  it  leads  to  so  extraordinary  a  conclu- 
sion, that,  instead  of  being  judges  to  determine  what  tlie  law  is, 
we  are  in  a  case  thus  circumstanced  to  become  an  imperfect  jury, 
for  the  re-trial  of  a  matter  of  fact? 

The  last  objection  of  the  appellant's  counsel,  comprehended  in 
the  first  principd  point,  is,  "that  the  legislature  of  this  state,  has 
"  directed  a  particular  mode  of  proceedings  in  every  such  instance 
"  as  the  present,  by  an  act  of  assembly,  passed  on  the  20th  day  of 

"  May  irrs."  ...  .      * 

By  that  act,  "  all  provisions  and  supplies  loaden  on  board  any  . 
**  vessel,  or  other  carriage,  in  any  place  or  port  within  the  state, 
*^  to  the  intent.  &c.  to  be  conveyed,  &c.  to,  or  from,  die  enemy, 
"  &c.  shall  be  forfeited,  with  the  craft,  &c  carrying  the  same,  to 
*'  the  use  of  the  captors ;  and  two  justices  of  the  peace,  of  the 
^^  county  where  such  capture  happens,  may  adjudge  a  forfeiture, 
"  and  order  sale,  &c." 

Proceedings  have  been,  accordingly,  had,  at  least,  in  one  in- 
stance, at  NeW'Castle^  in  July  1782. 

At  the  time  of  making  tliis  law,  the  Court  of  Admiralt}''  was 
subsisting  in  this  state.  Public  acts,  and  dates,  may  here  be  ma- 
terial. In  less  than  four  months  after  the  resolutions  in  March 
177 ^s  the  declaration  of  independence  was  made.  In  less  than 
three  months  from  that  time,  with  the  same  spirit  of  federalism, 
that  has,  on  so  many  occasions,  directed  the  conduct  of  this 
state,  rr)  our  constitution  was  framed,  candidly  recognizing  the 
authority  of  "  resolutions  of  congress,"  and,  among  other  things, 
requiring  "  a  judge  of  admiralty."  A  judge  was  soon  after  ap- 
pointed. It  is  not  to  be  supposed,  that  in  the  long  interval,  be- 
tween November  177 5 ^  when  congress  recommended  the  estab- 

(6)  Words  of  Uie  act  of  assembly  establishing^  the  Court  of  Appeals. 

(7)  The  conidtution  was  «gpreed  to,  the  Wiikxii SeptemlfO'  1776. 

Ushment 
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lishment  o£  Cdurts,  for  condemnation  of  captures,  taken  in  any  1788. 
part  of  united  America^  as  well  as  elsewhere,  till  Mitf  1778,  when 
this  act  of  assembly  was  made,  there  was.no  Court  here,  vested 
with  correspondent  powers.  The  Court  of  Admiralty  had  cog- 
nizance in  such  cases.  Principles  of  law,  and  the  circumstances 
of  our  situation,  required  that  it  should  have  cognizance. 

In  that  act  are  no  words  that  positively,  or  by  necessary  impli- 
cation, take  away  any  authority,  then  existing  in  another  tribu* 
nal.  The  gcnend  assembly  might  think  it  adviseable,  in  aid  of 
that  authority,  to  diffuse  the  jurisdiction,  given  by  the  act, 
throughout  every  part  of  the  state,  among  the  justices  of  the 
peace^  as  the  offences  might  be  numerous^'  and  it  would,  some- 
times, be  exercised  upon  occasions  of  very  trifling  moment.  The 
liaw  is  clear,  that  where  a  Court  has  jurisdiction  in  certain  cases, 
and  afterwards  jurisdiction  therein  is  given  to  another  Court,  this 
provision  is  only  cumulative,  not  privative ;  *t  does  not  abrogate 
the  authority  of  the  firsuj  but  both  have  a  concurrent  jurisdic- 
tion. Black.  89,  90. 

There  was  another  question,  moved  in  the  course  of  argument, 
that  seems  not  properly  referable  to  either  of  the  two  principal 
points  before  mentioned.  Several  cases  were  produced  to  show, 
that  ^  it  is  necessary  in  every  suit  in  the  Admiralty,  to  allege  in 
^^  the  libel^  that  the  cause  of  action  arose  upon  the  high  seas." 

One  distinction  solves  all  difficulties  on  that  question.  In  causes 
civil  and  marine,  such  an  allegation  maybe  necessary;  in  causes 
of  prize,  it  is  not.  Douglas. 

I'hus  far,  induced  by  particuliar  considerations,  have  we  pur-' 
sued  the  way  marked  out  by  the  appellant's  counsel,  for  examin- 
ing this  cause,  of  much  importance,  and  of  the  iirst  impression, 
among  us.  Where  does  it  begin,  and  to  what  does  it  lead?  From 
a  supposed  right,  in  a  Court  of  common  law,  of  scrutinizing^  in 
an  action  of  trover,  a  decree  of  the  Admiralty,  in  a  cause  of 
prize,  after  execution;  to  a  power  of  reversing  it  in  effect* 

Not  a  case  has  been  produced,  by  the  learned  counsel,  to  sup* 
port  this  doctrine.  It  has  been  said,  indeed,  that  ^^  the  capture, 
^^  being  within  the  body  of  a  coun^%  is  properly  triable  in  a  Court 
of  common  law,  especially  where  only  citizens  are  concerned." 

There  is  no  difference  of  this  kind,  upon  captures  as' prize*  It 
is  well  known  with  what  vigilance  the  judges  in  Westminster 
Ifallj  have  watched  the  admiralty  jurisdiction,  and  with  what  vi- 
gour they  have  cjhecked  it,  when  unduly  exercised.  Yet,  for  this 
purpose,  they  never  availed  themselves  of  the  drcumstances  now 
suggested.  Besides,  there  are  causes,  triable  by  jury,*  that  origin- 
ate out  of  the  county,  and  out  of  the  state,  in  which  the  trial  is 
had.  Where,  then,  is  their  power,  in  causes  of  prize,  to  stop?  Is 
it  likely  that  more  respect  will  be  paid  to  the  sentence  of  another 
Court  of  Admiralty,  than  to  that  of  our  oYfni  And  ought  not  the, 

complaint 
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1788.  complaint  of  a  stranger^  a  neutral,  a  fnend,  to  be  as  much  re- 
<^*i>v-^*^  garded'in  our  Courts  of  justice,  as  that  of  an  inhabitant? 

If  once  such  a  contest  shall  be  opened,  between  the  jurbdic- 
tion  of  admiralty  Courts  of  prize,  and  that  of  common  law  Courts, 
Cpurts  founded  upon  different  principles,  and  governed  by  differ* 
ent  codes,  it  would  be  almost  impossible  to  describe  the  confu- 
sions, and  mischiefs,  that  must  inevitably  follow. 

The  evil  will  appear  to  be  still  increased,  if  it  be  considered 
that  this  contest  would  be  carried  on,  by  a  number  of  common 
law  Courts,  in  several  states^  against  an  admiralty  jurisdiction, 
necessarily  blended  with  the  ver}'  nature  of  illatir  federal  umoru  (8) 
The  law  delights  in  certainty  and-  quiets  because  without  these, 
there  can  be  no  liberty. 

Much  has  been  said  in  praise  of  trial  by  jury,  and  as  much 
against  admiralty  Courts,  ^'  in  each  of  which,"  it  has  been  alleged, 
\^  a  single  judge  presides,  who  may  draw  actions  into  his  juris- 
^^  diction^  by  givmg  them  what  name  he  chuses,  and  decree  m 
"  thed)  as  he  pleases." 

If  any  citizen  of  United  America^  does  not  value  trial  by  jury, 
at  its  jusdy  high  worth,  he  is  incapable  of  duly  estimating  any  of 
his  political  rights.  But  if^  by  the  constitution  and  laws  of  our 
country,  a  jurisdiction  is  to  be  exercised  in  another  manner,  it  is 
our  duty  to  observe  the  cbnstitution  and  laws,  without  perplexing 
ourselves  by  reflections  on  the  excellency  of  trial  by  jury. 

Congress,  alter  the  experience  of  several  years,  ifound  it  requi- 
site  to  resolve,  that  trials  in  die  admiralty  Courts,  in  cases  of 
captures,  should,  not  be  by  juiy.  And  it  is  to  be  noticed,  diat  the 
act  of  assembly,  under  which,  it  is  contended,  by  the  appellant's 
.  counsel,  that  this  cause  ought  to  have  been  tried,  g^ves  neither 
trial  by  juiy,  nor  an  appeal.  (9) 

Our  constitution  requires,  to  use  its  own  wordis,  ^the  ap« 
"  pointment  of  a  judge  of  admiralt)'."  Our  laws  acknowledge  his 
authority.  Such  a  jurisdiction  was  established,  throughout  the 
British  parts  of  this  continent,  before  the  revolution,  and  exists 
in  every  christian  maritime  state  and  kingdom  in  Europe.  The 
ease,  the  cautions,  the  dispatch,  under  this  jurisdiction,  are  at- 
tended, in  time  of  war,  with  great  benefits  to  captors,  claimants, 
and  all  jparties  concerned. 

(8)  This  is  evident  from  the  confederation:  and,  before  that  wits  completely 
ratified,  commissions  to  vessels  of  war,  and  instructions,  were  issued  by  eon* 
greit,  bonds  were  given  to  thein,  and  appeals  were  reserved  to  them.  These 
powers  rested  upon  the  same  principles  with  those,  by  which  cong^ss  was  * 
authorised  to  begin,  and  prosecute,  the  late  war  throughout  its  vanoos  opera- 
tions. To  question  the  validity  of  those  powers,  would  seemt  plainly,  to  im- 
peach the  justice  of  those  operations. 

(9)  There  was  a  condemnation,  without  trial  by  jury,  of  the  vessel  taken  by 
Fhilifi  Barret  and  others,  ia  ITTS. 

Adnuttifl^ 
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Admitting  the  government  of  a  free  state,  to  be  so  degraded,  1788. 
that  the  "judge  of  the  admiralty  appointed  by  the  joint  ballots  of 
**  the  president  and  general  assembly,"  as  he  is  in  this  state,  wants 
the  integrity  and  knowledge  he  ought  to  possess,' yet  his  irregu- 
larities are  subjected  to  an  immediate  and  effectual  correction: 
for,  by  the  resolves  of  congress,  an  appeal  is  given  to  that  body, 
or  to  the  persons  by  them  delegated. 

When,  to  the  care  of  that  assembly,  ulider  Providence,  the  in- 
habitants of  these  states  committed  their  liberties,  lives,  and  for- 
tunes, surely  there  is  no  impropriety  in  supposing,  that  they  might 
safely  have  oeen  trusted  to  decide  on  such  a  case  as  the  property 
of  the  Endeavour  and  her  cargo.  Yet  this  plain  and  easy  method 
of  obtaining  redress,  if  any  injury  had  been^done,  a  method 
agreed  to,,  upon  the  maturest  deliberation,  by  United  Hmerica^ 
has  been  declined,  and  the  Courts  of  common  law,  in  this  state^ 
are  to  be  engaged  in  trying  causes  of  prize. 

Let  u^  now  attend  to  the  sentiments  of  judges,  (fo)  eminently 
distinguished  for  their  abilities  and  learning  upon  this  subject. 

"  The  admiralty  has  jurisdiction,  not  only  of  the  question, 
^  prizcy  or  no  prize,  but  of  ail  its  consequences:  this  jurisdiction 
"belongs  to  the  admiralty,  totally  and  exclusively;  and  the 
"  Courts  of  common  law  have  no  jurisdiction  at  all,  in  such 
"  questions.'' 

"  Though  for  taking  a  ship  on  the  high  seas,  trespass  Would 
'*  lie,  at  common  law,  yet,  when  taken  as  a  prize,  though  takea 
*'  wrongfully,  though  it  were  acquitted,  and  though  there  were 
'*  no  colour  for  the  taking,  the  judge  of  the  admiralty,  was  judge 
"of  the  damages  and  costs,  as  well  as  of  the  principal  matter; 
"  arid  if  such  action  should  be  brought  at  common  law,  on  plea 
"  of  hot  guilty,  the  plaintiff  could  not  recover." 

"It  is  true,  the  sentence  of  acquittal,  in  the  admiralty,  is  con" 
^  elusive,  that  the  ship  was  not  lawful  prize:  but  it  is  evidence  rf 
**  a  thing,  which  a  Court  of  common  law  cannot  inquire  into*  ti 
^y  the  original  taking  be  not  a  trespass  cognizable  at  common  law, 
"  the  sentence  of  the  admiralty  Court  cannot  give  a  iurisdiction 
"  to  a  Court  of  common  law  wliich  it  had  not  before.''  Douglas* 

"  The  validity  of  ti  ^ntence,  by  a  Court  of  admiralty,  in  a 
"  cause  of  prize,  is  not  determinable  by  the  common  law."  Saun» 
ders,  Redley,  and  Dalbow  v.  Eggleafeld  and  WhitalL 

Though  the  superior  Courts  of  common  law,  so  strictly  super- 
intend die  conduct  of  the  admiralty,  yet,  "  there  is  riot  one  in- 
"  stance  where  a  prohibition  was  ever  granted  in  a  cause  of 
^  prizeJ^  The  case  of  Brown  and  Burton  v.  Franklyn,  in  the 
^ime  of  William  the  third,  is  remarkable  in  this  respect.  On  mo- 
tion for  a  prohibition,  the  plaintiffs  suggested,  that  the  defendant, 

,   (10)  HaU,  HoluLee,  MoTufield,  i9tf//er»  with  the  iinanuaoiu  aMent  of  th^ 
wethren,  tlie  other  judges. 

Vol.  IV.  being 
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1788.  being  the  king's  proctor,  had  libelled  in  the  admiralty  concerning 
u-yii..;  a  ship  and  cargo,  &c.  whereas  the  ship  was  a  wreck  in  the  East" 
Indies^  and  that  there  had  been  a  sentence  in  the  admiralty  that 
all  was  prize ;  and  that,  upon  this  sentence,  the  defendant  libelled 
against  the  plaintiffs,  charging,  them  with  embezzlement,  &c.  The 
Court'inclinedy  that  the  plaintiffs  ought  to  have  an  opportunity  to 
be4ieard^  and  to  controvert  the  matter  of  fact;  but,  after  hearing 
Dr.  Lxine^  a  civilian,  and  considering  that,  upon  an  appeal^  the 
appellants  would  be  let  in  to  controvert  the  rights  and  to  disprove 
the  prize;  and  that  prize,  or  no  prtze^  was  a  matter  not  triable  at 
common  law,  but  altogether  appropriated  to  the  jurisdiction  of  the 
admiralty,  the  prohibition  was  denied."  Carth.  398.  474. 

"  The  question,  prize,  or  no  prize,  is  the  boundary  line." 
"  The  true  reason  why  the  jurisdiction  is  appropriated  to  the 
*'  admiralty,  is,  that  prizes  are  acquisitions  ^wr^  belli,  vcaAjxts  belli 
''  is  to  be  determined  by  the  law  of  nations,  and  not  by  the  p?ir- 
**  ticular  municipal  laws  of  any  country." 

"  The  jurisdiction  of  a  Court  of  admiralty,  generally,  is  limit- 
*'  ed  to  matters  arising  upon  the  hi^h  seas,  and  is,  in  that  respect, 
^'  local:  but  it  is  not  so  in  cases  ot  prize;  for,  in  them,  the  ju- 
"  risdiction  does  not  depend  on  the  locality,  but  the  nature,  of 
"  the  question,  which  is  such  as  is  not  to  be  tried  by  any  rule  of 
"  the  common  law,  but  by  a  more  general  law."  Douglas. 

If  the  validity  of  a  sentence  by  a  Court  of  admiralty  in  a  cause 
of  prize,  is  not  determinable  by  a  Court  of  common  law;  if  even 
after  an  acquittal  by  the  admiralty,  declaring  a  ship  to  be  no 
prize,  an  action,  at  common  liaw,  is  not  maintainable  lor  the  cap-' 
ture,  or  for  any  transaction  in  consequence  of  it,  certainly  the 
proceedings  in  the  Court  of  Common  Pleas,  are  not  warranted 
by  law. 

We  now  proceed  to  the  second  principal  point. 

It  is  contended,  by  the  counsel  for  the  appellant,  « that  if  the 
^*  Court  of  admiralty  Aarf  jurisdiction,  yet  the  judgment  in  rc- 
^^  plevin  being  subsequent  to  the  decfce  of  condemnation,  is  an 
**  affirmance  of  property  in  the  appellant,  of  which,  as  such  an 
"  affirmance,  we  are  Tjdund  to  take  notice,  and  thereby  to  becon- 
^  eluded." 

As  this  assertion,  if  well  founded,  M^ill  be  productive  of  very 
important  effects,  it  deserves  a  strict  investigation. 

If  the  Court  of  Admiralty  had  jurisdiction  of  the  original 
cause,  that  is  of  the  capture  as  prize,  it  is  equally  plain,  from  .the 
books,  that  it  had  jurisdiction  oi  all  consequences i  to  the  exclu- 
sion of  every  Court  of  common  law.  The  action  of  replevin  for 
the  Eruieavour  and  her  cargo,  ought  not,  therefore,  to  have  been 
brought.  The  Court  of  Common  P^eas  had  no  jurisdiction  in 
the  case.  Again;  if  the  Court  of  Admiralty  /inrr/ jurisdiction,  an 
injur)'  was  done  to  the  respondent,  by  the  detennination  of  tlie 
Common  Pleas,  that  the  Court  of  Admiralty  had  not  jurisdic- 
tion; 
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tion;  and  if,  by  the  iudgm^nt  in  replevin^  we  are  estopped  from    1788. 
reUcving  him,  though  he  applies  to  us  for  relief,  in  a  legal  man-  v^^-y**^ 
ner,  here  is  an  injury  that  must  forever  remain  without  a  reme- 
dy; which  the  law  justly  abhors. 

These  irregularities  may  be  set  right,  by  a  due  arrangement 
of  the  several  parts  of  this  cause.  On  the  trial,  in  the  Common 
Pleas,  the  respondent  tendered  two  bills  of  exceptions.  In  one  of 
them,  he  objected  to  the  record,  in  the  action  of  replevin^  being 
given  in  evidence  against  him,  **  inasmuch  as  he  tvas  not  a  party 
**  to  the  same:  hut  the  Court  over-ruled  the  objection J^  On  this 
point,  their  judgment,  supposing  they  had  jurisdiction,  appears  to 
have  been  regular.  In  the  other,  he  objected  to  the  decision  of 
thcjudges,  tliusit  *'  M^  Court  of  Admiralty  had  not  jurisdiction.^'^ 
.  These  bills  are  separate.  These  objections  are  distinct.  If,  on 
cither  of  them,  an  erroneous  decision  was  given,  wrong  was  done 
to  the  respondent,  or,  to  express  it  in  other  words,  that  was  dealt 
out  to  him  for  iazv^  tluU  was  not  law:  yet,  it  is  urged,  by  the  ap- 
pellant's counsel,  that  diey  ought  to  be  so  considered  togedier,  as  - 
utterly  to  deprive  the  respondent  of  all  benefit  by  tlie  last.  (11) 

The  question  before  us,  is  not,  whether  a  judgment  by  default 
in  replevin^  is  an  affirmance  of  property:  but,  whether,  in  the  pre- 
sent instance,  we  are  obliged  to  consider  it  as  such  an  affirmance. 

The  judgment  in  replevin^  was  merely  a  piece  of  evidence 
given  to  the  jury.  It  had  its  effect,  mingled  with  other  evidence, 
in  the  general  verdict.  It  is  impossible  for  us,  with  any  respect 
for  substantial  justice,  to  separate  it  from  the  other  evidence,  shut . 
up  in  that  verdict,  because  it  is  impossible  for  us  to  determine, 
what  effect  the  proceedings,  in  the  Court  of  Admiralty,  would 
have  had  upon  the  jury,  if  the  judges  of  the  Common  Pleas  had 
not  condemned  them  by  deciding,  that  ^^  the  Court  of  Admiralty 
**  had  tu>t  jurisdictionJ*^  In  what  inextricable  confusion  should  wc 
involve  the  merits  of  this  cause,  by  regarding  the  judgment  in 
replevin^  as  an  affirmance  of  property  in  the  appellant,  supersed- 
ing every  other  consideration  f 

The  question  before  us,  on  this  point,  finally  resolves  itself 
into  the  same  that  was  before  the  judges  of  tKe  Common  Pleas, 
that  is,  whether  the  judgment  in  replevin,  was  regularly  ad- . 
missible  as  evidence,  ^^  inasmuch  as  the  respondent  was  not  a 
*'  party  to  it^'*  not,  what  was  its  legal  operation  on  t/u:  property 
in  contest.  The  law  is  clear,  diat  *^  a  bill  of  exceptions  is  not  to 
<^  draw  the  whole  matter  into  examination  again.  It  is  only  for 
"  a  single  point.*'  (12) 

Not 

(11)  If,  upon  a  trial,  a  party  takes  several  bills  of  exce])tion;  and,  vpon.a 
writ  of  error,  succeeds  in  supporting  only  one  of  them,  the  jud{!;Tnent  below  is    . 
to  be  reversed,  because  he  was  injured  by  this  decision  against  him,  though  he 
was  not  by  the  rest*. 

(12^  '*  Evidence  is  to  l>e  given  in  open  Court,  in  the  presence  of  the  parties, 
*'  their  attomies,  the  counsel,  and  all  by.-s>anders,  and  before  the  judge  and 

"jury; 
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1 788.  Not  one  case  has  been  produced,  by  the  learned  counsel  for 
w  y— i^  the  appellant,  to  show,  that,  upon  a  bUl  of  exceptions  to  another 
point,  and  after  a  general  verdict,  we  are  bound  to  consider  a 
judgment  by  default  in  replevin^  brought  before  us,  as  this  is,  as 
an  affirmance  of  property;  though  struck  with  the  position,  we 
desired  that  such  a  case,  if  to  be  found,  might  be  produced.  Not 
a  rase  has  been  offered,  thnt  can,  by  any  analogy,  be  made  to 
maintain  the  inference  drawn  in  behalf  of  the  appellant. 

The- judgment  of  the  Supreme  Court  affirmed. 


Robinson  et  aL  Appellants,  versus  The  Lessee  of  Adams, 
Respondent. 

T\ICKINSON^  y.  An  action  of  trespass  of  ejectment,  was- 
"^  brought,  by  the  respondent,  against  the  appelLxnts,  in  the 
Common  Pleas,  of  Sussex^  for  a  tract  of  land  situated  in  that 
county.  The  action  was  removed  into  the  .Supreme  Court,  by  cer^ 
tiorari;  and,  upon  the  trial  there,  the  jury  found  a  special  verdict. 
The  verdict  states,  *  that  Thomas  Bagwell  was  seised  in  his 
"  demesne  as  of  fee,  of  a  moiety  of  a  tract  of  land,  called  Long'- 
^^  Neck^  of  which  the  land  in  question  is  part,  and,  by  his  will, 
"  dated  the  15th  day  of  ^/>n7  1690,  devised  the  same  in  manner 
**  following:  *  I  Thomas  Bagxvefl^  &c.  for  my  worldly  estate,  that 
^  the  Lord  hath  endowed  me  with,  do  give  and  bequeath  as  fol- 

*  loweth:  Item^  I  make  my  dear  wife  the  executrix,  /ifem,  I  give 
'  to  my  two  sons,  namely,  William  and  Francis^  all  my  land  at 
^  the  Horekiln^  in  Sussex  county,  &c.  to  be  equally  divided  be- 

*  tween  them,  and  their  heirs,  forever.    Item^  this   plantation, 

*  where  I  now  live,  &c.  I  give' to  my  son  John^  to  him,  his  heirs 
^  forever;  that  is,  from  a  white  oak,  by  the  creek  side,  &c.  to 
^  the  head  line.  Item^  I  give  to  my  son  Thomas^  the  rest  of  my 
^  land  here,  to  be  equally  divided^  and  he  to  have  share  in  the 

*  orchard;  and,  likewise,'  my  part  of  the  cedar  island,  I  give  to 

*  Thomas  and  John^  to  be  equally  divided  between  them,  to  them 

*  and  their  heirs  forever;  only  my  two  daughters,  namely,  Ann 

*  Bagwell  and  Valiance  Bagwell^  to  have  an  equal  share  of  the 
^  said  island,  so  long  as  they  keep  themselves  unmai*ried,  and  no 
'  longer.  Item^  I  give  to  my  son  Thomas^  two  hundred  acres  of 
^  land,  adjoining  William  Burton^s  branch,  to  him  and  his  heirs 
'  forevefi:    Iteiriy  I  give  to^  my  son  John^  one  negro  woman. 

"jury;  eaclv  party  havinjj  liberty  to  except  to  its  competency,  which  except 
**  tions  arc  publickly  stated,  ami,  by  th'e  judge,  ai*e  openly  and  publickly  al- 
**  lowed,  OP  disallowed,  in  the  face  of  the  country;  which  must  curb  any  secret 
"  bias  ov  partiality  tliat  mi^ht  arise  in  his  own  breast  If,  either  in  his  direc- 
**  tions,  or  decisions,.  h«:  mis-states  tlie  law,  by  ignorance,  inadvertence,  or  de- 
V  sign,  the  counsel,  on  cither  side,  may  require  him,  publicly,  to  seal  a  bill  of 
"  exceptions,  siating  the  point  wherein  he  is  supposed  to  cit."  3  MlachtoMt» 
^72.  BulUr,  SIO. 

<  Jtem^ 


cf  f HE  State  of  Delaware.  xiii 

*  ItcMy  1  give  to  my  daughters,  Ann  and  Valiance^  two  hundred    1788. 

*  twenty  and  five  acrts  of  land,  adjoining  John  Abbots  Thomas  u^i^ 

*  Milky  and  Francis  Wharton^  to  them  and  their  heirs  forever. 

*  If  any  one  of  my  aforesaid  children  should  die,  before  they 

*  come  to  lawful  age,  their  lands  to  go  to  the  8ur\'ivors ;  that  is, 

*  if  Thomoft  should  die,  bcibre  he  comes  to  lawful  age,  I  give  his 
'  share  of  land  where  William  novf  lives,  to  my  daughter  Eliza- 

*  beth  Tilney^  to  her,  and  the  lawful  begotten  heirs  of  her  body, 

*  forever;  provided  Thomas  have  heirs  before  he  comes  to  law- 
'  ful  age,  then  to  him,  and  his  heirs,  forever:  and,  likewise,  if 

*  William  should  die  without  heirs,  to  go  to  Francis  \  and  if  Ann 

*  should  die  without  heirs,  to  go  to  Valiance\widL  if  John  should 
^  die  before  he  comes  to  lawful  age,  without  heirs,  then  his  share 
'  of  land  here,  where  I  now  live,  I  give  to  my  daughter  Comfort 
'  Leatherberrify  to  her,  and  her  lawful  begotten  heirs  of  her  body, 

*  forever.    Item^  I  give  to  every  one  of  my  grand-children  a  calf, 

*  to  them,  and  their  heirs,  forever;  to  my  daughters  Ann  and 

*  Valianccy  a  feather  bed  a-piece,  to  them,  and  their  heirs,  forever; 
'  to  my  four  sons,  Thomas^  William^  Francis,  and  jfohn,  a  gun 

*  a-piece,  to  them,  and  their  heirs,  forever;  to  my  son  Thomas, 
'  my  pistols  and  holsters,  forever,  &c.    And  all  the  rest  of  my 

*  pergonal  estate,  I  give  to  my  wife,  and  my  «ix  aforesaid  chil- 

*  dren,  to  be  equally  divided  among  them,  to  them,  and  their 

*  heirs,  forever;  to  wit,  Thomas,  William,  Francis,  John,  Ann, 

*  and  Faliance.  I  set  my  boys  at  age  at  eighteen,  and  my  girls  at 

*  sixteen;  and  their. estate  to  be  divided  presently  after  my  de- 

*  cease,  |)y  my  friends  William  Curtis,  William  Burton,  and  Wil* 

*  liam  Parker,  which  I  leave  overseers  over  my  children,  &c.* 
*'  That  the  testator  died,  seised  as  aforesaid;  that  his  will  was 
•^  duly  proved,  the  16th  of  September  1690;  that  he  left  issue,  all 
^^  his  sons  and  daughters  before  mentioned;  that  after  his  death, 
^^  William,  his  eldest  son,  entered  into  the  premises,  in  the  decla« 
^^  ration  of  the  plaintiff  mentioned,  and  being  thereof  seised,  died 
'^  intestate,  leaving  issue  William,  his  only  son,  by  one  venter,  and 
*'  Agnes,  his  only  daughter,  by  another  venter;  that  the  said 
*'  William  and  Agnes^  after  their  father's  death,  entered  into  the 
«^  premises,  of  which  he  died  seised,  and  made  partition,  as  by  . 
^'  the  records  of  the  Orphan's  Court  appeareth,  and  the  lands  in 
^  the  declaration  mentioned,  were  allotted  to  the  said  William, 
^^  the  son,  who  died  intestate,  seised  thereof,  leaving  tvto  daugh- 
**  ters^  Patieiwe  and  Elizabeth,  and  a  widow,  Ann;  that  the  said 
1^  Ann,  as  tenant  in  dower,  and  the  said  Patience  and  Elizabeth, 
♦<  as  heirs  of  the  said  William,  entered,  and  w^ere  seised,  &c.; 
**  that  the'  said  Patience,  and  Elizabeth,  died  without  issue;  that 
*^  their  mother,  Ann,  married  Benjamin  Burton,  and  died,,lcaving 
**  issue  by  him,  two  daughters^  Ann,  and  Comfort,  who  enteredy 
**  and  were  seised,  &c.;  that  the  said  Ann  married  Thomas  Ro' 
**  binson^  and  died,  leaving  issue,  the  appellants;  that  Comfort 

"died 
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1788.  ^^  without  issue;  that  Agnes ^  the  daughter  of  William  Bagwell^ 
\mmy^m^  ^^  thc  first,  mamect  yohn  Adqmsy  by  whom  she  had  issue,  seve- 
"  ral  children,  of  whom  John  Adams ^  the  lessor  of  the  plaintiff, 
^^  is  the  eldest  son,  and  heir  at  law;  that  he  entered  and  demised, 
"  &c.  upon  whom  the  defendants  entered,  &c.  But,  whether 
'*  upon  the  whole  matter,  &c.  the  jurors  doubt,  and  pray  the 
"  opinion  of  the  Court,  &c.  And  it,  8cg.  they  find  for  the  plain- 
^y  tiff,  and  assess  damages,  to  five  shillings  and  six  pence  for  costs, 
^^  besides  the  costs  expended:  but  if,  &c.  they  find  for  the  de- 
*'  fendant." 

Upon  this  verdict,  the  Supreme  Court,  in  April  1787,  gave 
judgment  for  the  plaintiff,  from  which  judgment  the  defendants 
appealed.  An  habere  facias  possessionem  was  awarded  to  issue, 
for  delivering  possession  to  the  plaintiff,  upon  security  tendered, 
&c. 

It  is  stated,  by  the  counsel  on  both  sides,  that  the  only  ques- 
tion in  this  cause  is,  whether  William  Bagwell^  the  son  of  Thomas 
BagweUy  took,  under  his  father's  will,  an  estate  in  fee  simple,  or 
an  estate  in  fee  tail.  If  he  took  an  estate  in  fee  sinr  pie,  then,  by 
our  intestate  acts,  that  estate  is  vested  in  the  appellants.  IJFhe 
took  an  estate  in  fee  tail,  the  land  in  question  descended  to  the 
lessor  of  the  plaintiff,  now  respondent,  the  heir  in  tail. 

It  is  time  that  diis  controversy  should  be  finally  decided,  or; 
large  as  the  contested  property  is,  it  may  prove  ruinous  to  all 
persons  concerned.  We  are  informed,  that  several  suits  have 
been  brought,  for  this  estate ;  verdicts  given  against  one  another; 
and  contradictor}'  opinions,  of  very  eminent  lawyers,  in  several 
parts  of  America^  obtained.  The  present  action  has  continued 
above  fifteen  years. 

It  is  contended,  by  the  counsel  for  the  appellants,  diat  William 
Bagwell^  the  dtvisee,  took  an  estate  in  fee  simple,  subject  to  an 
executory  devise,  to  Francis  Bagwell^  contingent  on  William^s 
dying  under  age,  and  without  issue. 

Their  argument  opened  with  an  observation,  that  ^^  estates  in 
"  fee  tail  are  no  favourites  of  the  law,  and  particularly  ought 
"  not  to  be  so,  under  republican  forms  of  government,  so  that  if 
<^  there  be  any  doubt  in  this  case,  the  determination  should  in- 
^^  cline  rather  towards  the  s^pellants,  than  the  respondent.".(l) 

"  The 

(1)  U  is  g;reaUy  to  be  desired,  that  the  persons  appointed  by  our  Courts, 
for  viewing  and  dividinp^  lands  among*  the  children  or  intestates,^  would  not 
suffer  themselves  so  easily  to  be  prevailed  upon  to  report,  that  the  lands  will 
not  bear  a  division.  Thus,  very  often,  an  Estate  is  aqjudged,  as -incapable  of 
division,  to  one  of  the  children^  that  might  well  be  divided  into  five  or  six,  if 
not  more,  farms,  as  large,  as  niany  in  the  eastern  states,  upon  which  the  in- 
dustrious and  prudent  owners  live  very  happily.  By  the  usual  way  of  proceed- 
ing among  us,  one  of  the  children  is  invohed  in  a  heavy  debt,  tliat  frequently 
proves  ruinous  to  him;  or,  if  the  debt  of  valuation  is  paid  to  the  other  cluldren, 
it  is  in  a  number  of  such  trifi\P7>  sums,  and  at  such  distances  of  time,  -one 

from 
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"The  intention  of  the  testators,"  say  the  counsel  for  the  ap-  1788. 
pellanta,  ^^  ought  to  prevail  in  the  construction  of  wilk;  that  these  u>iy^-/ 
^^  are  presumed  to  be  made  in  extreme  weakness,  and  without 
"good  advise;  thai,  therefore,  great  indulgence  has  been  shown 
"  to  improprieties  of  expression;  and  judges  have  frequently 
"  added,  subtracted,  changed,  and  transposed  words;  that,  ac- 
**.  cording  to  this  rule,  these  words  in  the  will, '  and,  likewise,  if 

*  William  should  die  without  heirs,  to  go  to  Francis^  should  be 
"  read  thus:  '  and,  likewise,  if  William  should  die,  before  he  comes 
\  to  kni^til  agCy  without  heirs  of  his  body^  his  estate  to  go  to 

*  Francis;^  that  this  alteration  is  agreeable  to  the  meaning  of  the 
"  testator,  because,  after  having  just  before  mentioned  his  chil- 
"  dren,  and  William  amongst  them,  he  says,  *  if  any  one  of  my 
'  aforesaid  children  should  die,  before  they  come  to  UnvfUl  ag'e^ 

*  their  lands  to  go  to  the  survivors;"  and  then,  immediately,  pro- 
"  ceeds,  binding  this  part  and  the  following  into  one  sentence, 
"  by  these  strongly  connecting  explanatory  words,  ♦  that  is,  if 
'  Thomas  should  die  before  he  comes  to  lawful  age,  I  give  (lis 

*  share  of  land,  where  William  now  lives,  to  my  daughter  Eliza- 

*  beth  Tilney^  to  her,  and  the  lawful  begotten  heirs  of  her  body, 
/  forever;  provided  Thomas  have  heirs  before  he  come  to  lawful 

*  age,  then  to  him,  anjj  his  heirs,  forever;,  a/z^/,  likewise^  if  Wil- 
I*  Ham  Bagwell  should  die  without  heirs,  to  go  to  Francis^  &c.' 
"  that  this  construction  is  consistent  with  the  desi^  of  the  tes- 
**  tator,  expressed  in  the  foregoing  part  of  his  will,  where  he 
"  gives  William  an  estate  in  fee  simple ;  that  this  estate,  being 
"  given  to  the  testator's  immediate  heir  at  law,  ought  not  to  be 
*'  diminished  by  the  following  words,  unless  they  necessarily  re- 
"  quire  it  so  to  be;  that  they  do  not  thus  require  it  to  be  dimi- 
"  nished;  that  all  the  different  parts  of  the  will  are  reconcileable; 
"  that  there  was  a  fee  simple  given  to  William^  with  an  execu* 
"  tory  devise  over  to  Francis^  upon  the  contingency  of  WilltanCs 
"  dying  before  he  came  to  lawful  age,  and  without  heira  of  his 
"  body;  that  the  contingency  never  happened;  but  William  died 
'5  seised  of  the  fee  simple." 

Many  authorities  have  been  read,  and  ably  applied,  in  support 
of  these  principles. 

By  the  counsel  for  the  respondent,  it  is  urged,  "  that  the  con- 
"  struction  contended  for,  on  the  other  side,  is  arbitrary  and  in- 
^  admissible ;  that  there  is  plainly  an  estate  in  fee  tail,  given  to 
"  William  Bagwell^  because,  it  is  impossible,  as  was  conceded 

from  another,  that  they  are  of  very  little  use  to  tlioae  who  receive  them.  This 
matter  deserves  very  serious  consideration. 

It  is  much  to  be  wished,  that  every  citizen  could  possess  a  freehold,  though 
some  of  them  might  happen  to  be  small.  Such  a  disposition  of  property 
r^herishes  domestic  happiness,  endears  a  country  to  its  inhabitants,  and  pro- 
motes the  general  welfare.  But,  whatever  influence  such  reflections  mi^ic 
have  upon  us,  on  other  occasions,  they  can  have  little,  if  any,  on  the  present, 
for  reasons  that  will  hereafter  appear. 

"by 
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1788.    "  by  the  counsel  for  the  appellants,  that  he  could  die  *  without 

C>.yi^  '  heirs,'  as  long  as  his  brother  Francis^  to  whom  the  limitation 

"  over  is  made,  was  living;  and,  therefore,  that  limitation  de- 

"  monstrates,  that  by  the  words  >  without  heirs,'   was  meant, 

*  without  heirs  of  his  body;'*  that  there  is  no  necessity  for  over-» 
**  throwing  the  fee  tail,  thus  evidendy  limited;  that  the  words j 
'  if  any  one  of  my  aforesaid  children  should  die,  before  they  come 

*  to  lawful  age,'  &c.  were  proper,  if  only  some  of  them  were 
'<  under  age;  that  there  n  reason  to  believe,  from  the  fact 
"  stated,  of  William^ s  being  the  eldest  son,  and  of  his  living  b 
«  himself;  and,  more  especially,  from  the  words  made  use  of  in 
«^  the  limitation  over  upon  his  death,  in  which  there,  is  no  men- 
^^  tion  of  his  ^  dying  before  lawful  age,'  that  he  was  of  age  at 
«^  the  making  of  the  will;  that  this  construction  is  confirmed  by 
*<  the  limitations  over  upon  the  deaths  of  Thomas  and  John, 
*'  which  are  expressly  made  to  depend  not  only  upon  their  '  dying 

*  without  heirs,'  as  with  respect  to  WilUam^  but,  also,  upon  their 

*  dying  before  they  come  to  lawful  age;'  that  these  words  are 
'*  omitted  again,  in  the  limitation  over  upon  the  death  of  Ann^ 
<<  and,  in  all  probability,  for  the  same  reason;  that  the  testator 
<^  has,  in  this  manner,  repeatedly  varied  his  language,  in  con- 
**  formity  to  his  own  views;  that  these  views,  thus  declared, 
^^  ought  not  to  be  controuled  by  implications,  and  disappointed 
^^  by  additions,  subtractions,  changes,  or  transpositions,  supposed 
^^  to  be  more  agreeable  to  his  mind;  that  this  would  be  to  make 
"  wills,  not  to  interpret  them ;  that  the  construction,  in  favour  of 
^^  the  respondent,  is  more  easy  and  natural  than  that  in  favour  of 
"  the  appellants,  and  is  much  recommended,  by  not  offering  such 
"  violence  to  the  expressions  of  the  testator." 

The  counsel  for  the  respondent  have  insisted  on  this  construe- 
tion  with  a^great  force  of  argument,  drawn  from  reason  and  au?- 
thorities.  We  have,  therefore,  thought  fit  to  employ  a  considera-. 
ble.time  in  our  deliberations  upon  this  cause. 

It  is  agreed,  by  the  counsel  tor  the  appellants  and  for  the  re- 
spondent, that  the  intent  of  the  testators  ought  to  govern  in  die 
construction  of  wills,  except  where  a  disposition  is  made  contrary 
to  law.  As  there  is  no  such  disposition  now  in  question,  the  sole 
inquiry  is.  What  was  the  intent  of  the  testator?  . 

This  intent  is  to  be  collected  from  the  entire  will,  and  not 
from  any  disjointed  parts.  Technical  terms  are  not  becessary  for 
conveying  it;  and,  if  such  are  Aised,  their  legal  acceptation  may 
be  controuled  by  other  words,  plainly  declaring  the  meaning  of 
the  testator.  2  Black.  379.  2  Burr.  770.  1  Vez.  142.  Doug. 
309.  327.  Cowp.  239.  659.  Vin.  tit.  Devise^  181.  No  words  are 
to  be  rejected,  that  can  possibly  have  any  sense  assigjied  to  them, 
not  incompatible  with  clearer  expressions,  or  manifest  general 
intent.  Cases  tempt.  Talbot^  29.  6  Mod.  112.    ' 

In 
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In  the  present  instance,  the  testator,  at  first,  certainly  g^ves  a  1788. 
fee  simple  to  his  son  William:  yej,  if  the  devise  over  to  Francis^  v^— r««i^ 
"  if  William  should  die  without  heirs,"  is  a  substantive  clause^ 
independent  of  the  next  foregoing  clause  that  begins  with  the 
words,  *'  if  any  one  of  my  aforesaid  children  should  die  before 
".they  come  to  lawful  age,"  the  fee  simple  is  turned  into  a  fee 
tail.  On  the  other  hand,  if  these  two  clauses  are  but  parts  of  one 
continued  sentence,  through  the  whole  of  which,  the  testator's 
disposing  design  holds  on  uncompleted  until  the  conclusion,  then 
the  fee  simple  remained  in  William^  with  an  executory  devise  to 
Francis^  dependent  on  the  event  of  William*s  "  dying  without 
**  heirs"  of  his  body^  and  **  before  he  came  to  lawful  age." 

It  has  been  strongly  objected,  by  the  respondent's  counsel, 
**  that  the  construction,  urged  for  the  appellants,  breaks  through 
"  the  words  of  the  will,  to  let  in  an  estate  by  implication,  uAder 
"  the  notion  of  a  power  being  vested  in  judges  to  determine  the 
"  intention  of  the  testator,  by  adding  to,  or  taking  from,  his 
**  words ;  a  construction,  so  severe,  that  il  may  well  be  compared 
"  to  the  bed  of  Procrustes  \  if  the  expression  is  too  short,  rack  it 
«  out;  if  too  long,  lop  off"  part." 

The  power  of  judges  would,  indeed,  be  as  exceptionable  as  it 
is  represented  to  be,  if  as  extensive  as  it  is  supposed  to  be,  in 
the  objection:  but,  the  alteration  of  words,  by  judges,  in  consi- 
dering wills,  are  not  made,  strictly  speaking,  to  discover  the  in- 
tention of  testators,  but  only  to  express  it  properly  when  disco- 
vered. They  do  not  introduce  a  supposed  intention,  but  wait  upon 
the  true  intention*. 

It  was  observed,  in  answer  to  this  objection,  by  the  learned 
gentleman  who  replied  for  the  appellants,  "  that  the  respondent's 
"  counsel  themselves,  make  use  of  implications  in  sustaining  their 
^*  own  construction;  for,  in  order  to  form  the  estate  tail  asserted, 
'  by  them  to  be  limited  to  William  Bagwell^  they  are  obliged  to 
"  this  clause, '  and,  likewise,  if  William  Bagwell  should  die  with- 
*  out  heirs,'  to  add  these  words,  of  his  body;  and  ag^,  to  render 
"  their  construction  consistent  with  reason,  they  are  compelled  to 
"  allow  that  the  limitation  over  to  Francis^  gives  him  a  fee  tail 
"  according  to  the  intention  of  the  testator^  though  only  an  estate 
"  for  life  according  to  the  words  of  the  w///.'* 

There  is  great  weight  in  this  observation.  It  proves  the  will 
to  be  so  defective  in  expression,  that,  though  the  two  parties  are 
led  into  opposite  deductions,  yet  each  of  them  is  under  a  neces» 
sity  of  being  guided  by  implications.  Nor,  is  the  use  of  implica" 
tions,  while  bounded  by  legal  limits,  to  be  condemned;  because, 
they  are  to  be  admitted  only  for  effectuating  the  general  intent 
cf  testators.  1  Burr.  50,  SI. 

We  must,  therefore,  still  recur  to  the  original  question,  What 
was  the  intention  of  the  testator? 

Vol.  IV.  c  The 
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1788»  The  attempt  of  the  respondent's  counsel,  to  show,  that  WtlRam 
.  \m0'Y^mJ  was.  of  age  at  the  making  of  the  will,  is  ingenious.  However,  the 
fact  is  not  found,  and  we  cannot  suppose  it.  Indeed,  it  appears 
to  be  contradicted  by  ^hese  words,  *'  All  the  rest  of  my  personal 
**  estate  I  give  unto  my  wife  and  my  six  aforesaid  children,  to 
"  be  eqiutlly  divided  among  them,  to  them,  and  their  heirs,  foi^ 
**  ever,  viz.  Thomas^  William^  Francis^  yohuy  Ann^  and  Valiance 
"  BagwclL  I  set  my  boys  at  age  at  eighteen,  and  girls  at  six- 
"  teen,  and  iheir  estate  to  be  divided preseJitly  after  my  decease, 
*'  by  my  friends,  &c.  whom  I  leave  as  overseers  over  my  chil- 
*'  dren,  &c.'^  Here  the  word  "  their*'*  plainly  refers  to  his  "  boys^^ 
undei:  eighteen,  and  the  words  ^^  estate  to  be  divided  presently^ 
&c."  refers  to  the  foregoing  words,  "  to  be  equally  divided  among 
"  them^  &c."  and  as  William  is  named  as  one  of  the  **  six  afore* 
"  said  children^'*  among  whom  the  residue  of  the  personal  estate 
was  thus  **  to  be  equally  divided^  &c."  he  and  the  other  five  chil- 
dren seem -to  be  classed  together,  as  being  all  under  age. 

It  is  true,  that -these  words,  "  if  any  one  of  my  aforesaid  chil- 
*'  dren  should  die  before  they  come  to  lawful  age,  their  lands  to 
*'  go  to  the  survivors,"  do  not  prove,  by  then  relation  to  what 
went  before,  that  William  was  then  under  age,  though  he  %va8 
one  of  the  "afovesaid  children:"  for,  as  was  observed  by  the  re- 
spondent's counsel,  the  words  may  well  be  satisfied,  if  only  some 
of  them  were  under  age.  But  these  words,  taken  in  connexion 
with  those  that  precede,  and,,  with  those  that  follow  them,  acquire 
a  veiy  different  and  a  decisive  force. 

The  directions,  at  first,  are  only  general^  relating,  without 
jtame^  to  "  any  one  of  the  aforesaid  children,"  and  without  .dls^ 
tinction^  "  to  the  survivors."  These  general  terms  are  immedi- 
ately succeeded  by  this  explanatory  specification;  "  that  is^  if 
"  Thomas  should  die  before  he  comes  to  lawful  age,  I  give  his 
**  share  of  land  where  William  now  lives,  to  my  daughter  Eliza" 
"  "  beth  Tilney^  to  ht:r,  and  her  lawful  begotten  heirs  of  her  body, 
**  forever;  provided  Thomas  have  heirs  before  he  comes  to  law- 
"  ful  age,  then  to  him,  and  his  heirs,  forever;  and^  likewise^  if 
**  William  Bagwell  should  die  without  heirs,  to  go  to  Francis; 
*'  and  if  Ann  should  die  without  heirs,  to  go  to  Valiance i  and  if 
**  John  should  die  before  he  come  to  lawful  age,  without  heirs^ 
**  then  his  share  of  land  here,  where  I  now  live,  I  give  to  my 
"  daughter  Comfort  Leatherberry^  to  her  and  her  lawfully  begot- 
"  ten  heirs  of  her  body,  forever." 

Construing  these  words,  "  that  w,"  according  to  the  common 
manner  of  speaking,  and  so  they  ought  to  be  construed,  it  is  plaita, 
thai;  the  testator  designed  in  his  subsequent  words  to  be  more 
pail?  u  ar,  or  exact,  than  he  had  yet  been,  and  as  in  theae  he 
meniions  William  again,  and  makes  a  substitution  in  case  of  his 
dying,  it  is  evident,  that  William  was  meant,  by  ^the  testator,  as 
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"  om^  of  his  **  aforesaid  childrcn^^  whose  lands,  if  they  **  shauld  1788. 
"  die  before  they  came  to  lawful  age^^  should  ^^go  to  the  sur-  w«y^»^i 
**  vivors." 

It  is  remarkable  how  much  pains  the  testator  employed^  in  this 
part  of  his  will,  to*  prevent  his  me^nmg  from  being  mistaken.  In 
the  limitation  over,  if  Thomas  should  die,  he  applies  his  former 
direction  thus:  ^^  that  is,  if  Thomas  should  die  before  he'  comes 
to  lawful  age,  I  give  his  share  of  land  to  my  daughter  Elizabeth 
Tilnet/^  &c."  And  then  to  guard  against  a  misconstruction  of 
these  words,  whereby  Thomaa^s  issue  might  be  dbinherited,  in 
case  Thomas  should  die  before  he  came  to  lawful  age,. leaving 
issue,  subjoins,  "  provided  Thomas  have  heirs  before  he  comes 
to  lawful  age,  then  to  him  and  his  heirs  forever." 

No  point  of  law  can  be  clearer,  than  that  this  devise  gives  a 
fee  simple  to  Thomas^  with  an  executory  devise  to  Elizabeth 
Tilney^  if  Thomas  should  die  without  heirs  of  his  body,  and  be- 
fore he  should  come  to  lawful  age.  Why  should  not  the  like  pro- 
vision be  extended  to  the  case  of  William^  when  the  testator  after 
this  full  exposition  of  his  mind  witn  regard  to  substitution, 
instantly  adds,  "  and  likewise  \i  William  Bagwell  should  die  with- 
out heirs  to  go  to  FrancisJ^  The  most  obvious  and  natural  con- 
struction of  these  words,  is,  that  William^s  estate  should  be  no 
otherwise  affected  by  the  limitation  over  to  Francis^  than  Thomases 
wa$  by  the  limitation  over  to  Elizabeth ;  though,  perhaps,  the  tes- 
tator also  meant,  that  Francis  should  take  such  an  estate  as 
Elizabeth  would  take  on  a  similar  contingency. 

This  construction  is  further  recommended  by  the  consideration, 
that  the  limitation  over  to  Francis  is  nonsense,  it  not  being  sdd» 
what  is  ^^  to  go*^  to  him,  unless  it  refer  to  the  preceding  worcfe. 
The  very  imperfection  in  this  part  of  the  will  carries  strong  evi- 
dence in  it,  that  the  testator  at  the  instant  of  using  this  expression, 
united  it  in  his  idea  to  the  antecedent  part,  especially  as  he  em- 

Eloys  the  same  peculiarity  of  phrase  for  transferring  the  estate  in 
oth  places.   . 

The  beginning  of  this  explanation  states  Thomas  to  be  under 
age.  The  conclusion  of  it  states  yohn  to  be  under  age.  Between 
these  are  comprehended  the  provisions  respiting  William  and 
Ann.  From  first  to  last,  the  words  are  al*  conu  ct-d  by  the  word 
"  atuT*  without  the  intervention  of  any  stop.  If  then  the  two  ex- 
tremes relate  to  persons  under  age,  and  are  confessedly  explana- 
tory  of  the  general  directions  first  mentioned,  the>  intermediate 
parts  mdist  also  refer  to  persons  under  age,  and  be  explanatory  of 
the  same  directions  as  to  them,  for  there  is  no  period  at  which 
the  explanation  rests,  before  the  end  of  the  devise  to  Comfort 
Leatherberry^ 

We  can  easily  account  for  inaccuracies  in  the  testator's  expres- 
sions, from  sickness,  hurry,  want  of  knowledge  or  assistance: 
but,  we  cannot  account  for  such  an  inequality  of  distributions  as 

is 
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1788*  is  required  by  the  construction  in  behalf  of  the  respondent.  The 
^^m-'Y^mJ  testator's .  offspring  appear  to  be  alike  objects  of  his  parental 
affection  and  providing  care.  Yet,  what  a  needless,  useless,  and 
encumbering  diversity  of  regulations  is  introduced,  if  Thomas 
took  a  fee  simple,  with  ah  executory  devise  to  Elizabeth;  William 
a  fee  cail,  with  an  estate  for  life,  or  fee  tail  limit;ed  to  Francis; 
Ann  a  fee  tail,  with  an  estate  for  life,  or  a  fee  tail  limited,  to 
ValiaiKc;  and  ^ohn  a  fee  sin^ple,  with  an  executory  devise  to 
Cofnforti 

On  the  contrary,  the  construction  in  favour  of  the  appellants, 
gives  a  sameness  of  arrangen^ents,  correspondent  with  the  senti- 
ments of  the  father  towards  his  children.  Each  son  took  an  un- 
fettered estate,  that  is,  a  fee  simple  in  die  part  devised  to  him;  of 
course,  if  any  son  <^  came  to  lawful  age,"  he  might  dispose  of 
his  share  as  he  pleased;  if  any  son  died,  **  before  he  came  to 
lawful  age,"  leaving  issue,  the  estate  went  to  that*  issue;  but  if 
any  son  died,  before  he  came  to  lawful  age,  and  without  leaving 
issue,  the  estate  went  to  the  substitute.  Thisj  we  believe,  to  have 
been  the  testator's  design;  and,  we  think,  he  manifested  in  it  great 
prudence,  and  a  paternal  impartiality. 

It  has  been  observed,  by  the  respondent's  counsel,  *^  that  this 
^^  construction  would  carry  the  estate  entirely  from  the  descend- 
^^  ants  of  the  testator  into  a  strange  family,  and  the  respondent's 
"  lessor  would  suffer  the  peculiar  hardship  of  being  istripc  of  the 
^*  ijpheritatice,  though  he  is  heir  of  the  testator  and  of  the  de- 
**  visee.'* 

It  is  impossible  to  xralculate  hardships  of  this  kind,  amidst  the 
mutabilities  of  human  affairs.  It  is  to  be  remembered,  that  WiU 
Ham  Bagwell^  the  devisee  and  heir  of  the  testator,  was  succeeded 
by  his  son  William  and  diis  William  by  his  two  daughters.  Thus 
the  construction  of  the  counsel  for  the  appellants,  allows  a  fee 
ainxplc  to  the  heirs  of  the  testator  and  devisee  for  several  gene- 
rations. About  fifty  years  ago,  as  appears  from  the  records  of 
the  Orphan^s  Courts  the  mother  of  the  respondent's  lessor  obtain- 
ed a  partition  with  her  brother  William  the  second,  of  the  lands 
devised  by  the  testator  to  William  the  first,  their  father,  as  of  an 
estate  in  fee  simple,  and  the  lands  assigned  to  her  for  her  share 
are  held  under  tW  partition  to  this  day.  It  would  have  been 
thought  at  that  time  extremely  hard,  if  it  had  been  insisited,  that 
William^  the  grandfather  of  the  respondent's  lessor  took  in  fee 
tail  the  lands  devised  to  him  by  this  will,  that,  therefore,  upon  his 
death,  the  whole  descended  to  his  son  William^  and  that  his 
daughter  Agnes  was  not  entrded,  under  our  intestate  acts,  to  any 
part  of  so  large  an  estate.  Now,  the  complaint  is  directly  rever- 
sed, and  the  construction  that  enured  to  the  creat  benefit  of  the 
mother,  is  reprobated  by  the  son  claiming  under  her  tide.  Yet  'f 
cither  of  the  daughters  of  William  the  second  had  issue  survivinfir, 
the  same  interpretation  of  this  will  would  now  suit  the  resposi- 

dent's 
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dent's  lessor,  that,  heretofore,  was  so  advantageous  to  his  pa«    1788. 
rent.  K^m^m^f 

The  true  construction  of  a  will  is  to  be  collected  from  the 
words;  and  is  not  to  be  affected  by  collateral  circumstanqes ;  con- 
sequendy,  not  by  events  subsequent,  remote,  uncertain,  and  ut- 
teiiy  unconnected  with  the  contingencies  alluded  to  in  the  will* 
3  Peere  WiU.  259.  Salk.  232.  235.  ^  Burr.  1581.  This  rule  can- 
not be  departed  from.  The  security  ol  property,  and  the  order  of 
society,  depend  on  an  observance  of  the  laws. 

Our  construction  of  this  will,  appears  to  us,  to  be  strengthened 
by  three  considerations,  which  we  shall  now  mention. 

1st.  It  is  very  credible,  that  when  a  person  undertakes  to  make 
a  will,  he  means  to  dispose  of  all  his  property;  aqd,  though  we 
do  Aot  perceive  any  "sufficient  reasons  why  this  well-founded  pre- 
sumption might  not  be  generally  adopted  as  a  guide  in  the  inter- 
pretation of  wills,  especially  in  devises  to  children  and  other  lineal 
descendants  of  the  testator,  ^2)  where  the  gifts  dictated  by  fatherly 
affection,  as  its  last  acts  ot  kindness,  may  justly  be  deemed  as 
designed  to  be  the  most  beneficial  to  the  objects  of  it,  if  no  re- 
striction is  declared;  yet,  it  must  be  acknowledged,  diat  we  do 
not  recollect  any  case  where  it  has  been  so  adopted.  Judges, 
however,  have  availed  themselves  of  short  and  slight  intimations 
in  wills  to  this  purport;  have  exerted  themselves  tO  render  the 
disposition  commensurate  to  the  intention;  and  have  particularly 
relied  on  such  words  as  are  used  in  this  will,  ^^for  my  worldly 
^^  estate^  &c."  to.  prove,  that  the  testator  designed  to  devise  all 
his  interest  in  an  estate.  Cas.  temp.  Talbot^  Jbbetson  v.  Beckwith. 
Tmmer  v.  Morse,  BernardUu  Ttiffnill  v*  Page*  Cowp*  ZSS^ 
1  Wilson,  Grayson  V.  Atkinson.  3  Burr.  Throgmorton  v.  Holli^ 
day.  This  inference  appears  to  be  peculiarly  apposite,  wflere  a 
questiop*  arises  from  various  terms  of  limitation,  or  eicpressions 
tantamount,  whether  a  devisee  takes  in  fee  simple,  or  in  fee  tail. 

The  respondent's  counsel,  though  strenuous  advocates  for  their 
client's  pretensions,  have  been  too  candid  to  assert,  that  the  estate 
^ven  to  William,  and,  according  to  dieir  idea,  contracted  to  an 
estate  tail,  should,  on  failure  of  his  issue,  expand  into  a  fee  sim- 
ple in  Francis.  They  say,  "  Francis  was  to  take  the  like  estate 
^  that  was  limited  to  William,  that  is,  an  estate  tail."  Of  course, 
a  reversion  would  remain  undisposed  of  by  the  testator,  contrary 
to  his  design,  manifested,  not  only  by  the  preamble  of  his  will, 
but,  also,  by  the  conclusion  of  it,  in  which  last  he  uses  these  words, 

(2)  A  remftrkable  distinction  taken  between  a  devise  to  9.  ehiit^  and  a  de- 
vise to  a  stranger,  in  Ooie  Eiiz.  Fuller  against  Fuller.  In  .  Models  Casei  in 
•  Law  and  Equity^  132.  it  was  held,  that  where  a  settlement  is  made  by  a  lineal 
ancestor,  in  consideration  of  the  marrian^  of  his  son,  all  the  reminders  to  hit 
tonerity  are  vtVAin  the  eontidera$ioH  of  that  settlement :  but  when  it  is  made 
by  a  collateral  ancestor,  after  the  limitations  to  /us  awn  childrent  all  the  re- 
nuinders  to  his  coUateral  kindred  are  voluntary, 

"all. 
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1804.  "  all  the  rest  of  my  personal  estate  I  give,  &c."  This  clause,  we 
believe,  never  wQ.uld  have  been  restricted  to  "  his  personal  estate,'* 
if  he  had  not  been  fully  persuaded,  that  he  had  before  disposed 
oi  all  his  real  estsXt.  torwp.  307.  3  Burr.  1622,  1623. 

2d.  If  it  had  been  the  intention  of  the  testator,  to  pve  an  estate 
tail  to  any  of  his  sons,  what  reason  can  be  assigned,  why  he  did 
not  use  plain  words  for  that  purpose?  He  well  knew  even  the 
technical  terms  for  creating  such  an  estate ;  and  repeatedly  em- 
ployed them  in  limitations  over  to  his  daughters  Elizabeth  and 
Comfort^  Ihat  to  each  of  them  being  "  to  her  and  the  lawfully 
begotten  heirs  of  her  body  forever.*'  But,  such  terms  he  never 
admitted  in  the  devise  to  any  of  his  sons,  nor  indeed  to  any  of 
his  unmarried  daughters.  * 

A  case  was  quoted  by  the  counsel  for  the  respondent,  from 
Pollexfen,  to  show,  that  where  there  is  a  variety  of  expression, 
there  is  a  variety  of  intention.  That  case  is  verj'  properly  appli- 
cable here,  for,  difference  of  language,  not  otherwise  to  be  ac« 
counted  for,  must  certainly  proceed  from  difference  of  meaning* 
"HWilson^Sl. 

3d.  It  is  inconsistent  with  the  testator's  intention,  to  construe 
the  devise  to  his  son  William  to  be  a  fee  tail,  because  it  is  incon- 
sistent with  that  meaning  which  he  himself  has  aiExed  to  the 
words  of  the  devise.  2  Ab.  Ca*  in  Eq.  298.  302.  It  is  observable 
that  the  testator  in  the  latter  part  of  his  will  givt^ personal  effects 
to  the  legatees  "  and  their  heirs  forever  J^^  Though  these  words 
in  such  cases  are  not  necessary;  yet  they  incontestably  show  the 
donor's  opinion  of  their  force,  and  demonstrate  his  determination 
to  give  the  most  absolute  estate  he  could  give.  The  same  was  his 
determination,  as. he  used  the  same  words,  in  the  devise  to  his 
son  William,  and  therefore  the  son  took  a  fee  simple. 

The  judgment  of  the  Supreme  Court  reversed. 


APPEAL 

FROM  NEW-HAMPSHIRE. 


July  1760. 


Deering)  Appellant,  ^oersus  Parker,  Respondent. 

(1)  nr^HIS  wa«  an  appeal  from  Nexv^ Hampshire^  heard  befor^s 
L  a  Committe  of  the  Privy  Council  (Lord  Mansfield  be- 
ing one  of  them)  on  the  10th  of  July  1 760.  The  facts  were  these : 
One  Parker  had  g^ven  a  bond  to  Deering^  payable  die  30th  of 
Juhf  1735,  conditioned  for  the  payment  of  2460/.  "  in  good  pub* 
♦*  lie  bills  of  the  province  of  Massachusetts  Bay,  or  current  law* 
^ful  money  of  New-England^  with  inter  est. ^^  There  had  been 
many  payments  made,  and  indorsed.  About  the  year  1752,  the 
defendant  tendered  a  large  .sufn,  in  the  bills  of  credit  then  cur- 
rent in  NeW'Hampshirey  which  the  plaintiff  refused,  brought  his 
acuoti,  and  recovered  judgn(](t:nt  for  the  penalty  in  the  bond,  upon 
the  verdict  of  a  jury,  in  D^ember  1758.  After  which  the  cause 
was  heard  in  the  Chance^  of  New-ffampshirCy  and  the  Court 
decreed  for  the  sum  of  354/.  6^ •  9d.  in  bills  of  credit  of  New* 
Hampshire,  new  tenor,  being  the  nominal  sum  due  at  the  time 
of  the  tender,  deducting  the  sums  paid  and  indorsed.  So  that  the 
Court  went  upon  the  principle,  that  the  plaintiff  should  take  the 
Inlls  as  tendered,  and  that  the  debtor  was  not  bound  to  make 
good  their  depreciation,  nor  to  pay  in  silver,  or  real  money* 

On  the  side,  of  the  appellant,  or  creditor,  it  .was  insisted,  that 
the  payment  ought  either  to  have  been  in  bills  of  Massachusetts 
Bay  (which,  it  seems,  were  all  called  in,  and  sunk,  before  the 
tender)  or  in  silver  money,  agreeable  to  queen  Anne's  'proclama- 

^  (1)  This  report  is  taken  from  a  collection  of  manuscript  cases,  upon  aulho- 
rityr,  that  appeared  respectable  when  it  was  copied;  but  the  name  of  the  re- 
'  l^ottcr  It  fi)rgott€D. 
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1760.    tion,  which,  they  insisted,  was  the  true  meaning  of  that  clause, 
Vi^v-^i^  or  part,  of  die  condition,  to  wit,  current  lawful  money  of  New^ 
England.    It  was,  aho,  claimed  by  him  to  have  all  the  sums  in- 
dorsed, reduced  in  nominal  sums  down  to  the  value  of  silveriat 
the  time  of  giving  the  bond,  to  wit,  %7s.  per  ounce. 

On  the  side  of  the  respondent,  or  debtor,  it  was  urged,  that 
current  money  oi  New-England  then  meant,  and  was  understood 
to  be,  indifferently,  the  bills  of  credit  of  any,  or  either  of  the 
NeW'England  colonies,  received  in  that  colony  in  payipents. 
That,  therefore,  the  tender  was  in  the  specie  contracted  for,  and 
that  the  sums  indorsed  were  not  only  of  course,  upon  that  suppo- 
sition, equal  to  the  sums  expressed  ^  but  that  the  creditor,  by  in- 
dorsing, had  agreed  to,  and  accepted  of,  so  much  as  the  same 
expressed,  in  real,  as  well  as  nominal  sums. 

The  Lord  President  and  Lord  Mansfield  expressed  them- 
selves fully  in  favour  of  the  creditor's  construction  of  the  words, 
**  current  lawful  money  of  IfeW'EnglandC^  to  wit,  that  it  did  not 
mean  bills  of  credit  of  any  colony,  but  the  words  were  put  in  con- 
tradistinction thereto.  I^ord  Mansfield  farther  added,  that  he 
was  cl<^ar,  on  the  one  hand,  that  the  sums  indorsed  ought  to  be  al- 
lowed according  to  the  nominal  sums,  so  indorsed,  equal  to  the 
same  sums  of  money  mentioned  in  the  bond,  and  that  the  plaintiff 
had  no  right  to  have  the  same,  any  way  reduced  or  altered.  On 
the  other  hand,  his  lordship  thought  that  the  tender  was  not  good 
in  any  respect;  for,  not  only  because  it  was  made  in  a  species  of 
currency  different  from  that  contracted  for;  but,  also,  because 
it  was  out  of  time,  being  many  years  after  the  time  of  payment 
was  lapsed,  and  also  without  notice.  "  What  (said  his  lordship) 
shall  a  man  meet  his  creditor  in  the  street  unawares,  and  tender 
a  debt  to  him!  The  chancery  allows  six  months'  notice  of  time 
and  place  to  be  given.  The  law  of  the  province  enabling  the 
Court  to  turn  itself  into  a  Court  of  equity  and  to  reduce  the  bond 
to  the  sum  due  by  the  auditem^  was  a  very  good  thing;  and  what 
Sir  Thomas  Moore^  in  his  time,  laboured  so  hard' to  obtain  an 
act  of  parliament  for  here.  And  because  the  Judges  (with  whom 
he  had  several  conferences  about  the  matter)  were  for  retaining 
the  old  artificial  way,  he  declared,  that  he  would  always  grant 
injunctions  in  such  cases.  In  the  present  case  (his  lordship  con- 
tinued") he  was  at  no  loss  to  determine,  that  the  judi^ent  ought 
to  be  reversed:  but  he  was  at  a  loss  what  rule  to  go  ,  in  deter- 
mining the  quantum  of  the  debt.  Since  the  province  bills  contra,ct- 
ed  for,  were  called  in  and  gone ;  with  a  desire  to  know  the  usage, 
he  had  inquired  of  Mr.  /.  a  Nerw^England  gentleman  (who  had 
practised  tbe  law)  and  was  informed  that  ^^  when  old  tenor  had 
been  contracted  for,  it  had  been  allowed  to  be  tendered,  although 
Ippreciated  in  value,  if  the  tender  was  made  in  season.    That 

towards 
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towards  the  close  of  existence  of  old  tenor  and  after  it  had  been  1760. 
called  in  and  sunk,  when  judgment  was  given  for  real  money,  ^— v— ^ 
this  matter  (of  how  much  to  give)  was  greatly  agitated.  Some 
were  for  giving  the  value  of  the  old  tenor,  or  bills  contracted  for, 
as  it  stood  when  the  obligation  was  out,  or  the  debt  became  due. 
Others  would  have  it  settled,  as  it  was  when  at  the  last  and 
worst  period ;  and  others  again,  were  for  taking  a  medium-  But 
the  more  general  method  was  to  take  the  value  of  the  bills,  when 
they  should  have  been  paid  by  the  contract."  Lord  Mansfield 
observed,  that  from  this  information,  he  had  received  much  light, 
and  was  relieved  from  his  difficulty.  That  much  might  be  said, 
for  taking  as  a  rule  the  value  of  the  old  tenor,  at  the  time  set  by 
the  bond  for  payment.  That,  upon  the  mention  of  it,  it  struck 
him  as  the  rule  of  right  in  general:  but  that«  in  the  present  case, 
the  bond  had  been  outstanding  so  ver}*  long,  the  bills  of  credit, 
which  were  the  currency  of  the  country,  had,  in  the  mean  time, 
sunk  gradually,  and  became,  in  some  measure,  eveiy  one's  4oss: 
and  that,  therefore,  in  this  case,  he  thought  the  loss  ought  to  be 
divided  between  them. 

The  Board,  ,upon  the  whole,  instead  of  taking  the  price  of 
silvdr  at  the  time  of  the  contract,  and  time  set  for  the  payment, 
(which  was  about  27«.  per  ounce)  fixed  it  at  37s.  per  ounce,  and 
computed  the  debt  accordingly.  Th'^s  made  about  100/.  sterling 
m  favour  of  the  appellant,  by  which  he  got  the  opinion  of  the 
Court  in  his  favour;  but,  as  no  costs  are  allowed  upon  appeal,  he 
rould  not  be  much*  a  gainer  by  the  general  results 
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April  Session  1797 • 


The  Commonwealth  versus  Schaffer. 

THE  defendant  was  indicted  and  convicted  for  forging  tlie 
names  of  several  soldiers  to  powers  of  attorney,  authorising 
him  to  demand  and  receive,  their  warrants  for  the  donation  lands, 
granted  by  acts  of  congress,  for  services  during  the  revolutionary 
war.  Dallas  observed^  that  as  the  question  of  the  common  law 
jurisdiction  of  the  federal  Courts,  in  criminal  cases,  had  not  been 
decided,  it  was,  his  duty,  as  counsel  for  the  defendant,  (without 
declaring  his  own  opinion)  to  bring  it  before  the  Court,  on  the 
present  occasion.  He,  therefore,  moved  in  arrest  of  judgment, 
that  the  offence,  charged  in  the  indictment,  arises  under  a  law,  or 
laws,  of  the  United  States;  and  is  exclusively  cognizable  in  their 
Courts. 

After  argument,  the  Secorder  stated  the  facts,  authorities,  and 
principles  of  the  case,  in  giving  the  judgment  of  the  Court. 

WiLCocKs,  Recorder.  The  offences  charged  against  the  de- 
fendant in  the  indictment,  are  forgeries^  committed  in  forging 
the  names  of  AUen  Fox^  Ebenezer  Drake^  Robert  Battersby^  and 
Samuel  Gnsruald^  to  four  several  powers  of  attorney,  to  demand 
and  receive  from  the  United  States^  for  each  of  them,  100  acres 
of  land;  they  having  all  been  soldiers,  who  enlisted  to  senx 
during  the  late  war  with  Great  Britain.,  and  who  served  through 
the  war;  and,  m  consequence,  under  various  acts  of  congress^ 
each  of  them  was  entitled  to  a  donation  of  100  acres  of  land. 

In  support*  of  this  motion  in  arrest  of  judgment,  made  by  Mr. 
Dallas^  the  constitution  of  the  United  States  has  been  cited.  Art* 
3.  *.  2.  p.  12.  The  Judiciary  Act  of  Congress^  s.  9.  p.  97.  s. 
IJ.  p.  98,  99.   s.  3^.  p.  112.  2  vol*  Resohe^  of  Congr^sSy  16M 

Sept. 
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Sept.  irre.  p.  357,  8.    p.  361.  IsM  Sept.  1776.  p.  365.  20fA    1797* 
^e/^^^17r6.   p.  456.  12M  A^ov.  1776.   p.  A3B.  30th  Oct.  1776.  C-v-^ 
Zaw«  vf  U.  S.  p.  151.  *.  14.  Const.  U.  S.  art.  1.  8.  8.  4  Black. 
Com.  245. 

It  has  been  contended  that,  under  the  2d  section  of  the  3d  ar- 
ticle of  the  constitution  of  the  United  States^  its ''judicial  power 
extends,  inter  alia^  to  all  cases  arising  under  the  constitution  and 
laws  of  the  United  Stafes.  ^ 

By  the  resolutions  of  congress  in  1776  referred  to,  it  was 
shown,  that  the  soldiers,  who  enlisted  to  serve  during  the  war, 
and  served  to  the  end  of  it,  were,  individually,  entided  to  a  do- 
nation of  100  acres  of  land  from  congress. 

It  hps  been  said  that  an  inspection  of  tht  indictmept  will  show, 
that  the  crimes  charged  against  the  defendant,  consisted  in  forg- 
ing certain  writings,  which,  by  the  ruk'S  of  office,  were  necessary 
to  obtain  from  congress  the  soldier's  nght  to  lands.  For  this  rea- 
son, and  because  the  soldier's  rights  to  lands  are  derived  tinder  the 
resolves  or  acts  of  congress,  the  conclusion  is  drawn,  that  a  state 
Court  has  ^o  cognizance  of  this  crime,  because  it  arises  out  of  a 
law  of  the  United  States. 

The  9th  section  of  the  judiciary  law  of  the  United  States^  it  is 
alleged,  gives  to  the  District  Court,  exclusive  of  the  state  Courts, 
cognizance  of  all  crimes  and  offences  that  shall  be  cognizable 
under  the  authority  of  the  UnitedimStates^  where  the  punishment 
is  whipping  under  thirty  stripes,  &c.  And  s.W.p.  99.  gives  to  the 
Cirgitit  Court  exchts/ve  cognizance  of  all  crimes  and  offences  cog- 
nizable under  the  authority  of  the  United  States^  except  where 
that  act  otherwise  provides,  or  the  laws  of  the  United  States 
otherwise  direct. 

It  was  contended  that,  for  the  reasons  before  recited,  showing 
that  the  offence  arose  out  of  a  law  of  the  United  States^  that,  there- 
fore, the  Courts  of  the  ^United  States  had  cognizance  of  it.  And 
that,  by  the  9th  and  11th  sections  of  the  judiciary  law,  their  cog- 
nizance was  declared  to  be  exclusive  of  the  state  Courts,  unless 
otherwise  provided  by  "that,  or  some  other,  law  of  the  United 
States;  and  it  was  said  that  no  such  provision  had  been  made, 
therelbre  the  conclusion  was,  that  the  state  Courts  had  no  juris- 
diction qf  this  offence. 

In  answer  to  an  objection,  that  the  laws  and  constitution  of 
the  United  States  no  where  defined  the  crime  of  yorg-cr//,  in  such 
manned'  as  to  comprehend  the  offence  charged  in  the  indictment; 
nor  was  the  common  law  of  England^  relating  to  crimes  and  of- 
fences, extended  to  the  United  States ;  nor  was  there  any  law  of 
the  United  States  which  prescribed  a  punishment  for  Jorgeries 
gcnwally: 

The  act  of  congress  for  punishing  certain  crimes  against  the 
United  State&y  Lcnvs  of  United  States^  s.  14.  p.  151.  and  againstr 
forgery  of  indents  or  public  securities  of  the  United  States  were 

cited, 
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iT97*    cited,  and  the  judiciary  law,  s.  34.  p*  112.  which  says  that  the 

w**v— J  laws  of  the  ae^eral  states^  except  where  the  constitution,  treaties^ 

or  statutes,  of  the  United  States^  shall  otherwise  require,  shall  b^ 

regarded  as  the  rules  of  decision,  in  trials  at  common  law,  in  the 

Courts  of  the  United  States. 

It  has  been  inferred  from  hence,  that  the  rule  of  punishment, 
in  this  case,  would  be  the  rule  of  the  common  law  if  it  obtained 
in  the  state,  or  such  rule  as  the  law  of  the  state  provided.  4  BL 
Com.  245.  has  been  referred  to  for  the  definition  and  punishment 
of  i'orgery.  at  the  common  law. 

Henfield^s  case  has  been  referred  to,  which  was  an  indictment 
in  the  Circuit  Court  of  the  United  States^  for  a  misdemeanor; 
that  he,  being  a  citizen  of  the  United  States^  entered  on  board  a 
French  privateer,  to  cruize  against  the  BritUhy  with  whom  the 
United  States  were  at  peace  under  a  treaty. 

Ravarcfs  case  was,  also,  cited,  who  was  a  consul  from  the 
state  of  Genoa  to  the  United  Statjes^  and  indicted  in  the  District 
Court  of  the  United  States^  for  a  misdemeanor  in  sending  a 
threatening  letter  to  Benjamin  Holland^  for  the  purj:  ose  of  obtain* 
ing  money  from  him. 

It  was  said,  that  there  was  no  Qct  of  congress  which  cither  de-» 
fined  the  offence,  or  the  punishment,  in  those  cases;  but  it  was 
said,  that  the  common  law  would  give  the  rule  for  both. 

It  was  argued,  that  whatever  was  necessary  to  the  existence  of 
the  United  States^  must  not  depend  upon  the  state  Courts.  That 
this  offence  was  committed  in  prejudice,  and  to  the  injury,  of  the 
United  States^  and,  therefore,  the  jurisdiction  of  it  belongs  to  the 
Courts  of  the  United  States. 

That  under  the  constitution  of  the  United  States^  no  ,)Ower  is 
given  to  punish  the  offence  of  stealing  records,  robbery,  perjury, 
and  the  laws  of  congress^  p.  153*  prescribe  the  punishment  of 
these  offences,  in  particular  cases. 

As  the  laws  of  congress  have  made  provision,  in  these  cases, 
without  any  power  given  by  the  constitution  expressly  for  the 
purpose;  in  the  same  manner,  the  authority  of  congress  is  com- 
petent to  declare,  by  law,  how  the  offence  charged  against  yohn 
Schaffer^  shall  be  tried  and  punished.  And,  therefore,  it  is  an 
offence  not  of  state  cognizance,  but  ought  to  be  tried  in  the 
Courts  of  the  United  States  only. 

Mr.  Ing-ersoll  and  Mr.  Thomasyin  support  of  the  jurisdiction  of 
the  Court,  referred,  to  the  following  authorities.  Const,  of  U.  S. 
art.  3.  s.  2.  art.  1.  s.  S.  p.  8.  No.  10.  12//*  Amendr  Const.  U. 
S.  Resol.  of  Cong.  vol.  JB.  p.  289.  Mh  July  1783.  lb.  vol.  la 
p.  366.  Ut  Aug.  1786.  lb.  voh  12.  p.  114.  23rf  July  1787. 
2  vol.  Laws  of  Cong.  p.  49.  52.  154.  2  vol.  Federalist ^  p.  323, 
•  U.  S.  art.  1.  s.  8«  No.  6.   Laws  of  U.  S.  s.  16« 


-324.   Const.  U.  S.  art.  1.  s.  S*  No.  6,   Lotus  of  U.  S. 
p.  151. 
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From  these  sources,  a  system  of  argument  has  been  drawn,    1797. 
which,  as  it  has  been  generally  adopted  by  the  Court  (in  the  <— v^— ' 
sentiments  they  have  formed)  I  shall  forbear  to  state  it  minutely, 
but  proceed  to  deliver  the  opinion  of  the  Court  on  the  case  be- 
fore them. 

The  soldierwho  enlisted  to  serve  during  the  war,  and  afterwards 
continued  to  sen^e  to  the  end  of  it,  had  a  right  to  demand  and  re- 
ceive from  the  United  States^  a  promised  donation  of  100  acres 
of  land.  This  right  had  its  inception  under  several  resolutions  of 
congress,  passed  in  the  year  1776,  and  it  became  a  perfect  right 
at  the  close  of  the  war  in  the  year  1783. 

The  commonwealth  of  Pennsylvania^  for  a  long  course  ot  time 
before  the  revolution  down  to  the  present  dth',  has  always  had 
subsisting  laws,  competent  to  the  trial,  and  punishment,  of  everj^ 
sp'cies  of  forgery  that  could  be  fabricated.  In  the  year  1789, 
when  the  constitution  of  the  United  States  was  completely  organ- 
ized. It  found  this  commonwealth  in  full  possession  of  jurisdic- 
tion over  this  forgery.  And  as  otfences  on  this  subject  may  have 
occurred  after  the  peace,  and  betore  the  existence  of  the  present 
constitution,  it  is  possible  that  some  instances  of  prosecutions  on 
similar  papers,  may  have  taken  place  in  the  Courts  of  this  state, 
before  the  establishment  of  it,  as  several  have  been  known  to 
take  place,  in  this  Court,  since  that  period;  particularly  in  the 
cases  of  Dixen^  arid  M'-Conchlan  and  Wife. 

The  important  question  is.  What  has  been  the  effect  of  the 
constitution  of  the  United  States  (and  the  laws  which  have  been 
enacted  under  it)  to  divest  this  commonwealth  of  a  jurisdiction 
of  which,  at  the  time  it  was  made,  it  found  die  state  constitu- 
tionally possessed. 

The  1st  and  3d  articles  of  the  constitution  of  the  United  States^ 
principally  affect  this  question;  they  respect  the  legislative  and 
judicial  powers,  and  contain  an  extensive  enumeration  of  subjects, 
whereon  their  legislative  power  may  be  exercised,  and  to  which 
the  judicial  power  shall  extend,  and  it  is  reasonable  to  say,  that 
there  may  be  powers  which  are  not  enumerated  in  it,  but  ought 
to  be  considered  as  granted  by  the  constitution;  for  instance, 
those  (if  such  there  be)  which  are  essential  to  the  independence 
of  the  government,  to  its  protection  and  defence,  to  such  as  grow 
out  of  the  constitution,  and  out  of  the  constitutional  laws  of  Con^ 
gress. 

If  it  be  true,  that  this  offence  may  be  considered  as  growing 
put  of  an  act  of  congress,  because,  if  congress,  had  never  engaged 
to  give  lands  to  soldiers  of  a  particular  description,  there  never 
could  have  been  a  forgery  of  such  a  power  of  attorney:  yet,  it 
still  remains  a  question,  whether,  under  all  existing  circumstances, 
this  court  has  jurisdiction. 

If  the  authority  of  congress  is  competent  to  declare  the  falsr 
making  such  a  paper  to  be  a  crime  of  former  f/^  to  pres(?i*ibe  its 

punishment. 
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179r.  punishment,  and  to  appoint  the  place  of  trial  to  be  in  the  courts 
«^-v-*^  of  th'.'  United  States^  exclusively  of  the  state  courts;  yet,  on  ex- 
amination, it  will  he  found,  that  congress  has  not,  by  any  »ct, 
legislated  on  any  of  these  points.  No  act  of  congress,  has,  either 
definiteiv  or  by  general  description,  made  the  false  fabrication  of 
such  a  writing  to  be  a  forgery,  nor  has  any  act  declared  how  such 
a  {orrery  or  ifbrgerics,  generally,  shall  be  punished.  No  act  has 
-  given  jurisdiction  to  any  court,  either  concurrent  or  exclusive,  to 
try  the  crimes  of  forgeries  generalty. 

If  these  positions  be  true,  they  tend  to  sliew  it  doubtful,  whether, 
at  this  day,  under  the  existing  laws  of  the  United  States^  d\\s  for- 
gery  could  be  tried  and  punished  in  their  courts ;  however,  future 
laws  may  make  them  so. 

To  say  that  the  constitution  of  the  United  States^  operated  any 
abridgment  of  the  jurisdiction  of  the  state  courts,  as  to  crimes 
generally,  of  forgery,  perjury,  larceny,  merely  because  they  re- 
lated to  the  interest  or  concerns  of  the  United  States^  or  their 
officers,  acting  under  their  laws,  before  they  themselves,  by  their 
own  acts,  shall  have  provided  for  the  punishment  of  such  crimes, 
and  taken  order  as  to  Ac  jurisdiction  of  them,  would  leud  to  this 
consequence,  that  for  a  time,  consistent  with  such  doctrine,  some 
crimes  would,  by  law,  be  subject  ta  no  prosecution  or  punish^' 
ment. 

In  die  2d  vol.  of  the  Federalist^  page  323,  324.  which  Uhay  be 
called  a  commentary  on  the  constitution  of  the  United' States^ 
contemporary  with  it,  it  is  held  that  "the  states  retain  all pre- 
♦*  existing  authorities  which  may  not  be  exclusively  delegated  td 
"the  federal  head;  and  that  this  exclusive  deh'gation  can  only 
"exist  in  one  of  three  ways;  1.  where  an  authority  is  in  express 
"  terms  granted  to  the  union;  2.  or  where  a  particular  authority 
"  i^  granted  to  the  union,  and  the  exercise  of  a  like  authority  is 
"probibitcd  to  the  states;  3.  or  where  an  authority  is  gmnted  to 
*'  the  union,  with  which  a  similar  authority  in  the  States  would 
"be  utterly  incompatible*  Though  these  principles  may  not  apply 
"  with  the  same  force  to  the  judiciary  as  to  the  legislative  power, 
"  yet  I  am  inclined  to  think,  th^t  they  are,  in  tlie  main,  just^ 
"with  respect  to  the  former  as  well  as  the  latter;  and, under. thi^ 
"  impjf*cssion,  I  shall  lay  it  dotm  as  a  rule,  "  Tiiatthe  state  courts 
"  will  retain  the  jurisdiction  they  now  have,  unless  it  appears  to 
••*  be  taken  away  in  one  of  the  enumerated  ways." 

Page  324.  "  I  am  even  of  opinion,  that,  in  eyerj'  case  in  which 
**  they  are  not  expressly  excluded  by  the  futtire  acts  of  the  na- 
*i  tional  legislature,  they  will,  of  course,  take  cognizance  of  the 
*^  causes  to  M^hich  those  acts  may  give  birth."    , 

But  the  present  case  is  not  one  gf  those  which  comes  within 
the  exceptions  of  that  writer.  1st.  The-  jurisdiction  of  this  crime 
is  not  exclusively  granted  to  the  union.  2d.  It  is  not  prohibited 
to  the  states.  .  3d.  Nor,  if  it  is  gi*anted  to  the  union,  is  it  a  case 
where  a  similar  authority  in  the  states  wduld  be  incompatible. 
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In  the  act  of  congress,  i>.  147.  "  for  the  punishment  of  certahi  1 797: 
crimes,"  the  murders,  or  larcenies,  there  mentioned,  are  such  as  v»^y-— / 
may  be  committed  within  forts,  arsenals^  dock-yards,  federal 
district,  places  ceded  by  the  states  to  the  United  States^  or  upon 
the  high  seas,  penuries  in  their  own  Courts  of  justice  under  any 
act  of  congress,  K)rgeries  of  indents  or  public  securities.  In  ge.« 
neral  diey  are  those  subjects  submitted  by  the  constitution  to  be 
legislated  upon  by  them,  and  made  subject  to  their  judicial  au- 
thority. Congress  having  exercised  their  power  over  many  sub- 
jects submitted  by  the  constitution,  and  to  some  arising  under 
their  laws;  but  never  having  touched  the  present  subject,  of 
which  this  state  had  a  pre-existitig  cognizance,  it  may  be  con- 
sidered 2iS  casus  omissus  by  their  laws;  and  until  they  shall,  by 
some  future  act,  exercise  their  authority  over  the  subject  by  de- 
signating the  crime,  prescribing  the  punishment,  and  giving  to 
the  Courts  of  the  United  States  exclusive  jurisdiction,  diis  Court 
may,  constitutionally^  take  cognisance  of  the  cause,  and  punish 
the  offence,  by  the  laws  of  this  state. 

Therefore  the  11th  section  of  the  judiciary  act,  which  gives  to 
the  Circuit  Court  exclusive  cpgnizahce  of  aU  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States,  may  be  rea- 
sonably supposed ^ot  to  have  contemplated  this  tase,  which  by 
no  act  of  congress  is  designated  as  ^  crime,  nor  has  it  any  ap* 
pointed  punishment* 

The  prosecution  against  Henjield,  in  the  Circuit  Court,  was 
for  a  violation  of  his  duty,  as  a  citizen  of  the  United  States,  in 
entering  on  board  a  French  privateer,  and  cruizing  agamst  the 
subjects  of  the  king  of  Great  Britain,  with  whom  the  United 
States  were  at  peace,  under  the  sanction  of  a « treaty.  This  was 
contrary  to  the  law  of  nations,  to  the  treaty,  and  against,  the  v  on- 
stitution  of  the  United  States.  This  was  not  a  crime  resulting 
£rom  the  regulations  of  an  act  of  congress. 

Ravara  was  a  public  minister,  a  consuL,  and,  therefore,  the  ju- 
Xiadiction  over  him  by  the  constitution  was  expressly. to  be  exer- 
cbed  by  the  Courts  of  the  United  States.  Neither  of  these  cases 
rests  upon  the  principles  on  which  the  present  case  stands,  and, 
therefore,  are  no  authorities. 

The  34th  section  of  the  judiciary  act,  /7*  1 1 2.  which  says  that 
the  laws  of  the  several  states,  except  where  the  constitution,  trea- 
ties, or  statutes,  of  the  United  States  shall  otherwise  direct,  shall 
be  regarded  as  die  rules  of  decision,  in  trials. at  common  law,  in 
the  Courts  of  the  United  States,  plainly  refers  to  trials  of  a  civil- 
natuf-e,  according  to  the  Course  of  the  common  law,  and  not  to 
the  tinal  of  crimes  by  the  rules  of  the  common  law. 

Upon  this  comprehensive  view  of  the  question,  the  Court  are 
of  .opinion,  that  they  are  competent  to  the  jurisdiaiou  of  this 
cause,  and,  therefore,  do  over-rule  the  motion  that  has  been  made 
in  arrest  of  judgment,  founded  on  the  objection  to  their  want  of 
jurisdiction. 


CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


October  Term  1805. 


Present  Paterson,  an  Associate  Judge  of  the  Supreme  Court. 
Peters,  District  Judge. 


Thurston  versus  Koch. 

THIS  case  is  reported  ant*  p»  348.;  but,  I  find,  that  Judge 
Peters  delivered  his  opinion  at  large ;  with  a  copy  of  which 
Mr.  Condy  has  obligingly  furnished  me  for  publication. 

Peters,  yuitice.  The  point  in  this  cause  is,  whether  in  a  case 
of  double  insurance,  the  policies  are  to  be  taken  according  to  pu- 
ority;  that  is,  whether  the  second  is  answerable  before  the  first  is 
exhausted,  if  the  loss  is  greater  than  the  sum  covered  by  the  first? 
And  if  the  loss  is  fully  covered  by  the  first,  whether,  if  it  be  paid 
by  the^  insurers  on  the  first,  they  can  oblige  those  on  the  second 
to  contribute, /^r(?  rataP 

To  be  rsspectable  abroad,  and  to  facilitate  and  simplify  mer- 
cantile business  at  home,  we  should  have  a  national^  uniform,  and 
generally  received,  law-merchant.  The  custom,  or  practice,  of  one 
state  differing,  perhaps,  from  that  of  another,  must  yield  to  general 
and  established  principles. 

There  is,  however,  no  custom  of  merchants,  in  this,  or  any 
other,  district  of  the  United  States^  stated  in  the  case,  and  we 
c?.nnot  travel  out  of  the  statement,  in  giving  our  judgment. 

I  mention  as  an  extraneous  fact,  of  which  I  have  been  informed 
by  persons  intelligent  in  business  of  insurance,  that  the  rule  in 
NexV'Tork^  where  they  followed  the  British  practice  for  a  great 
length  of  time,  was  variant  from  that  they  now  use.  The  custom 
in  Philadelphia^  has  been,  for  a  long  course  of  years,  to  {letde 
losses,  where  there  are  double  insiurances,  according  to  priorit)'' 
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of  policy  in  date^  without  regard  to  time  of  individual  3ignature:  |go5« 
that  is,  not  to  call  on  the  second  set  of  underwriters,  if  those  on 
the  first  policy  were  competent,  or  had  paid  the  amount  of  sub* 
scription,  or  loss*  In  this  event,  those  on  the  second  policy  return 
the  premium,  retaining  one  half  per  cent*  If  this  be  so,  and  I  have 
no  reason  to  doubt,  it  is  one  of  the  very  few  subjects,in  which  I  have 
been  able  to  discover  a  decided  and  universal  custom  of  merchants 
here.  It  may  have  originated,  when  the  British  rule  was  more 
similar  to  tluit  of  many  other  nations,  than  it  is  now,  and  was  at 
the  time  of  our  revolution.  It  appears  to  me,  that  the  custom  here 
is  agreeable  to  the  general  maritime  custom  and  law  of  Europe^ 
in  this  particular.  The  authorities  produced  in  this  cauise,  on  the 
part  of  the  defendant,  wairant  me,  in  this  opinion.  All  the  JSt/ro- 
pean  nations,  it  is  true,  do  not  agree*  There  may  not  in  every 
detail,  be  an  exact  conformity  among  any  considerable  number* 
But,  I  conceive,  that  where  the  greater  number  of  particular  laws 
are  coincident  in  a  general  principle,  this  will  establish  what  is 
called,  gaieral  law.  In  the  point  before  us,  there  are  exceptions 
in  the  laws  of  Spatn^  and  those  of  England^  to  what  seems  to  be 
the  general  principle  and  rule,  among  other  trading  nations*  And 
the  arrangements  of  those  two  countries,  differ  from  each  other* 

The  law,  or  custom  of  merchants  in  England^  was;  forinerly, 
more  agreeable  to  the  general  custom  and  maritime  law  of  other 
nations,  than  it  has  been  decided,  in  latter  times  to  be*  It  is  con- 
tended, that  the  British  authorities,  do  not  shew  direct  decisi<Mift 
of  their  courts ^  on  this  point;  yet,  they  are  sufficient  to  satisfy  me, 
of  what  the  law  there  is*  It  appears  to  me  to  be  clearly  settled, 
as  law,  in  England^  that  in  cases  of  double  insurances,  if  all  the 
policies  cover  the  same  risques,  there  shall  be  a  rateable  contri- 
bution. It  was  so  settled  at  the  period  of  our  independence.  It 
was  their  law-merchant,  which,  being  part  of  the  co^lmon  law, 
was  binding  on  us;  and  is  now  engrafted  into  our  maritime  code* 
The  cases,  before  our  declaration  of  independence,  clearly  shew, 
that  the  law  was  then  so  settled*  And  in  cases  since  that  decla- 
ration, it  is  recognised  and  agreed  to  be  the  law*  Our  insurances 
in  that  country  being  still  considerable,  the  rule  is  yet  useful  on 
that  account,  among  others* 

-  In  Franccy  agreeably  to  an  ordinance  of  Lewis  XIV.  the  first 
policy  is  to  be  exhausted,  before  the  second  operates,  if  dated  ac 
different  times.  But  different  policies,  of  Uie  same  date,  are  con- 
sidered as  one,  and  there  is  a  rateable  contribution* 

In  Spain^  the  date  and  time  of  individual  subscription  are 
attended  to,  and  insurers  are  called  on,  according  to  priority 
of  subscription,  even  on  the  same  policy*  I  have  had  frequent 
occadons  to  recur  to  Spanish  regulations.  There  is,  in  most  of  the 
Spanish  maritime  laws  and  customs,  a  peculiarity  which  creates 
an  exception,  rather  than  a  rule,  on  many  general  principles* 

Vot  IV.  e  I  c-annot 
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18b5«  I  cannot  see,  that  it  will  be  materially  disadvantageous  to  com- 
merce, to  settle  this  question,  in  either  way,  contended  for  in  this 
cause*  It  is  of  most  importance,  that  the  point  should  be  clearly 
decided  and  settled  in  one  or  the  other  way;  that  merchants  may 
know,  and  accommodate  their  affairs  to  the  decision.  This  court 
can,  at  least,  commence  the  means  of  finai  decision. 

I  believe  with  Professor  Smithy  in  his  **  Wealth  of  Nationa^^ 
cited  in  this  cause,  that  distributing  the  burthen  of  losses,  among 
the  greater  number,  to  prevent  the  ruin  of  a  few,  or  of  an  indi- 
vidual, is  most  conformable  to  the  principles  of  insurance,  and 
most  conducive  to  the  general  prosperity  of  commerce.  The 
wisdom  and  experience  of  the  British  nation,  grown  out  of  their 
more  modern  and  extended  state  of  commerce,  have  given  addi- 
tional value  to  this  opinion.  Whatever  respect  (and  it  is  not  slight), 
I  may  entertain  for  the  laws  of  other  nations,  I  deem  myself 
bound  to  follow,  what  was  the  established  law  and  custom  of  mer- 
chants in  England^  at  the  time  of  our  becoming  an  independent 
nation:  not  because  it  was  the  law  merely  of  that  country;  but 
because,  it  rvas^  and  is^  oUr  law. 

There  is  sufficient  evidence  in  my  mind,  in  the  cases  produced 
out  of  the  British  books,  to  this  point,  to  satisfy  me  of  the  law  and 
custom  there  established  on  this  question.  I,  therefore,  conclude, 
according  to  the  case  of  Newby  v.  Reed^  (Sir  Wtn.  BL  Rep*  410.) 
that  "the  insured  may  recover  the  whole  sum;  and  leave  the  In- 
**  surer  to  recover  a  rateable  proportion,  from  other  insurers,  on 
"  a  double  policy,"  and  the  insured  may  elect,  which  set  of 
insurers,  or  which  of  the  individuals,  he  will  sue,  for  the  amount  of 
actual  loss ;  beyond  which  he  cannot  recover,  as  he  can  have  but 
one  satisfaction. 

On  the  pointPstated,  (the  details  of  which  merchants  can  best 
adjust)  I  am  of  opinion,  that  the  defendant  is  liable  to  pay  to  the 
plaintiff,  a  contribution,  upon  the  loss  paid  by  him,  as  stated.  This 
contribution  must  h^  made  by  all  the  insurers,  on  all  the  policies 
rateably,  as  their  respective  subscriptions  bear  a  proportion  to  each 
other,  and  all  of  them  to  the  actual  loss.  The  defendant  of  course, 
must  pay  to  the  plaintiff  his  rateable  proportion,  on  these  princi- 
ples, according  to  the  amount  of  his  subscription. 

Willing  €t  al.  versus  The  United  States. 

SINCE  this  case  was  reported,  (ante.  p.  374),  at  February 
term  1807,  the  Supreme  Court,  upon  argument,  affirmed  the 
judgment  of  the  Circuit  Court. 
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The  State  of  New- York  versus  The  State  of  Connecticut 

et  al. 

BILL  in  equity.  "  The  State  of  New-Torij  one  of  the  United 
States  of  America^  by  Jostah  Ogden  Hoffman^  the  attorney- 
general  of  the  Said  state,''  filed  this  bill  in  consequence  of  the 
rejection  of  the  motion,  to  grant  writs  of  certiarariy  for  the  re- 
moval of  Fowkr  et  al.  v.  Undsey  et  al.  and  Fowler  et  ah  v.- 
Miller  (3  Dal.  Rep.  411.)  from  the  Circuit  Court  of  Connecti- 
cut into  the  Supreme  Court.  The  plaintiffs  in  those  suits  were 
made  defendants  to  the  present  bill;  and  the  complainant,  after 
setting  forth  the  tide  of  Nerv-Tori  to  the  lands  in  question,  prayed 
(inter  alia)  for  an  injunction  against  them.  The  notices  to  the 
aefendants,  that  the  injunction  would  be  moved  for,  were  de- 
livered on  the  25th  and  26th  of  jfuly;  but,  on  the  6th  of  August ^"^ 
IngersoU^  who  appeared  for  the  individuals,  though  not  for  the 
state,  referred  to  the  act  of  congress,  which  provides,  that  *^  no 
^^  writ  of  injunction  shall  be  granted,  in  any  case,  without  reason- 
"  able  previous  notice  to  the  adverse  party,  or  his  attorney, 
"  of  the  time  and  place  of  moving  for  the  same;". 2  vol.  228. 
8.  5.  SwiJVs  edit.  And  he  contended,  that  reasonable  notice  had 
not  been  given  in  this  case. 

♦  The  tertn  commenced  on  the  5th  of  Atigtut,  but  a  quorum  of  the  judges  did 
not  attend  till  the  day  following;  and  Cushiko  and  Iredbll,  yusticesy  were 
prevented  by  indisposition  from  taking  their  seats  on  the  Benoh^  during  the 
whole  term. 

Vol.  IV.  B  Hoffman, 
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1799.  Hoffman,  (the  attorney-general  of  New-Tori)  contended  that 
Vi^y-i  the  notice  was  reasonable  in  relation  to  its  present  object;  though 
it  might  not  be  sufficient  for  requiring  the  defendant  to  put  m 
an  answer,  or  demurrer,  to  the  bilL  The  injunction  prayed  for,  is 
not  a  perpetual  one,  but  only  till  answer,  and  further  order  of  the 
Court.  Nor  ought  the  section  of  the  act  of  congress  to  be  ex- 
tended by  construction;  for,  a  universal  application  of  the  rule, 
would  be  unreasonable,  and,  in  many  cases,  enable  the  party  to 
defeat  the  very  purpose  of  an  injunction.  It  is  questionable,  in- 
deed, whether  the  section  at  all  relates  to  a  motion,  either  in  the 
Supreme  Court,  or  the  Circuit  Court,  for  an  injunction ;  since 
its  only  object  seems  to  have  been,  to  vest  in  a  smgle  Judge  the 
same  power  that  the  Courts  previously  possessed,  to  grant  the 
writs  of  in^  .mction  and  ne  exeat.  But,  at  all  events,  if  die  Court 
shall  think  notice  of  such  a  motion  necessary,  they  will  construe 
the  shortest  notice  to  be  reasonable  notice,  for  the  purpose  of 
preserving  peace,  and  effectuating  justice. 

Ingersoll,  in  reply.  With  respect  to  the  state  of  Connecticut,  it 
is  a  fact,  that  since  the  decision  on  the  motion  for  a  certiorari^ 
at  the  las^term,  there  has  not  been  a  meeting  of  the  legislature ; 
so  that  it  is  impossible  to  ascertain  what  course  she  will  adopt 
on  the  occasion:  and  with  respect  to  the  individual  plaintiffs  in 
the  Circuit  Court,  it  is  a  matter  of  great  importance  that  a  trial 
on  their  rights  should  not  be  suspended,  by  the  interposition  of  a 
state,  whose  interests  cannot  be  affected  by  any  decision  that 
may  be  given  below.  It  is  enough,  however,  that  by  the  positive 
provisions  of  the  act  of  congress,  it  is  contemplated,  that  no  in- 
junction shall  issue,  in  any  case,  unless  satisfactory  reasons  are 
assigned;  and  that,  therefore,  reasonable  notice  of  an  application 
for  the  writ,  must  be  given  to  the  adverse  party. 

The  opinion  of  the  Court  was  delivered  by  the  Chief  justice. 

Ellsworth,  Chief  Justicei  The  prohibition  contained  in  the 
statute,  that  writs  of  injunction  shall  not  be  gi'anted,  without  rea- 
sonable notice  to  the  adverse  party,  or  his  attorney,  extends  to  in- 
junctions  granted  by  the  Supreme  Court,  or  the  Circuit  Court, 
as  well  to  those  that  may  be  granted  by  a  single  Judge. 

The  design  and  effect,  however,  of  injunctions,  must  render  a 
shorter  notice  reasonabk  notice,  in  the  case  of  an  application  to  a 
Court,  than  would  be  so  construed,  in  most  cases  of  an  applica-? 
tion  to  a  single  Judge:  and,  until  a  general  rule  shall  be  settled, 
the  particul^  circumstances  of  each  case  must  also  be  regarded. 

Circumstanced  as  the  present  case,  is,  the  notice,  which  has 
been  given,  is,  in  the  opinion  of  the  Court,  sufficient,  aS  it  respects 
the  parties  against  whom  an  injunction  is  prayed. 

The 
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The  Same  Cause,  ^^^ 

THE  biU  in  this  case  contained  an  historical  account  of  the 
title  oi  NeW'Tork  to  the  soil  and  jurisdiction  of  the  tract  of 
land  in  dispute;  set  forth  an  agreement  of  the  28tli  of  November 
1683,  between  the  two  states  on  the  subject;  and  prayed  a  dis- 
covery, relief,  and  injunction  to  stay  the  proceedings  in  the  Cbn- 
necticut  ejectments.  3  Dalh  411.  As, the  state  had  not  appeared, 
the  question  of  injunction  was  the  only  one  now  argued. 

Hoffman  (the  attorney-general  of  New-Tori)^  in  support  of 
the  prayer  for  an  injunction,  and  the  general  merits  of  the  bill, 
urged  vaiious  points,  with  great  force  and  ability.  1st.  It  is  tie- 
vessary  to  execute  the  special  agreement  between  the  states.  It  is  a 
principle  of  equi^,  that  wherever  there  is  an  agreement,  as  to 
a  right,  whether  it  is  a  mere  franchise,  or  a  right  of  soil,  it  shall 
be  enforced,  and  rendered  conclusive  upon  the  parties,  by  the  in- 
terposition  of  the  Court*  The  agreement  admits  that  the  tract 
of  land  belonged  to  New^Torki  and  the  bill  states,  that  notwith- 
standing this  admission,  Connectiait  has  since  undertaken  to  grant 
a  part  of  it  to  the  plaintiffs  in  the  ejectments.  Hence,  it  became  ne- 
cessary (or  the  bill  would  have  been  incomplete)  to  make  those 
plaintiffs,  parties  to  the  present  suit.  The  agreement,  indeed^ 
only  gives  the  equitable  title  to  New-Tor k;  while  the  plaintiffs 
below  possess  the  legal  tide,  arid  must,  of  course,  recover  in 
the  ejectments.  A  specific  performance  of  the  agreement  being 
decreed  against  Connecticut^  would  not  be  an  adequate  and  com- 
plete remedy;  ahd  all  parties  in  interest,  however  remote,  must 
be  brought  before  the  court,  or  they  cannot  be  affected  by  its 
proceedings.  2d.  It  will  prevent  a  multiplicity  of  suits.  The  bill 
IS  emphatically  a  bill  of  peace;  since,  considermg  the  character 
of  the  parties  to  the  principal  controversy,  without  this  remedy, 
the  consequences  upon  the  public  tranquillity  can  hardly  be  con- 
jectured. It  is  true,  however,  that  the  right  of  the  state  of  NeW" 
Tori  cannot  be  affected  by  a  decision  in  the  Circuit  Court;  but 
till  that  right  is  lawfully  settled,  the  number  of  suits,  by  individu- 
sds,  must  be  indefinitely  great;  and  merely  to  avoid  a  multiplicity 
of  nuits,  to  cut  off,  by  one  decision,  various  sources  of  strife  and 
liti^tion,  is  a  substantive  ground  for  the  exercise  of  a  chancery 
jurisdiction.  1  Ati.  282.  2  AtL  484.  3d.  It  is  a  bill  for  the  dis- 
covery of  titky  which  parties  in  interest,  as  well  as  parties  in  pos- 
session, may  certainly  maintain.  1  Fez.  249.  (l)  4th.  //  is  is  a  bill  to 

(1)  Washington,  ^rice.— Does  the  bill  state^  that  the  plaintiff  is  ignorant 
of  the  defendant's  titled 

Hoffman,  Yes*  expressly. 

Washznctov,  yiutice.  Then  you  are  aware,  that  if  the  injunction  shoi^d  be 
granted  upon  that  ground,  it  must,  of  course,  be  dissolved,  as  soon  as  the  dis- 
coveiy  is  obtained. 

settk 
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1^99.  settle  a  question  of  boundary  between  two  states*  Of  this  question 
V««v^«/  the  Court  can,  incontestably,  take  cognizance;  and  it  will  not  allow 
the  decision  of  the  principal  matter  to  be  interrupted^or  prevent* 
ed,  by  collateral  considerations ;  particularly,  when  the  decision-of 
the.  principal,  will  settle  all  the  inferior  matters  in  disptue.  In 
Penn  v*  Baltimore^  1  Vez.  454.  the  bill  was  sustained  upon  similar 
principles;  and  the  jurisdiction  there  assumed  upon  principle,^in 
a  case  of  contested  provincial  boundary,  may  surely  be  exercised 
here  under  the  additional  sanction  of  the  constitution.  2  Dallm 
442.  415.  419.  3  Dall.  1.  412.  But  it  is  not  simply  a  bill  to  setde 
a  question  of  boundary  between  two  states:  it  involves  the  right 
of  soil,  which,  in  relation  to  a  great  part  of  NeW'Tori,  results 
from  the  right  of  Jurisdiction ;  so  that  deciding  the  latter,  is  virtu- 
ally a  decision  ot  the  former.  In  this  respect  New^Tork  is,  per- 
haps, distinguished  from  her  sister  states,  whose  claims  of  terri- 
tory are,  generally,  founded  upon  positive  grant;  while  her  claim 
of  soil  is  a  mere  incident  of  the  sovereignty  and  jurisdurtion,  with 
which  the  revolution  invested  her.  (2) 

Ingersollj  against  granting  the  prayer  for  an  injunction.  In  the 
suits  below,  the  state  of  New^Tork  is  not  a  party,  and  cannot  be 
affected  by  their  decision;  while  the  defendants  below  are  not 
parties  to  the  present  bill,  though  they  are  the  persons  most  likely 
to  be  injured  by  those  suits.  But  no  part  of  the  bill  states,  that 
any  of  the  land  belongs  to  New^York ;  so  non  constat  that  she  is 
interested  in  the  question  of  soil;  and  the  question  of  state  boun- 
dary cannot  be  decided,  as  between  the  states,  in  the  Circuit 
Court.  (3)    There  is  no  instance  of  the  interposition  of  a  court 

of 

(2)  Paterson,  yustice.  Generally  speaking,  the  proposition  is  txne,  that, 
as  to  states,  jurisdiction  and  the  right  of  soil,  g^  together. 

•  (3)  Ellsworth^  Chief  justice.  If  the  bill  contains  no  averment  of  a  right 
of  soil  in  Nev)'Tork,  1  think  it  must  be  -defective,  and  lays  no  foundation  for  an 
injimction.  To  have  the  benefit  of  the  agreement  between  the  states,  the  de'-. 
fendants  below  (who  are  the  settlers  of  Nem-Tori)  must  apply  to  a  court  of 
equity  as  well  as  the  state  herself;  but,  in  no  case,  can  a  specific  perform- 
ance be  decreed,  unless  tliere  is  a  substantial  right  of  soil,  not  a  mere  political 
jurisdic^on,  to  be  protected  and  enforced.  Besides,  is  not  the  bill,  hkewise, 
defective  for  want  of  making  the  defendants  below  parties  to  it? 

Chase,  yuMtice,  The  validity  of  the  grant  of  either  state  must  depend  upon 
the  question  of  boundary;  for,  neither  New-Torkf  nor  Connecticut,  could  grant 
land,  which  it  did  not  own.  Hence,  1  think,  the  question  of  boundary  must  ne- 
cessarily arise  in  the  suits  below. 

Paterson,  Justice.  On  the  question  just  proposed  by  the  Chief  Justice,  it 
may  be  remai*ked,  that  some  difficulty  would  occur  in  sustaining  a  bill  in  this 
court,  at  the  suit  of  the  defendants  below.  But  it  does  not  appear  to  mc,  that 
any  of  the  cases  in  the  books  apply  to  the  present  case.  What  does  the  bill 
present?  A  case  of  disputed  boundaries  between  two  states;  and  the  question 
of  soil,  on  their  conflicting  grants,  must  be  decided  by  the  question  of  juris- 
diction. The  state  of  Connecticut  has  granted  out  the  Gore.  The  state  of  New- 
Tork  has,  also,  granted  out  the  Gore.  The  grantees  of  Cpnnecffcufhave  brought 
suits  in  Connecticut  against  tlie  grantees  oi Nevi-Tork,  and  will  obtain  possession 
of  the  land.    If  the  gi'antees  of  Nevt-Tork  arc  thus  evicted,  tlicy  will  bring  suita 

in 
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of  equity,  by  way  of  injunction,  unless  upon  the  application  of  1799. 
a  party  immediately  interested  in  the  subject  of  the  common  law  Vm-v*-^ 
suits,  or  there  is  property  likely  to  be  withdrawn.  1  Ch.  Free. 
186,  7.  GiW}  Ch.  19.  2  DalL  402.  5  Bot.  Car.  Cane.  439. 
Hind.  Ch.  585.  Besides*  there  is  a  regular  course,  in  which 
the  judgment  of  this  court,  independent  of  its  equity  character, 
may  be  obtained;  as  by  a  writ  of  error,  on  a  demurrer  to  evidence, 
the  construction  and  effect  of  the  alleged  agreement  between  the 
states,  might  here  be  revised,  and  authoritatively  declared;  and 
^^  suits  in  equity  cannot  be  sustained  in  any  Court  of  the  United 
'*  Statesy  in  any  case  where  plain,  adequate,  and  complete  remedy, 
«  may  be  had  at  law:"  ^4)  1  vol.  59.  s.  16.  Cowp.  215,  6.  2  jBT. 
Black.  187.  An  eventual  responsibility  cannot  constitute  a  party 
to  the  suits  belbw.  The  several  states  should,  in  justice,  refund 
the  price  of  the  confiscated  estates,  if  those,  who  have  now  brought 
suits  against  the  purchasers  under  their  respective  laws,  should 
succeed;  and  Pennsylvania  was  bound,  in  honour,  to  compensate 
General  Jrwine^  for  the  loss  of  Montour*s  island,  on  the  failure  of 
the  title  derived  from  her  grant:  3  DalL  Rep.  425.  but,  surdy,  such 
considerations  will  not  constitute  parties  to  a  judicial  proceeding. 
As  to  a  discovery  of  title,  by  whom,  and  against  whom,  is  it 
sought?  One  party  to  the  suit,  does  not  require  it  from  another; 
but  a  third  person  requires  it,  in  a  suit,  to  which  he  is  .not  a 
part}*-,  and  the  decision  in  which  cannot  affect  his  right,  whatever 
it  may  be. 

Lewis y  for  the  complainant,  in  reply.  The  difficulties  of  the  case 
are  obvious  to  all;  and,  unless  the  present  remedy  is  applied,  the 
difficulties  will  dangerously  increase.  If  the  lands  are  not  in 
Connecticut^  the  ejectments  are  coram  non  judice.  If  they  are 
hot  in  New-'Torky  suits  there  would  be  equally  objectionable. 
Neither  state  will  be  satisfied,  however,  by  the  judgment  of  a 
Court  held  in  the  other;  and  for  want  of  a  peaceful  forum  to 
decide  the  controversy,  an  odious  and  vindictive  litigation  may 
be  perpetuated.  But  this  Court  has  a  constitutional  jurisdiction  on 
a  question. of  boundary  between  states;  and,  upon  such  an  occa- 
sion, will  be  eager  to  exercbe  it.  The  interest  of  Nev^Tork^  too, 
is  sufficient  to  justify  the  exercise  of  it,  upon  her  application.  The 
right  and  poissession  of  a  sovereign  state,  are  not  to  be  treated 
like  the  usufructuary  right,  the  possessio  pedis^  of  a  farmer.  A 
sovereign  state  possesses  what  she  governs.  But  is  not  Netv^TorA 
interested,  even  in  a  pecuniary  point  of  view,  so  as  to  claim  the  in- 

in  Nen-Yorkf  and,  in  their  possession.  But  where  will  this  feud  and  litigation 
end?  It  is  difficult  and  painful.to  conjecture,  unless  this  Court  can,  under  the 
constitution,  lay  hold  of  the  case  to  decide  the  question  of  boundary,  which 
will  be  a  decision  of  all  the  appendages  and  consequences. 

(4)  Patebson,  5^«fief.  The  rule  was  so  before,  and  is  so  independent  of 
^the  (voTision  in  the  act  of  congress. 
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1799«  terposidoa  rf  this  Courts  to  which  her  setders^  the  dffrndanfy 
v«*y«^  behnr,  cannot  orig^naUy  resort?  It  is  a  fundamental  princqile  <^ 
the  law  of  nature  and  of  nations,  diat  every  govenunent  is  bound 
to  preserve  peace  and  order,  to  protect  individuals,  to  indenmify 
those  who  trust  to  its  faith,  and  to  jn-event  a  dismemberment  ii 
its  teiritoiy*  This  pcditical  and  mml  oUigation,  enforced  fay  a 
regard  to  her  public  improvements,  and  fiscal  operations,  creates 
an  mterest  of  the  highest  character  in  the  govenunent  oiNcw-Torki 
and  such  as  the  Court  wiSL  cherish  with  all  its  benevcdence  and 
anthoriQr.  21  Vin.  Mr.  181.  pL  1.  Ilnd.  lS3.pL4j  5.  7.  IbuL 
pL  8.  11.    a  Black.  Com.  255^  6. 

The  Court,  after  advisement,  delivered  their  opinion,  that  as  the 
State  of  NtW'Tori  was  not  a  party  to  the  suits  below,  nor  inter- 
ested in  the  dedsion  of  diose  suits,  an  injuncti<Hi  oug^t  not  to 
issue* 

Injunction  refused.  (5) 

The  same  Cause. 

AS  the  state  of  Connecticut  did  not  appear,  Hoffman  moved  that . 
she  should  appear  on  the  first  day  of  next  term,  or  that  the 
plaintiff  be  then  at  liberty  to  proceed  ex  parte.  3  DaL  335.  But 
Lewis  observed,  that  the  rule  required  that  a  subpoena  issuing 
in  a  suit  in  equity,  should  be  served  sixty  days  before  the  return; 
which  had  not  been  done  in  the  present  case.  The  first  motion 
was,  thereupon,  wsuved;  and  an  alias  subpoena  awarded.  3  DidL 
320. 

Hazlehurst  et  al.  versus  The  United  States. 

IN  error  from  the  Circuit  Court  for  the  district  of  South-Caro* 
Una.  A  rule  had  been  obtained  by  Lee^  the  attorney-general, 
at  the  opening  of  the  Court,  that  the  plaintiffs  appear  and  prosecute 
their  writ  of  error  within  Ae  term,  or  suffer  a  non-pros.:  but  it 
was  found,  that  errors  had  been  assigned  in  the  Court  below,  and 

(5)  Hoffman.  In  every  grant  by  NenD'TorJt^  there  is  a  resenratton  of  gold  and 
silver  mines,  and  of  five  acres  per  cent,  for  roads.  The  bill  might,  besides,  be 
amended,  by  averring  the  state  to  be  interested  in  a  residuum  of  the  land,  if 
that  would  be  sufficient  to  sustain  the  prayer  for  an  injunction. 

Washxitctov,  yuttiee^  The  amendment  would  not  satisfy  me;  for,  my 
opinion  is  founded  upon  the  fact,  that  Nem-York  is  not  interested  iathe  suits 
below. 

CnasE,  y%utiee.  It  is  a  mere  bill  to  settle  boundaries;  and  we  must  take  it 
as  we  find  it;  not  as  it  might  be  made. 

Ellsworth,  Chief  Jutf tee.  If  there  had  been  a  quorum  of  judges,  without 
my  attendance,  1  should  have  declined  sitting  in  tliis  cause.  As  it  is,  I  am  glad 
that  the  opinion  of  my  bretliren,  dispenses  with  tlie  necessity  of  my  taking  a 
part  in  the  decision. 

a  joinder 
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a  joinder  in  error  entered  here.  The  rule  was,  therefore,  changed    If  99. 
to  the  following:    ^  that  unless  the  plaintifis  in  error  appear  and  v^-yi^j 
argue  the  errors  to-morrow,  a  non-pros,  be  entered."  The  plaintiffs 
not  appearing,  the  writ  of  error  was  non-prossed,  according  to  the 
rule. 

Turner,  Administrator,  versus  Enrille. 

ERROR  from  the  Circuit  Court  of  South^aroBna.   The  re- 
cord, as  abridged  for  the  Judges,  presented  the  following 
case: 

*'  The  Marquis  de  Caso  Enrtlk  instituted  an  action  on  the  case 
against  Thomas  Turner^  the  administrator  of  Wright  Stanley^ 
in  the  Circuit  Court  of  North-Carvlina^  of  June  term  1795. 

^^  A  declaration  in  case  was  filed  ^  by  the  Marquis  de  Caso 
Enrille^  of  in  the  island  of  '  of  June  term  1796, 

in  which  it  is  set  forth,  that  Wright  Stanley  (die  intestate)  and 
John  Wright  Stanley  and  James  Greene  were  ^merchants  and 
partners  at  Nezvbem  in  the  said  district:^  that  Wright  Stanley 
survived  the  other  panners;  that  on  the  4th  of  June  1791,  in  the 
lifetime  of  all  the  partners,  they  were  indebted  *  unto  the  said 
Marquis  in  dollars;^  and  in  consideration  thereof,  assumed 

to  pay,  &c.    The  2d  count  insimul  computassent^  when  the  said 
partners  *  werefound  in  arrear  to  the  said  Marquis  in  other 
dollars^  &c.   Ine  plaintiff*  concludes  with  the  usual  averments  of 
non-payment,  ^to  the  damage  of  the  said  Marquis  dollars ^^  &c. 

"  On  the  30th  of  November  1796,  the  defendant  appeared,  and 
pleaded,  1st.  Non  assumpsit  intest.  Replication  and  issue.  2d.  The 
statute  of  limitations  as  to  the  intestate:  Replication,  an  account 
current  between  merchant  and  factor.  Rejoinder  and  issue.  3d.  Set- 
off*, that  the  plaintiff  was  indebted*to  the  intestate,  on  the  1st  of 
yanuary  1792,  in  more  than  the  damages  by  the  plaintiff  sus- 
tsdned^  &c  to  wit,  in  4000  dollars,  for  money  had  and  received 
by  the  plaintiff  to  the  intestate's  use,  which  sum  is  still  due  to  the 
defendant,  as  administrator.  Replication  that  plaintiff  owed  no- 
thing, &c  Rejoinder  aod  issue.  4th.  The  statute  of  limitations 
as  to  the  administrator.  Replication  that  the  demand  was  made 
within  three  years,  &c.  Rejoinder  and  issue.  5  th.  Plene'adminia- 
travit.    Replication  assets.    Rejoinder  and  issue, 

**  On  the  1st  of  June  1799,  the  issues  were  tried,  a  verdict  was 
given  on  all  the  'issues  for  the  plaintiff,  and  the  jury  assessed 
damages  at  3289-^  dollars.  Judgment  for  damages,  costs  and 
charges. 

**  Writ  of  error.  Errors  assigned:  1st.  That  it  does  not  appear 
on  the  plea[dings,&c.  that  either  plaintiff  or  defendant  was  an  alien 
or  that  they  were  citizens  of  different  states.  2d  That  there  are 
blanks  in  the  declaration  for  places,  dates,  and  sutns.  3d.  The 
general  errors.  Plea,  Li  nulh  est  erratum.  Replication  and  issue.'* 

For 
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1799.  For  the  defendant  in  error,  Dallas  lamented  the  obvious  irre- 
»c^-^-mJ  gularities  on  the  face  of  the  record,  though  the  merits  were  incon- 
testably  established  in  his  favour,  by  the  verdict  and  judgment* 
He  thought,  however,  that  the  Court  would  give  every  reasona* 
ble  intendment  to  the  allegations  of  the  record,  in  support  of  die 
judgment  and  verdict;  and,  therefore,  endeavoured  to  distinguish 
the  present  case  from  the  case  of  Bingham  v.  Cabot  et  al.  VDaU. 
Rep*  382.  In  Bingham  v.  Cabot  et  ah  the  defendant's  place  of 
residence  was  not  even  stated;  here  the  defendants  are  stated 
to  be  merchants  of  Newbem^  in  the  district  of  North-CaroUna. 
There  the  plaintiffs  were  described  generally  of  Massachusetts^ 
&c« :  here  the  plaintiff  is  described  specially  of  an  island;  and  the 
cause  of  action  is  found  to  arise  on  accounts  between  merchant  and 
factor.  It  has  not  been  judicially  decided  that  the  averment  of 
alienage,  or  of  citizenship  of  different  states,  as  a  foundation  for 
the  federal  jurisdiction,  must  be  positive ;  and  it  is  sufficient,  in 
reason,  if  circumstantial  evidence  of  the  fact  can  be  collected  from 
the  record.  As  to  the  blanks  in  the  declaration,  in  relation  to  the 
sums,  Dallas  requested  an  opportunity  to  consider  how  far  the 
defect  was  cured  by  the  verdict,  or  might  be  amended,  if  the 
Court  was  not  decisively  against  him  on  the  first  point. 

Ingersollj  for  the  plaintiff  in  error,  observed,  that  the  case  was 
so  very  desperate,  that  it  had  been  virtually  abandoned  by  the  op- 
posite counsel.  He  should,  therefore,  decline  troubling  the  Court. 

By  the  Court.  The  decision  in  the  case  of  Bingham  v.  Cabot  et 
aU  must  govern  the  present  case.  Let  the  judgment  be  reversed 
with  costs. 

Turner,  Administrator  of  Stanley,  Plaintiff  in  Error,  versus 
the  President,  Directors,  and  Conipany,  of  the  Bank  of 
North-America,  Defendants. 

ERROR  from  the  Circuit  Court  of  North^Carolina.  This  was 
an  action  upon  a  promissory  note  drawn,  in  Philadelphia^ 
by  Stanley^  the  intestate,  in  fSivour  ol  Biddle  &  Co.  and  indorsed 
by  Biddle  &  Co.  to  the  bank  of  North- America.  The  declaration 
(which  contained  only  a  count  uppn  the  note  itself)  stated,  that- 
the  president  and  directors  of  the  bank  were  citizens  of  the 
state  of  Pennsylvania;  and  that  Turner  the  administrator,  and 
Stanley^  the  intestate,  were,  citizens  of  the  state  of  North-Caro^ 
Una;  but  of  Biddle  &  Co.  the  payees,  and  indorsers  of  the  note, 
there  was  no  other  designation  upon  the  record,  than  "that  they 
used  trade  and  merchandize  in  partnership  together,  at  Philadel- 
phia^ or  North-Carolina*'*  The  error  assigned,  and  insisted  upon, 
to  wit,  an  insufficient  description  of  Biddle  &  Co*  was  founded 

on 
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on  that  part  of  the  11th  section  of  the  judicial  act  (1  vol.  SS*')    If 99. 

which  declares,  that  no  District  or  Circuit  Court  ^*  shall  have  \^>^-mj 

^*  cognizance  of  any  suit  to  recover  the  contents  of  any  promis«> 

*'  sory  note,  or  other  chose  in  action,  in  favour  of  an  assignee^ 

^^  unless  a  suit  might  have  been  prosecuted  in  such  Court,  to 

^*  recover  the  said  contents,  if  no  assignment  had  been  made, 

*^  except  in  cases  of  foreign  bills  of  exchange." 

Ingersoll^  for  the  plaintiff  in  enx)r,  argued,  that  unless  it  was 
averred  upon  the  record,  that  the  original  parties  to  the  note,  as 
well  as  the  parties  to  the  suit,  were  of  different  states,  or  one  a 
citizen,  and  the  other  an  alien,  it  could  not  judicially  appear^ 
that  the  Circuit  Court  had  jurisdiction  of  the  cause.  Though 
the  federal  Courts  are  not  to  be  regarded  as  inferior  Courts, 
they  are  Courts  of  a  limited  jurisdiction.  The  jurisdiction  of 
the  state  Courts  is  general;  but  the  jurisdiction  of  the  federal 
Courts  is  special,  and  in  the  nature  of  an  exception  from  the 
general  jurisdiction  of  the  state  Courts.  That  the  parties  are 
citizens  of  different  states,  is  one  ground  for  the  exception; 
and  so  far  as  respects  the  immediate  parties  to  the  suit,  the 
ground  for  the  exception  sufficiently  appears  upon  the  record. 
But  if  an  action  is  brought  by  the  indorsee  of  a  promissoiy  note, 
he  cannot  have  the  benefit  of  the  exception,  unless  he  shows 
that  his  indorser,  as  well  as  himself,  was  entitled  to  resort  to  a 
federal  tribunal.  Congrej^s  knew,  that  the  English  Courts  had 
amplified  their  jurisdiction,  through  the  medium  of  legal  fictions; 
and  it  was  readily  foreseen,  that  by  the  means  of  a  colourable 
assignment  to  an  alien,  or  to  the  citizen  of  another  state,  eveiy 
controversy  arising  upon  negotiable  paper,  might  be  dra>vn  into 
the  federal  Courts.  Hence,  the  original  character  of  the  debt  is 
declared  to  be  the  exclusive  test  of  jurisdiction,  in  an  action  to 
recover  it.  Unless  the  original  character  of  the  note  furnished  a 
subject  of  federal  jurisdiction,  it  is  emphatically  declared,  that 
*«  no  District  oi  Circuit  Court  shall  have  cognizance  of  the  suit;" 
and  a  court  of  special  jurisdiction  cannot  take  cognizance  of  the 
suit,  imless  die  case  judicially  appears  by  the  record  to  be  within 
its  jurisdiction.  9  Mod.  95.  Lord  CoJiingshy*s  case.  So,  wherei'er 
a  party  takes  advantage  of  a  clause  in  a  statute,  to  hich  a  pro- 
viso is  attached,  lie  must  not  only  bring  his  case  within  the  gene- 
ral clause,  but  show  tliat  it  is  not  affected  by  the  proviso.  5  Bac. 
Abr.  666.  Ploxvd.  410.Mai/m.  Nor  is  the  present,  too  late  a  pe- 
riod, to  take  advantage  of  the  defect.  Silence,  inadvertence,  or 
consent,  cannot  give  jurisdiction,  where  the  law  denies  it.  In 
Bingham  v.  Cabot.  3  Dall.  382.  the  ground  of  jurisdiction  was 
more  strongly  laid;  and  yet  a  similar  defect  was  successfully  as- 
signed for  error. 

Jtawle^  for  die  defencbnt  in  error.  It  is  not  intended  to  con- 
trcvcrt  the  general  proposition,  that  where  a  suit  is  brought  before 
an  inferior  Couit,  the  ciixumstances  that  gJive  i%  jurisdiction, 
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1799.  must  be  set  forth  on  the  record;  and,  if  they  are  omitted,  it 
t,^i^i^j  may  be  taken  advantage  of  upon  a  writ  of  error.  But  the  Circuit 
Court  is  not,  in  technical  language  or  intendment,  an  inferior 
Court;  and  this  consideration  alone  destroys  the  application  of 
most  of  the  English  authorities.  It  is,  then,  to  be  remarked  that 
the  judicial  powxr,  is  the  grant  of  the  constitution;  and  con-* 
gress  can  no  more  limit,  than  enlarge,  the  constitutional  grant. 
In  the  2d  section  of  the  3d  article,  the  constitution  contemplates 
the  parties  to  the  controversy,  as  alone  raising  the  question  of 
jurisdiction;  and  if  the  existing  controversy  is  *'  between  citizens 
of  different  states,"  the  judicial  power  of  the  United  States  ex- 
pressly extends  to  it.  (1)  By  the  opposite  construction,  however, 
congress  has  imposed  a  limitation  upon  the  judicial  power,  not 
warranted  by  the  constitution,  when,  without  regard  to  the  im- 
mediate parties  to  the  controversy,  the  law  excepts  from  the  cog- 
nizance of  the  federal  Courts,  smts  upon  promissory  notes,  which 
by  assignment,  have  placed  the  immediate  parties,  in  the  rela- 
tion of  citizens  of  different  states.  If  the  Circuit  Court  is  not  an 
inferior y  neither  is  it,  in  the  sense  asserted,  a  AW/e/ jurisdiction, 
but  it  is  a  Court  of  general  jitrisdictio7i^  having  Si)me  cases  ex- 
pressly excepted  from  it^  cognizance.  It  may  be  compared  to 
the  King's  Bench  in  England^  from  whose  general  jurisdiction 
is  excepted  the  cognizance  of  cases,  belonging  to  the  counties 
palatine.  Carth.  11,  12.  354..  1  Sound.  73.  2  Mod.  71,  2,  3. 
As  to  such  Courts,  it  is  sufficient  if  it  appears  to  the  appellate 
authority,  that  from  the  subject  matter,  the  Court  below  might 
have  jurisdiction;  and,  at  all  events,  it  would  be  tOQ  late,  in  a 
writ  of  error,  to  take  the  exception- — an  objectipn  not  suggested 
in  Bingham  v.  Cabot.  Then,  here  the  parties  are  stated  to  be 
citizens  of  different  states;  the  place  was  not  exempt  from 
federal  jiu-isdiction;  and  the  nature  of  the  controversy  did  not, 
of  itself,  deprive  the  Circuit  Court  of  its  general  cognizance  of 
suits,  between  citizens  of  different  states* 

The  Chief  Justice  delivered  the  opinion  of  the  Court,  in  the 
following  terms: 

Ellsworth,  Chief  Justice.  The  action  below  was  brought  by 
the. president  and  directors  of  the  bank  oi  North- America^  who 

(1)  Ellsworth,  Chief  Justice.  How  far  is  it  meant  to  cany  this  argument  ? 
Will  it  be  affirmed,  that  in  every  case,  to  which  the  judicial  power  of  the  l/wj- 
tcd  States  extends,  the  federal  Courts  may  exercise  a  jurisdiction,  withouf 
the  intervention  of  the  legislature,  to  distribute,  and  regulate,  the  power? 

Chase,  Justice.  The  notion  has  frequently  been  entertained,  that  the  federal 
Courts  derive  their  judicial  power  immediately  from  the  constitution;  buttlic 
political  truth  is,  that  the  disposal  of  the  judicial  power,  (except  in  a  few  speci- 
iicd  instances)  belongs  to  congress.  If  congress  has  given  the  power  to  this 
Court,  we  poscss  it,  not  otherwise;  and  if  congress  has  not  given  tlie  pover 
to  us,  or  to  any  other  Court,  it  still  remains  at  the  legislative  disposal.  Besides. 
congress  is  not  bound,  and  it  would,  perliiips,  be  inexpedient,  to  enlarge  the 
jurisdiction  of  the  federal  Courts,  to  every  subject,  in  every  form,  which  the 
constitution  might  >v arrant. 

are 
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are  well  described  to  be  citizens  of  Pennsylvania^  against  Turner  1799. 
and  others,  who  are  well  described  to  be  citizens  of  North-Caro*  Sm^^m^ 
Una^  upon  a  promissory  note,  made  by  the  defendant,  payable  to 
Biddk  &  Co.,  and  which,  by  assignment,  became  the  property  of 
the  plaintifis*  Biddle  &  Co.  are  no  otherwise  described,  than  as 
"  using  trade  and  merchandize  in  partnership  togedier,"  at  Phi^ 
ladelphia  or  North-Carolina*  And  judgment  was  for  the  plaintiiF. 

The  error  assigned,  tlie  only  one  insisted  on,  is,  that  it  does 
not  appear  from  the  record,  that  Biddle  &  Co.  the  promisees,  or 
any  of  them,  are  citizens  of  a  state  other  than  that  of  North- 
Carolina^  or  aliens. 

A  Circuit  Court,  though  an  inferior  Court,  in  the  language  of 
the  constitution,  is  not  so  in  the  language  of  the  common  law; 
nor  are  its  proceedings  subject  to  the  scrutiny  of  those  narrow 
rules,  which  the  caution,  or  jealousy,  of  the  Courts  at  Weatmin- 
ster^  long  applied  to  Couits  of  that  denomination ;  but  are  enti- 
tled to  as  liberal  intendments,  or  presumptions,  in  favour  of  their 
regularity,  as  those  of  any  Supreme  Court.  A  Circuit  Court, 
however,  is  of  //w/Vf^  jurisdiction;  aiid  has  cognizance,  not  of 
cases  generally,  but  only  of  a  few  specially  circumstanced, 
amounting  to  a  small  proportion  of  the  cases,  which  an  unlimited 
juris^ction  would  embrace.  And  the  fair  presumption  is  (not 
as  with  regard  to  a  Court  of  general  jurisdiction,  tliat  a  cause  is 
within  its  jurisdiction  unless  the  contrary  appears,  but  ratlier) 
that  a  cause  is*  without  its  jurisdiction  till  the  contrary  appears. 
This  renders  it  necessary,  in  as  much  as  the  proceedings  of  no 
Court  can  be  deemed  valid  further  than  its  jurisdiction  appears, 
or  can  be  presumed,  to  set  forth  upon  the  record  of  a  Circuit 
Court,  the  facts  or  circumstances,  which  give  jurisdiction,  either 
expressly,  or  in  such  manner  as  to  render  them  certain  by  le- 
gal intendment.  Among  those  circumstances,  it  is  necessary, 
where  the  defendant  appears  to  be  a  citizen  of  one  state,  to  show 
that  the  plaintiff  is  A  citizen  of  some  other  state,  or  an  alien;  or 
if  (as  in  the  present  case)  the  suit  be  upon  a  promissory  note,  by 
an  assignee,  to  show,  that  the  original  promissee  is  so:  for,  by  a 
special  provision  of  the  statute,  it  is  his  description,  as  well  as 
that  of  the  assignee,  which  effectuates  jurisdiction. 

But  here  the  description  given  of  the  promissee  only  is,  tliat 
"  he  used  trade"  at  Philadelfjhia  or  North-Carolina;  which, 
taking  either  place  for  that  where  he  used  ti*adc,  contains  no 
averment  that  he  was  a  citizen  of  a  state,  other  than  that  of 
NorthrCarolina^  or  an  alien;  nor  any  thing  which,  by  legal  in- 
tendment, can  amount  to  such  averoient.  We  must,  therefore, 
fiay  that  there  is  error. 

It  is  exceedingly  to  be  regretted,  that  exceptions  which  might 
be  taken  Jn  abatement  and  often  cured  in  a  moment,  should  be 
reserved  to  the  last  stage  of  a  suit,  to  destroy  its  fruits. 

Judgment  reversed; 
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Mossman,  surviving  Executor,  Plaintiff  in  Error,  versus 
Higginson,  surviving  Partner,  Defendant  in  Error. 

THIS  was  a  writ  of  error,  to  remove  the  proceedings  on  a 
bill  in  equity,  from  the  Circuit  Court,  for  the  district  of 
Georgia^  tested  the  27th  November  1798,  returnable  on  the 
next.  The  case,  on  the  bill  and  pleadings,  was,  briefly,  this:— « 
Alexander  Willy ^  an  inhabitant  of  Geror^ia,  being  indebted  to  ffig^ 
ginson  and  Greemvood^  British  merchants,  gave  them  a  bond  and 
mortgage,  payable  the  first  oi  January  177 Z.  In  the  year  1778, 
Willy  was  banished  from  the  state  of  Georgia^  and  his  estate  con- 
fiscated by  law.  The  mortgaged  premises  were  seiz^'i  and  sold 
by  the  commissioners  for  forfeited  estates,  to  certain  i^urchasers, 
who  afterwards  sold  the  same  to  James  Houston;  and  the  pro- 
perty remained  in  his  possession,  or  in  the  possession  of  his  ex- 
ecutors, until  the  1 2th  of  September  1 796,  when  it  was  levied  upon, 
sold,  and  conveyed  to  William  Mien^  by  the  creditors  of  Houston^ 
notice  of  the  mortgage  having  been  given  to  Mossman^  the  execu- 
tor of  Houston^  to  Mien^  the  agent  for  his  creditors,  and  to  the 
marshal,  before  the  sale.  In  March  1797 y  Higg\nson^  the  sur- 
viving mortgagee,  filed  the  present  bill  to  foreclose  die  equity  of 
redemption,  stsiting  himself  to  be  a  subject  of  Great  Britain  ^  but. 
in  no  part  of  the  proceedings,  were  the  defendants,  or  any  of 
them,  stated  to  be  citizens  of  the  United  States.  The  defend- 
ants pleaded  the  confiscation  laws  of  Georgia  in  bar,  and  answered 

tc 


Cases  Ruled  and  Adjudged  in  the  Supreme  Court,  &c.  13 

to  the  merits;  but  Washington,  7i«foc<f,  over-ruled  the  pleas,    1800. 
and  decreed,  that  unless  Wilham  Silken  paid  the  principal  atid  in-  u  ^-^ 
terest  of  the  debt,  before  the  17th  oi  February  1799,  the  equity 
of  redemption  should  be  foreclosed.   The  mer'  :s  oi  the  decree 
were  not,  however,  discussed  on  the  writ  of  error,  but  the  fol'^ 
bwing  points  orciured: 

I.  Dallas^  for  the  plaintiff  in  error,  moved  to  amend  the  writ, 
by  inserting  the  return  day  of  the  present  term  in  the  blank.  The 
writ  is  reg^rly  tested,  and  by  indorsements  it  appeared  when  it 
was  filed  below,  and  when  it  was  filed  here.  The  clerk  of  the 
Circuit  Court  had,  also,  indorsed,  **  Returnable  to  February  term 
1799."  There  is,  therefore,  sufficient  matter  to  amend  by;  and 
the  amendment  is  within  the  provision  of  the  act  of  congress, 
t  vol.  72.  s.  32. 

By  the  Court.  Let  the  amendment  be  made. 

II.  It  was  objected  by  MgersoU  and  Dallas^  for  the  plaintiff 
in  error,  that  the  jurisdiction  of  the  court,  did  not  appear  ^pOn 
the  record,  as  there  was  no  designation  of  the  citizenship  of  the 
defendants.  3  DalL  Sep.  382.  369.  4  DalL  Rep.  ant.  8.  Turner 
v.  Enrille, 

It  was  answered  by  E.  Tilghmamnd  Heed  (p{ South-Carolina^ 
that  as  no  process  was  prayed  against  Willy y  he  was  not,  in  legal 
contemplation,  a  party  to  jthe  suit;  1  P.  Wm.  593.  that  the  prayer 
of  process  against  Mossman^  who  never  held  the  land,  was  ir- 
regular, and  to  be  regarded  as  mere  surplusage;  that  there  was 
no  pretence  to  charge  Houston;  and  that  ^ien^  being  expressly 
stated  to  be  the  purchaser  of  the  land,  the  Couit  will  take  notice 
of  the  law  of  Gecrgia^  by  which  no  alien  can  hold  real  estate; 
and,  by  necessary  implication,  the  purchaser  must  be  a  citizen* 
Besides,  it  is  enough  under  the  constitution,  the  treaty  of  1783, 
and  the  11th  section  of  the  judiciary  act,  that  an  alien  is  a  party 
to  the  suit,  whose  real  object  is  the  thing  mortgaged,  a  proceed- 
ing in  rem^  and  not  a  personal  recovery.  At  all  events,  the 
Court  will  permit  the  defect  to  be  amended. 

Ifigersollj  in  reply.  The  judiciary  act  was  only  intended  to 
carry  the  constitution  into  effect,  and  canYiot  ampli^,  or  alter,  its 
provisions.  The  constitution  no  where  gives  jurisdiction  (nor 
has  any  Judge  ever  countenanced  the  idea)  in  suits  between  dien 
and  alien.  It  is  not  an  exception  to  the  rule,  that  the  bill  in  equi- 
ty, is  in  the  nature  of  a  proceeding  in  rem:  for,  there  cannot  be 
a  foreclosure  of  the  equity  of  redemption,  without  a  personal  suit. 
It  is  not  like  the  case  of  a  monition  to  condemn  a  pri^e  ship, 
which  is  notice  to  all  the  world,  and  no  party  respondent  is  re- 
quisite ;  and  the  supposed  inference  of  citizenship  from  purchas- 
ing land  fails,  when  it  is  recollected,  that  the  purchase  does  not 
fix  the  use.   The  jurisdiction  of  the  federal  Courts  (Const,  art.  3* 
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1800.  s.  2.)  is  not  where  a  question  arises,  that  may  be  affected  by  a 
im^'mmJ  treaty,  but  where  a  case  arises  under  a  treaty ;  and  if  a  question 
on  the  validity  of  a  treaty,  arises  in  a  state  Court,  there  is  a  spe- 
cial provision  for  transfering  it  to  the  Supreme  Court;  1  vol.  61. 
^•22*  But,  in  the  present  instance,  it  does  not  appear  that  any 
question  can  arise  under  the  treaty;  for,  it  is  not  referred  to, 
directly,  nor  indirectly,  in  any  part  of  the  record.  As  to  an 
amendment,  there  is  nothing  to  amend  by.  The  citizenship  of 
the  defendants  could  only  be  judicially  known,  by  the  admission 
of  the  parties,  or  by  evidence  of  the  fact.  It  is  not  expressly, 
or  impliedly  admitted;  and  this  Court  cannot  try  an  issue  to  as« 
certain  it. 

By  the  Court:  The  decisions,  on  this  subject,  govern  the  pre- 
sent case ;  and  the  1 1th  section  of  the  judiciary  act  can,  and  must, 
receive  a  construction,  consistent  with  the  constitution.  It  says, 
it  is  true,  in  general  terms,  that  the  Circuit  Court  shall  have 
cognizance  of  suits  **  where  an  alien  is  a  party  Z*^  but  as  the  legis- 
lative power  of  conferring  jurisdiction  on  the  federal  Courts,  is, 
in  this  respect,  confined  to  suits  betxveen  citizens  and  foreigners^ 
we  must  so  expound  the  terms  of  the  law,  as  to  meet  the  case, 
"  where,  indeed,  an  alien  is  one  party,"  but  a  citizen  is  the 
other.  Neither  the  constitution,  nor  the  act  of  congress,  regard, 
on  this  point,  the  subject  of  the  suit,  but  the  parties.  A  descrip- 
tion of  the  parties  is,  therefore,  indispensable  to  the  exercise  of 
jurisdiction.    There  is  here  no  such  description;  and,  of  course, 

The  writ  of  error  must  be  quashed. 

fJooper  n)ersus  Telfair. 

ERROR  from  tlie  Circuit  Court  for  the  district  of  Georgia. 
The  record  exhibited  the  following  case: 

Basil  Cooper^  at  present  of  the  island  of  yamalca^  in  the  do- 
minions of  his  Britannic  majesty,  formerly  an  inhabitant  of  the 
state  of  Georgia^  brought  an  action  in  the  Circuit  Court  of  Georgia 
to  November  term  1797,  against  Edward  Telfair^  of  the  district 
of  Georgia^  upon  a  bond  for  1000/.  sterling,  equal  to  42Q5-^^jg  dol- 
lars, dated  the  14th  of  Mai/  1774. 

After  byer  of  the  bond  and  condition,  the  defendant  pleaded  in 
bar,  1st.  Payment.  2d.  "  That,  on  the  4th.day  of  Mai/  1782,  an  act 
**  was  passed  by  the  legislature  of  the  state  of  Georgia  entitled  *  An 
*'  act  for  inflicting  penalties  on  and  confiscating  the  estate  of  such 
**  persons  as  are  tfierein  declared  giiiltyof  trea£on,and  for  other  pur- 
*«  poses  therein  mentioned,'  by  which  it  is,  among  other  things  en- 
«  acted  and  declared,  'that  all  and  every  the  pei*sons,  named  and  in- 
"  cludtd  in  the  said  act,  are  banished  from  the  said  state ;  and  that 
"  all  and  singular  the  estate  real  and  personal  of  each  and  every  of 
"  tlic  aforesaid  persons,  which  they  held,  possessed,  or  were  en- 
titled 


SuPEi  jiE  Court  of  the  United  States.  15 

«  tided  to  in  law,  or  equity,  on  the  19di  day  of  April  1775,  and    1800. 

*^  which  they  have  held  since,  or  do  hold,  in  possession,  or  odiers  u^*^^ 

^  holding  in  trust  for  diem,  or  ^o  which  they  are,  or  may  be, 

•*  entided  in  law,  or  equity,  or  which  they  may  have,  hold,  or  be 

"  possessed  of  in  right  of  others,  together  with  all  debts,  dues 

^^  and  demands  of  t^hatsoever  mature,  that  are  or  may  be  owing  to 

^^  the  aforesaid  persons,  or  either  of  them,  be  confiscated  to  and  for 

^^  the  use  and  benefit  of  this  state.'  That  the  said  Basil  Coober  is 

^  expressly  named  and  included  in  the  aboye  in  part  recited  acts ; 

^  and  that  he  was  on  die  said  4di  day  of  May  1782,  and  for  a 

^  long  time  before  a  citizen  of  the  state  of  Georgia^  and  of  the 

''  United  States  of  America.  That  the  said  Basil  Cooper^  being  a 

<^  cidzen,  &c  owing  allegiance,  &c.  on  die  4th  of  May  1 782,and  for 

^*  a  long  time  1)efore,  adhered  to  the  troops  of  his  Britannic  ma- 

«  jesty,  then  at  open  war  with  the  said  state  oi  Georgia  and  United 

"  States  oi  America^  and  did  take  up  arms  with  the  said  troops,  &c. 

"  That  the  said  Basil  Cooper  hath  never  since  returned  within  the 

**  limits  and  jurisdiction  of  the  said  United  States^  or  either  of 

**  them.  That  by  virtue  of  the  above  recited  act,  and,  also,  of  an 

^^  act  endded  ^  An  act  to  continue  an  act  to  authorise  the  auditor 

^  to  liquidate  the  demands  of  such  persons  as  have  claims  against 

^^  the  confiscated  estates,  and  for  other  purposes  therein  mention- 

**  ed,'  passed  the  13th  February  1786;  and  of  another  act  entitled 

"  '  An  act  to  compel  the  settlement  of  the  public  accounts,  for 

**  inflicting  penalties  on  the  officers  of  this  state,  who  may  neglect 

"  their  duty,  and  for  vesting  the  auditors  with  certain  powers  for 

**  the  more  speedy  setdeincnt  of  the  accounts  of  this  state,  with 

"  the  United  States^  passed  die  10th  of  February  1787;  the  sum 

*'  of  money  mentioned  in  the  condition  of  the  bono,  and  all  interest 

**  thereon,  have  become  forfeited  and  confiscated  to  the  state  of 

^  Georgia \  and  the  right  of  action  attached  thereto;  and  no  cause 

<^  of  action  hath  accrued  to  the  said  Basil  Cooper  to  demand  and 

*'  have  of  the  said  Edward  Telfair^  the  said  sum  of  money  &c." 

To  this  plea,  the  plaintiff  replied,  "  that  he  was  never  tried, 

"  convicted,  or  attainted,  of  the  crime  of  treason  alleged  against 

*'  him;  and  that  by  the  constitution  of  the  state  (in  lorce  at  the 

*'  time  of  passing  the  acts  in  flie  said  plea  set  forth,  to  wit,  on 

"  the  4th  day  oi  May  1782),  unanimously  agreed  to  in  a  con- 

^  vention  of  the  people  of  this  state,  on  the  5th  of  February 

"  1777,  it  is  ordained,  that 

*'  Article!.  The  legislative,  executive,  and  judiciary,  depart- 
^^  ments  shall  be  separate  and  distinct,  so  that  neither  exercise 
"  the  powers  properly  belonging  to  the  other. 

*'  Article  7.  The  house  of  assembly  shall  have  power  to  make 
^^  such  laws  and  regulations,  as  may  be  conducive  to  the  good 
"  order  and  well-being  of  the  state,  provided  such  laws  and  re- 
^  guladons  be  not  repugnant  to  the  true  intent  and  meaning  of 
"  any  rule,  of  regulation,  contained  in  this  constitution. 

''Article  39* 
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1800.  *•  Article  39.  All  matters  of  breach  of  the  peace,  felony,  mur- 
^^  der,  and  treason  against  the  state,  to  be  tried  in  the  county 
"  where  the  crime  was  committed,  &c. 

."  Article  60.  The  principles  of  the  habeas  corpus  act  shall  be 
*'  part  of  this  constitution. 

**  Article  61.  The  freedom  of  the  press,  and  the  trial  by  jury, 
"  to  remain  inviolate  forever. 

^*  And  that  the  said  recited  acts,  so  far  as  they  can  operate 
^^  to  bar  the  said  Basil  from  maintaining  his  action,  are  repug* 
**  nant  to  the  true  intent  and  me  -xing  of  divers  rules  and  regu- 
^^  lations  contained  in  the  said  constitution,  and  are  as  to  the 
**  action  of  the  said  Basil  null  and  void:  Without  that,  &c." 

The  defendant  demurred  to  the  replication;  and  the  plaintiff 
joined  in  demurrer. 

On  the  2d  of  May  1799,  the  Circuit  Court,  composed  of 
Ellsworth,  Chief  Justicey  and  C^ay^  District  Judge^  decided, 
that  the  replication  was  insufficient;  that  the  plea  in  bar  was 
sufficient;  and  that  judgment  on  the  demurrer  be  entered  for  the 
defendant. 

Upon  this  'judgment  the  present  writ  of  error  was  brought, 
and  the  following  errors  assigned: 

1.  The  general  errors. 

2.  That  the  plea  does  not  set  forth  the  constitutional  power 
of  the  legislature  of  Georgia^  to  deprive  the  plaintiiF  of  his  rights 
as  a  citizen;  and,  on  their  own  authority,  to  pass  sentence  of 
of  confiscation  and  banishment. 

3.  That  the  judgment  decides  that  the  legislature  had  cogni- 
zance of  the  treason  alleged  against  the  plaintiff  and  could  leg^ly 
try,  convict,  and  banish  him;  whereas  they  had  no  such  power  on 
constitutional  principles. 

4.  That  by  the  judgment  it  appears,  the  le^slature  could  de- 
prive individuals  of  their  lives  and  property,  widiout  trial  by  jury, 
or  inquest  of  office,  contrary  to  the  constitution  of  Georgia. 

5.  That  the  judgment  gives  effect  to  an  act  of  Georgia^  which 
is  an  union  and  usurpation  of  judicial,  as  well  as  legislative  pow- 
ers; which  powers  die  constitution  declares  should  be  kept  se- 
parate. 

The  case  was  argued  by  £•  Tilghmariy  for  the  plaintiff,  and  by 
Jhgersoll  and  Dallas^  for  the  defendant,  on  the  Tth  of  February 
1800,  upon  the  general  question,  whether  the  confiscation  acts  of 
Georgia^  were  repugnant  to  the  constitution  of  the  state,  and, 
therefore,  void? 

For  the  Plaint! ff*:  1st.  If  the  law  is  contrary  to  the  constitution, 
the  law  is  void;  and  the  judiciary  authorit}-,  either  of  the  state,  or 
of  the  United  Stateff^  may  pronounce  it  to  be  so.  2  DalL  308. 
.410.  3  DalL  383.  2d.  The  law  is  contrary  to  the  constitution,  in- 
asmuch as  It  it  an  exercise  of  the  judicial  pov/er,  by  the  legisla- 
tive 
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tive  authority,  in  opposition  to  an  express  .prohibition  of  such  an    1800. 
union  of  jurisdiction.  That  acts  of  attainder,  banishment,  and  con-  ^m^^^mJ 
fiscation,  are  an  exercise  of  judicial  power,  the  EngUsh^  as  well 
as  tlie  American^  authorities,  clearly  establish.  2  Woodes.  LecU 
621,  2.    11  State  Trials^  25.    6  State  Triab,  405.    4  Co.  Inst. 

2  Woodes.  147.  3  Doll.  389.  3.  Whatever  right  Georgia  had  to 
confiscate  the  property  of  her  enemy;  yet,  as  die  pleadings  show 
the  plaintiff  to  have  been  a  citizen,  his  property  could  only  be 
forfeited  by  the  regular  judgment  of  a  Court,  upon  a  trial  by  his 
peers,  or  the  law  of  the  land.  As  the  case  is  now  presented,  it  is 
a  legislative  act,  by  which  the  property  of  an  individual  citizen  is 
arbitrarily  taken  from  him,  and  given  to  the  state  of  Georgia^ 

3  DaU.  388,  389. 

For  the  defendant:  It  is  conceded,  that  if  the  law  plainly  and 
obviously  violates  the  constitution  of  Georgia^  it  is  void,  and 
never  Was  a  valid  rule  of  action.  The  only  question,  therefore^ 
to  be  discussed,^  is,  whether  such  a  fatal  collision  actually  exists? 
Or,  in  other  words,  whether  the  legislature  of  Georgia  had  a 
power,  consistently  with  the  constitution,  to  pass  a  law,  confiscat- 
mg  the  property  of  her  own  citizens,  who  had,  fled  beyond  the 
reach  of  the  ordinary  legal  |)rocess?    1st.  Georgia^zX.  the  time  of 
passing  the  law,  was  a  sovereign,  independent,  state,  with  all  the 
rights,  prerogatives,  and  powers  resulting  from  that  character;  ex- 
cept so  far  as  she  had  expressly  devolved  on  congress,  a  portion 
of  her  sovereignty;  an  exception  that  does  not  affect  the  present 
case.  2d.  To  a  corporation  of  the  most  limited  nature,  the  power 
of  passing  by-laws  is  a  necessary  incident.    And  to  every  sove- 
reign legislature,  an  indefinite  power  of  making  laws,  is  equally 
an  incident,  restricted  only  by  impossibilities;  for,  even  if  they 
should  be  against  natural  justice,  Blackstone  tells  us,  they  would 
be  valid.    3d.  The  constitution  of  Georgia  does  not  declare,  that 
**  no  bill  of  attainder  shall  be  passed."    There  is,  therefore,  no 
express  restriction  of  the  sovereign  legislative  authority  upbn  the 
subject;  and  to  decide  in  favour  of  tihe  restriction,  would  be  to 
make,  ex  post  facto^  not  to  enforce,  the  constitution  of  Georgia. 
4th.  Such  acts  of  attainder  and  confiscation  were  not  novelties  in 
America^  any  more  than  in  England.   2  Woodes.  Lect.  621.  624. 
497,  498.  622.    See  confiscation  acts  of  the  several  states.   They 
are  exercises  of  political  authority,  rather  than  of  judicial  power: 
they  are  laws,  not  judgments.    And  as  the  power  of  attainder, 
banishment,  and  confiscation,  is  ^essential  to  the  existence  and 
operations  of  government,  yet,  cannot  be  exercised  by  the  ordi- 
nary tribunals  of  justice;  it  naturally  belongs  to  the  sovereign, 
that  is,  to  the  legislature  of  the  nation.  5th.  But,  independent  of 
the  necessity  of  the  existence  of  such  a  power,  and  of  the  impli- 
cation that  it  does  exist  under  every  constr^ation,  unless  it  is  ex- 
pressly excluded,  ajust  analysis  of  the  various  clauses  of  the  con- 
Voi;  IV.  D  stitution 
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1 800*  stitution  itself,  (which  contemplates  a  trial  by  jiuy  only  ir«  Jthe  cas^ 
^— y^  of  an  offence  committed  within  a-count}'  of  the  state)  the  cotem- 
poraneous  construction  of  the  le^slature  of  Georgia,  the  corrobo* 
rative  example  of  other  states,  whose  constitutions  contain  the 
same  provisions,  and  even  the  authoritative  recommendations  of 
congress,  with  the  recognitions  of  the  treaty  of  peace;  demonstrate 
the  legitimacy  and  validity  of  the  acts  of  attainder  and  confis- 
cation, which  naturally  grew  out  of  the  revolutionary  war. 
6th.  Attainder  and  confiscation  acts  are  most  common  in  £ng* 
land;  yet,  generally  speaking,  the  judicial  power  and  the  le^slative 
power,  are  there  kept  separate  and  distinct.  Blackstonci  Woode* 
son,  Montesquieu,  De  Lolme.  They  are  the  exercise  of  a  constitu- 
tional power  of  legislation:  2  Wood.  621.  64r.  And  to  exercise  a 
power,  not  within  the  scope  of  the  judicial  authority,  cannot  be 
confounding  the  distinct  branches  of  the  government* 

On  the  13th  oi  February  1800,  the  Judges  (except  the  Chief 
yustice,  who  had  decided  the  cause  in  the  Circuit  Court)  deli- 
vered their  opinions^  seriatim,  in  substance  as  follows : 

Washington,  Justice.  The  constitution  of  Georgia  does  not 
expressly  interdict  the  passing  of  an  act  of  attainder  and  confis- 
cation, by  the  authorit}^  of  the  legislature.  Is  such  an  act,  then,  so 
i^epugnant  to  any  constitutional  regulation,  as  to  be  excepted  from 
the  legislative  jurisdiction,  by  a  necessary  implication?  Where 
an  offence  is  not  committed  within  some  county  of  the  state,  the 
constitution  makes  no  provision  for  a  trial,  neither  as  to  the  place, 
nor  as  to  the  manner.  Is  such  an  offence  (perhaps  the  most  dan- 
gerous treason)  to  be  considered  as  beyond  the  reach  of  the 
government,  even  to  forfeit  the  property  of  die  offender,  within 
its  territorial  boundary?  If  the  plaintiff  in  error  had  shown,  that 
the  offence,  with  whicfi  he  was  charged,  had  been  committed  in 
any  county  of  Georgia,  he  might  have  raised  the  question  of  con- 
flict and  collision,  between  the  constitution  and  the  law:  but  as 
that  fact  does  not  appear,  there  is  no  ground  on  which  I  could 
be  prepared  to  say,  that  the  law  is  void.  The  presumption,  indeed^ 
must  always  be  in  favour  of  the  validity  of  laws,  if  the  contrary 
is  not  clearly  demonstrated. 

Chase,  Justice*  I  agree,  for.  the  teason  which  has  been  as- 
signed)  to  aiffirm  the  judgment.  Before  the  plaintiff  in  error  could 
claim  the  benefit  of  a  trial  by  jury,  under  the  constitution,  it  was, 
at  least,  incumbent  upon  him  to  show,  that  the  offence  charged  was 
committed  in  some  county  of  Georgia^  in  which  case  alone  the  con- 
stitution provides  for  the  trial.  But  even  if  he  had  established 
that  fact,  I  should  not  have  thought  the  law  a  violation  of  the 
constitution.  The  general  principles  contained  in  the  constitution 
are  not  to  be  regarded  as  rules  to  fetter  and  controul;  but  as 
matter  merely  declaratory  and  director}^:  for,  even  in  die  con- 
stitution 
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stitution  itself,  we  may  trace  repeated  departures  from  the  1800. 
theoretical  doctrine,  that  the  legislative,  executive,  and  iudicial  ^m^^^^m^ 
powers,  should  be  kept  separate  and  distinct. 

There  is^  likewise,  a  material  difference  between  laws  passed 
by  the  individual  states,  during  the  revoludon,  and  laws  passed 
subsequent  to  the  organization  of  the  federal  consdtution.  Few 
of  the  revolutionary  acts  would  stand  the  rigorous  test  now  ap* 
plied:  and  although  it  is  alleged  that  all  acts  of  the  legislature, 
in  direct  opposition  to  the  prohibidons  of  the  constitution,  would 
be  void;  yet,  it  sdll  remains  a  question,  where  the  power  resides 
to  declare  it  void?  It  is,  indeed,  a  general  opinion,  it  is  express- 
ly admiued  by  all  this  bar,  and  some  of  the  Judges  have,  indi- 
vidually, in  the  Circuits,  decided,  that  the  Supreme  Court  can 
declare  an  act  of  congress  to  be  unco^istitutional,  and,  therefore, 
invalid;  but  there  is  no  adjudication  of  the  Supreme  Court  itself 
upon  the  point.  (1)  I  concur,  however,  in  the  general  sentiment, 
with  reference  to  the  period,  when  the  existing  constitution  came 
into  operation;  but  whether  the  power,  under  the  existing  con- 
stitution, can  be  employed  to  invalidate  laws  previously  enacted, 
is  a  very  different  question,  turning  upon  very  different  principles ; 
^d  widi  respect  to  which  I  abstain  from  giving  an  opinion ;  since, 
on  other  ground,.  I  am  satisfied  with  the  correctness  of  the  judg- 
ment of  die  Circuit  Court* 

Paterson,  yustice*  I  consider  it  as  a  sound  political  proposi- 
tion, that  wherever  the  le^slative  power  of  a  government  is  un- 
defined^ it  includes  the  judicial  and  e:i(ecutive  attributes.  The 
legislative  power  of  Oeorgia,  though  it  is  in  some  respects  re- 
stricted and  qualified,  is  not  defined  by  the  constitution  of  the 
state.  Had,  then,  the  legislature  power  to  punish  its  citizens^  who 
had  joined  the  enemy,  and  could  not  be  punished  by  the  ordinary 
course  of  law?  It  is  denied,  because  it  would  be  an  exercise  of 
judicial  authority.  But  the  power  of  confiscation  and  banish- 
ment does  not  belong  to  the  judicial  authority,  whose  process 
could  not  reach  the  offenders:  and  yet,  it  is  a  power,  that  grows 
out  of  the  very  nature  of  the  social  compact,  which  must  reside 
somewhere,  and  which  is  so  inherent  in  the  legislature,  that  it  can- 
not be  divested,  or  transferred,  without  an  express  provision  of 
the  constitution. 

The  constitutions  of  several  of  the  other  states  of  the  union, 
contain  the  same  general  principles  and  restrictions ;  but  it  never 
was  imagined,  that  they  applied  tq  a  case  like  the  present;  and. 
to  authorise  this  Court  to  pronounce  any  law  void,  it  must  be  a 
clear  and  unequivocal  breach  of  the  constitution^  not  a  doubtful 
and  argumentative  implication. 

(I)  The  point  has  since  been  decided  affirnifttivel  by  the  Supreme  Court  in 
Mcrbury  v.  Madison^  I  Crunch's  Hep.  137.  See  T>alL  Rep, 

CUSHING, 
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ISOOt  CusHiNG,  Justice.  Although  I  am  of  opinion,  that  this  Goutt 
^m^^mj  has  the  same  power,  that  a  Court  of  the  state  of  Georgia  would 
possess,  to  declare  the  law  void,  I  do  not  think  that  the  occasion 
would  warrant  an  exercise  of  the  power*  The  right  to  confiscate 
and  banish,  in  the  case  of  an  offending  citizen,  must  belong  to 
every  government.  It  knot  within  the  judicial  power,  as  created 
and  regulated  by  the  constitution  of  Georgia:  and  it  naturally, 
as  well  as  tacitly,  belongs  to  the  legislature. 

By  the  Court:  Let  the  judgment  be  afiinijed^ith  costs. 

Williamson  j  Plaintiff  in  Error,  versus  Kincoid, 

ERROR  from  the  Circuit  Court  of  Georgia*  It  appeared  from 
the  record,  that  ^^  Marian  Kr  caid  of  Great  Britain^  widow, 
"  demanded  against  John  G.  Wiluamson  the  one  third  of  300 
^^  acres  of  land,  &c.  in  Chatham  county,  as  dpwer.  That  the 
*'  ttn^nt  pleaded^  1st;  The  act  of  Georgia  (passed  the  1st  of  March 
*'  17/8)  attainting  G.  Kzncaid  (the  demandant's  late  husband) 
"  forfeiting  his  estate,  and  vesting  it  in  Geor^ia^  without  office. 
"  2d.  The  act  of  the  4di  of  May  1782,  banishmg  G.  Kincaidy  and 
^^  confiscating  his  estate.  3d.  The  appropriation  and  sale  of  the 
*'  lands  in  question  by  virtue  of  the  said  attainder  and  confisca- 
"  tion,  before  tlie  Sd  of  September  1783  fthe  date  of  the  dc  'nitive 
*'  treaty  of  peace)  and  betore  G.  Kincaid^s  death*  4th.  The  alien* 
*'  age  of  the  demandant  (who  was  resident  abroad  on  the  4th  of 
"  J^h  1<^^^  ^"^^  ^v^r  since^  and  therefore  incapable  of  holding 
^^  mnds  in  Georgia.  That  the  demandant  repUed^  that  she  and 
^^  her  husband  were  inhabitants  of  Georgia^  on  the  19th  of  April 
*'  1775,  then  under  the  dominion  of  Great  Britain;  that  her 
**  husband  continued  a  subject  of  Great  Britain  and  never  owed 
"allegiance  to  Georgia^  nor  was  ever  convicted  by  any  lawful 
^^  authority  of  any  crimes  against  the  state*  That  the  tenant 
^^  demurred  to  the  replication,  the  demandant  joined  in  demur* 
*'  rer,  ^nd  judgment  was  pronounced  by  the  Circuit  Court  (cpm- 
*«  posed  of  Washington,  Justice^  and  Clay,  District  Judge) 
"  for  the  demandtot."  On  this  judgment  the  writ  of  error  was 
brought,  and  the  following  errors  assigned* 

1.  The  general  errors. 

2.  The  attainder  of  G.  Kincaid  and  the  forfeiture  and  sale  of 
his  estate;  so  no  right  to  dower  accrued;  and  no  land  out'*of 
which  it  could  be  enjoyed. 

3.  The  alienage,  of  the  widow  on  the  4th  *of  July  1776  *and 
ever  since,-  by  which  she  was  incapable  to  take  and  hold  real 
estate  in  Georgia. 

The  principal  question  (whether  an  alien,  British  subject,  was 
entitled,  under  the  treaty  of  peace,  to  claim  and  hold  lands  in 

dower) 
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dower)  was  not  discussed,  as  the  judgment  was  reversed,  for    1800. 
want  of  a  sufficient  descrijbtion  of  the  parties  to  the  suit,  on  the  d-r*./ 
authority  of  Bingham  v.  Cabot^  3  DalL  382.  and  Turner  v.  The 
Bank  of  North^Ametica.  Jjit.  But  an  important  point  of  practice 
was  previously  settled,  relative  to  the  mode  of  ascertaining  the 
value  of  the  matter  in  dispute,  in  actions  like  the  present. 

lor  the  plahtiff  in  error ^  it  was  admitted,  in  answer  to  an  ob- 
jection, that  the  value  of  the  matter  in  dispute  did  not  appear 
upon  the  record;  but  it  was  urged,  that,  from  the  nature  of  the 
subject,  the  demand  of  the  plaintiff  could  not  ascertain  it;,  nor 
from  the  nature  of  the  suit  (like  a  case  of  ejectment,  where 
damages  are  only  given  for  the  ouster')  could  it  be  fixed  by  the 
finding  of  a  jury,  on  the  judgment  of  the  Court.  3  BL  Com.  35, 6. 
As,  therefore,  there  was  no  act  of  coi^gress,  nor  any  rule  of  the 
Court,  prescribing  a  mode  to  ascertain*,  in  such  cases,  the  value 
in  dispbte,  that  the  party  may  have  the  benefit  of  a  writ  of 
error,  it  was  proposed  to  continue  the  cause,  to  afford  an  oppor* 
tunity  to  satisfy  the  Court,  by  affidavits  of  the  actual  value  of 
the  property. 

By  the  Court  :  Be  it  so.  Let  the  value  of  the  matter  in  dispute 
be  ascertained  by  affidavits,  to  be  taken  on  ten  days  notice  to  the 
demandant,  or  her  counsel  in  Georgia.  But,  consequently,  the 
writ  of  error  is  not  to  be  a  supersedeas.  '' 

IngersoU  and  Dallas,  for  the  plaintiff  in  error/ 
E.  Tilghmany  for  the  defendant  in  error. 

Blair  et  al.  Plainti&  in  Error,  ^oersus  Miller  et  d. 

WRIT  of  error  from  the  Circuit  Court  of  Tirginia.  The 
judgment  was  rendered  in  the  Circuit  Court  on  the  28th 
of  May  1799,  and  a  writ  of  error  issued  returnable  to  August 
term  1799;  but  the  record  was  not  transmitted,  nor  the  writ  re* 
turned  into  the  office  of  the  clerk  of  tfa^upreme  Court,  till  the 
4th  of  February  1800.  Sxvift  objected  to  the  acceptance  and  re- 
turn of  the  record  and  writ;  And, 

By  the  Court:  The  writ  has  become,  a  nullitjr,  because  it 
Was  not  returned  at  theiproper  term.  It  cannot,  ot  course,  be  a 
legal  instrument,  to  bring  the  record  of  the  Circuit  Court  before 
us  for  revision.  (1) 

(1)  See  post  22.  Counc  ▼.  Stead  et  a!. 

Rutherford 
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1800. 
c-v^^    Rutherford  et  al.  Flaintifi  in  £rror,  versus  Fisher  et  al. 

\tVi         17  RROR  from  4c  Circuit  Court  of  New^Jer9eu^  sitting  m 
147  341  Fi  Equity*  It  appeared^  that  the  defendants  in  the  Cinmit  Court 

had  pl^uled  the  statute-  of  limitadons  to  the  bill  of  ihe  complain- 
ants; and  diat  the  plea  was  over-ruled,  and  the  defendants  or- 
dered to  answer  the  InlL  On  diis  decree  the  present  writ  of  er- 
ror was  sued  out,  and  Stockton  (of  i^ew^yersey)  moved  to  quash 
the  writ,  because  it  was  not  ajSnal  decree^  upon  which  alone  a 
writ  of  error  would  lie,  1  vol.  61,  62.  «.  22.  E*  Ttlghmqn^  for 
the  phuntiiT  in  error,  acknowledged  the  force  of  the  words  ^  final 
judgment,''  in  the  act  of  congress;  and  submitted  the  case  with- 
out argument. 

Chase,  Justice.  In  England  a  writ  of  error  may  be  brought 
upon  an  interlocutory  decree  or  order;  and  until  a  decisicm  is  ob- 
tained upon  the  writ,  the  proceedings  in  the  Court  below  are 
stayed.  But  here  the  words  of  the  act,  which  allow  a  wrU  of 
error,  allow  it  only  in  the  case  of  a  final  judgment. 

By  the  Court:  The  writ  must  be  quashed  with  costs. 

Blaine  n)ersm  Ship  Charles  Carter  et  ah 

THIS  was  an  appeal  from  the  Circuit  Court  of  Virginia;  and 
the  preliminary  question  discussed  was,  wliether  such  a 
process  could  be  sustained?  After  argument. 

The  Court  decided,  that  the  removal  of  suits,  from  the  Circuit 
Court  into  the  Supreme  Court,  must  be  by  writ  of  error  in  everj'^ 
cs^e,  whatever  may  be  the  original  nature  pf  the  suits. 

Course  et  al.  "oersits  Stead  et  l/x.  et  al. 

ERROR  from  the  Circuit  Court  of  the  Georgia  district,  sit- 
ting in  Equity.  On  the  record  it  appeared,  that  upon  the 
5th  of  May  1795,  an  order  had  been  made,  in  the  case  oi  Stead 
et  aL  executors  of  Steady  v.  Telfair  et  ai.  the  legal  representatives 
of  Rae  and  Somerville  (1)  ^^  that  S634/.  14^.  7d.  sterling,  with  in- 
"  terest  at  5  per  cent,  from  the  1st  of  January  1774^  to  the  5th 
"  of  May  1795,  deducting  interest  from  the  19th  of  April  1775, 
*'  till  the  3d  of  September  1763,  be  paid  to  the  complainants 
^^  in  that  suit,  with  5  per  cent,  on  the  an^ount  of  principal  and  in- 

(1)  The  order  was  made  when  Blair,  yustice,  presided.  The  deduction  of 
interest. during  the  war,  (this  being  a  BritUh debt)  has  not  received  the  sanc- 
tion of  all  the  federal  Judges.  See  2  Dail.  Rep.  104.  in  note. 

terest) 
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^^  terest,  for  making  the  remittance  to  Great  Britain.   That  the    1800. 

^(  partnership  property  of  Hae  and  Somerville  admitted  by  the  de-  «-i*v^»^ 

«  fendants  to  be  in  their  hands,  be  first  applied  to  the  payment  of 

*^  the  complainants.    That  the  lands  belonging  to  J*  Rae  or  J. 

"  SomerviUe^  deceased,  referred  to  in  the  answers  of  the  several 

^^  defendants,  and  the  tide  deeds  of  which  they  admitted  to  be  in 

^^  their  possession,  be  sold  by  the  marshal,  and  the  proceeds  be 

^^  applied  to  satisfy  the  decree;  the  deeds  to  be  deposited  with 

"  the  clerk  in  three  months." 

On  the  15th  of  November  1796,  a  second  order  was  made  by 
consent  (Paterson,  Justicey  presiding)  upon  the  report  of  the 
clerk,  that,  on  the  4th  of  January  1796>,  there  remained  due  to 
die  complainants  11^196^  dollars,  ^^  that  the  partnership  pro* 
*'  perty  of  Rae  and  Somervilky  in  the  hands  of  Telfair  be  sold,  and 
*'  the  bonds,  &c.  delivered  over  under  a  general  assignment.  That 
"  if  these  assets  are  not  sufficient  to  pay  the  debt,  die  remainder 
"  of  Somervtiie^s  property  be  sold ;  and,  after  paying  a  prior 
^^  judgment,  shall  be  applied  to  the  debt  of  the  complainants. 
"  That  a  bond  admitted  by  W.  Stephens^  one  of  the  defendants, 
**  to  be  in  his  hands,  given  by  JR.  Whitfeld  &  Co.  to  J.  Rae^ 
*'  senior,  be  delivered  to  the  complainants.  That  certain  negroes^ 
**  in  the  custody  of  S.  and  R.  Hammond^  and  J.  Habersham  be 
"  sold,  and  applied  to  the  payment  of  the  complainants^  debt." 

On  the  2d  of  May  1797,  Elizabeth  Course^  executrix  of  Daniel 
Course^  was  made  a  defendant^  upon  motion  of  the  solicitor  for 
the  complainants;  and  on  the  2d  of  April  1798  the  supplemental 
bill  was  filed,  which  gave  rise  to  the  present  writ  of  error,  and 
on  \fhich  a  subpoena  issued  only  against  Elizabeth  Course.  This 
bill  set  forth  the  original  bill  of  Stead  et  aL  v/ Telfair  et  aL;  the 
orders  and  decrees,  above  stated;  and  the  out  standing  balance 
on  the  4th  of  April  1798,  amounting  to  8,479^  dollars.  It  then 
alleged  ^^  that  J.  Rae^  senior,  was  seised,  in  his  lifetime,  of  a 
*'  tract  of  450  acres  of  land,  which  was  subject  to  the  decree  in. 
"  favour  of  the  complainants;  and  that  Elizabeth  Course  heXd  the 
^^  said  tract  of  land  unjustly,  and  without  tide.  And  it  concluded 
"  with  praying  a  discovery  of  the  tide,  and  surrender  of  the  pre- 
^  mises  in  satisfaction  of  the  decree ;  and  that  die  other  defen- 
^^  dants  n>ay  disclose  assets,  &c." 

On  the  3d  of  April  1799,  Elizabeth  Course  filed  an  answer  to 
the  supplemental  bill,  in  which  she  set  forth,  ^^  that  she  found 
"  among  her  late  husband's  papers,  a  deed  of  the  5th  oiMay  1792, 
"  executed  by  F*  Courvoise,  tax  collector  of  Chatham  county  to 
^^  him,  as  purchaser  at  public  auction,  of  the  said  tract  of  land,  for 
^^  128/.  19^.  4d.  for  which  a  receipt  was  indorsed,  and  the  deed 
**  recorded  on  the  24th  of  October  1792.  That  in  virtue  of  the 
"  deed,  possession  was  taken  of  the  premises.  That  she  believed 
'^  the  land  came  to  jf.  Rae^  by  devise,  or  descent,  from  his  father, 
**  was  sold  for  non-payment  of  taxes,  and  was  purchased,  bond 

fidt 
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1800.  ^^fide^  by  her  late  husband,  whose  title,  in  fee,  is  wanted  by 
^■■v^  ^^  the  tax  laws  of  the  state ;  and  as  such  is  claimed  by  the  defend«^ 
*'  ant  for  herself  and  children." 

The  cause  was  heard,  upon  the  former  decree  of  1796,  the  sup- 
'  plemental  bill  and  answer,  before  Ellsworth,  Chief  Justict^  m 
Maij  term  1799,  when. the  Court  decreed,  "  that  the  pretended 
<^  conveyance  be  set  aside,  and  held  as  void;  and  the  land  sold 
**  to  satisfy  the.  debt  of  the  complainants.  Also,  that  certain  ue- 
*'^  groes  in  the  possession  of  WiUiam  Stephens  and  Joseph  Haber* 
"  sham^  executors  of  Samuel  Elbert^  be  sold  and  appued  to  the 
"  same  object,  &c.'' 

The  errors  assigned  upon  the  record  (which  consisted  of  a 
recital  of  the  two  orders  of  Court,  the  supplemental  bill  and  the 
proceedings  on  it,  but  not  the  original  bill)  were,  in  sub^ance,  the 
following: 

1.  It  does  not  appear,  that  the  partnership  property  was  first 
applied  to  the  payment  of  the  claimants'  debt,  conformably  to  the 
decree  of  the  25th  of  May  1795:  and,  if  so  applied,  it  might  have 
been  sufficient. 

2.  The  decree  orders  certain  negroes  in  the  possession  of 
Habersham  and  Stephens^  executors  of  Elbert^  to  be  sold,  where- 
as it  was  denied,  that  the  negroes  were  in  their  hands,  but  it 
was  admitted,  that  they  were  in  the  possession  of  the  minor  chil- 
dren  -^f  the  said  Elbert:  and  proof  to  the  contrary  was  not  made, 
nor  were  the  children  parties  to  the  suit. 

3.  The  negroes,  presumed  to  be  assets  of  y.  Sete^  are  ordered 
•    to  be  Sold,  exclusively  of  property  in  the  hands  of  the  other  de- 
fendants, without  equality,  or  apportionment. 

4.  The  facts  stated  in  the  answer  are  to  be  taken  as  true,  since 
the  coQiplabants  did  not  reply;  and  thence  it  appears,  that  the 
purchase  of  the  land  was  bond  fide^  for  a  valuable  consideration, 
vmder  the  sanction  of  a  public  officer,  whose  acts  were  annulled 
by  the  decree,  without  any  evidence  of  fraud,  or  imposition.*" 

5.  The  exhibits  referred  to  in  die  supplemental  bill  (to  wit  the 
two  orders  of  Court  above-mentioned)  were  not  filed  with  the  bill, 
and  were  inadmissible  as  evidence. 

6.  That  all  the  heirs,  as  well  as  the  widow  of  Daniel  Course 
should  have  been  made  parties,  particularly  die  minors,  who  are 
under  the  peculiar  protectiox\  of  a  Court  of  equity. 

7.  Real  and  personal  estate  are  on  the  same  footing,  by  the  law 
of  Georg'a,  equally  under  the  management  of  executors,  or  admi- 
nistrators. And  as  there  are  other  creditors  to  be  affected  by  the 
decree,  the  legal  representatives  oi DanielCourse  should  have  been 
parties  to  the  suit. 

8.  The  facts,  on  ivhicii  the  decree  was  founded,  do  not  appear 
on  the  record. 

9.  The  Court  had  not  power,  under  the  circumstanceB  of  the 
case,  to  order  the  sale  of  real  estate. 

Though 
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Though  this  view  of  the  record  is  ^ven,  for  the  sake  of  the    1800. 
points  discussed  and  decided  in  the  Circuit  Court,  the  merits,  ^^y-^ 
on  the  errors  assigned,  were  not  discussed  or  decided  in  this 
Court;  but  the.  foUowing  points  occurred* 

I.  IngersoU^  for  the  defendants  in  error,  objected,  that  the  writ 
of  error  was  not  tested  as  of  the  last  day  of  the  l^st  term  of  the 
Supreme  Court;  nor,  indeed^  of  that  term  at  ail;  for,  the  Court 
had  risen  before  the  day  of  its  teste. 

Dallas  observed,  in  answer,  diat  there  was  no  rule,  either  legisla- 
tive, or  judicial,  prescribing  the  date  of  the  teste  of  a  writ  of  error; 
that  in  Georgia  it  might  not  be  practicable,  in  many  cases,  to  know 
the  last  day  of  the  term  of  the  Supreme  Court,  whose  session  was 
not  limited;  that  if  die  writ  is  issued,  in  fact,  after  the  preceding 
term,  and  returned,  sedente  curioy  to  the  present  term,  it  is  regular; 
and  that  it  is  not  like  the  case  of  a  term  intervening,  between  the 
teste  of  a  writ  of  error j  and  the  delivery  of  thie  record  to  the  clerk 
of  the  Court.  (2) 

By  the  Court:  The  objection  is  not  sufficient  to  quash  the 
writ  of  error.  The  teste  may  be  amended  by  our  own  record  of 
the  duration  of  the  Jast  term;  and  it  is,  of  course,  amendable. 

II.  IngeraoU  objected,  that  the  writ  of  error  was  not  directed 
to  any  Cutruit  Coyrt;  for,  its  address  was  '^  To  the  Judges  of  the 
Circuit  Court,  holden  in  and  for  the  district  aforesaid^  whereas 
no  district  was  previously  named* 

Dallas^  in  reply,  observed,  that  the  district  of  Georgia^  was 
indorsed  on  the  writ,  that  the  attestation  of  the  record  was  yi 
Georgia,  and  that  the  record  returned  was  from  the  Circuit 
Court  of  the  Georgia  district. 

By  the  Court:  The  omission  is  merely  clerical.  We  wish, 
indeed,  that  more  attention  were  paid  to  the  transcribing  of 
records;  but  there  is  enough,  in  the  present  case,  to  amend  byi 
and,  therefore,  let  the  omission  be  supplied. 

III.  /n^^r^o/f  objected,  diatthe  value  of  the  matter  in  dispute 
does  not  appear  upon  the  record,  to  be  sufficient  to  sustain  a 
writ  of  error.  The  land,  which  is  the  immediate  subject  of  the 
supplemental  bill,  was  sold  for  128/.  19^.4^.  and  that  is  the  only 
criterion  of  its  value  exhibited  to  the  Court. 

Dallas*  The  value  of  the  property  in  dispute,  must  be  its 
actual  value,  for  the  purposes  of  jurisdiction.  The  price  at  a 
forced  sale,  for  taxes,  many  years  ago,  cannot  rationally  be  taken 
for  the  actual  value  of  the  land,  with  its  meliorations.  The 
Court  will,  dierefore,  permit  the  plaintiff  in  error  to  ascertain 
the  fact  by  affidavits,  on  notice  to  the  opposite  paity.  It  was  so 
done  in  WilUanison  v^Kincaid, 

(2)  See  ante,  Blair  et  al-  V.  Miller  r.t  al 

Vol.  IV.  E  By 
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1800.       By  th^  Court:  Let  the  rule  be  entered  on  the  same  terms,  as 
V  >^'.^i>  in  the  case  of  Williamson  v.  Kincaid. 

These  preliminary  objections  to  the  writ  being  obviated,  and  the 
'  depositions  being  returned,  to  prove  the  value  of  the  land  (which 
was  sufficient  to  sustain  the  writ  of  error),  Dallas  argued  for  a 
reversal  of  the  decree  of  the  Circuit  Court  on  two  grounds:  (3) 
Ist.  On  the  merits ;  and,  2d.  On  the  want  of  a  description  of  me 
parties,  so  as  to  give  a  federal  jurisdicuon. 

1st.  On  the  merits.  The  hearing  on  the  bill  and  answer,  ope- 
rates as  a  tacit  admission  of  the  facts  stated  in  the  answer;  which 
is  not  contradicted  in  any  respect;  and  which  establishes 
Darnel  Coursers  purchase  of  the  land  in  question,  as  a  fair  and 
valid  transaction.  Hind.  Pr.  Ch.  416,  7.  289.  441.  The  widow 
Course  was  not  a  party  to  the  original  bill;  and  cannot, therefore, 
be  bound  by  the  decree  in  that  case.  The'  defendants  to  the  origi- 
ntX  bill  are  npt  parties  to  the  supplemental  bill ;  for,  process  is 
only  prayed  and  issued  against  the  widow.  Yet,  the  decrees  in 
the  original  suit  are.  referred  to  as  exhibits,  tiough  not  filed, 
in  the  supplemental  suit;  and  in  the  supplemental  suit  a  decree 
is  pronounced' against  die  defendants  in  the  original  suit  as  well 
as  against  the  widow,  who  is  the  sole  defendant.  Besides,  the 
question  is  emphatically  a  question  of  assets  to  pay  a  debt,  for 
;  which  partnership  property  was  first  responsible;  and  the  personal 
estates  ot  the  debtors  before  their  real  estates.  Yet,  no  account 
is  given  of  the  partnership  fund;  and  neither  the  minor  heirs. 
Dot*  omcr  legal  representatives  of  Daniel  Course^  are  made  parties 
to  the  suit,  though  theii»  interest  is  expressly  stated  in  the  answer. 
Hind.  Pr.  Clu  2.  8.  10.  420.  283,  4.     Mitf.  39.  145. 

,  •  2d.  On  the  want  of  description.  Thd.  only  descriptive  addition, 
to  the  name  of  Elizabeth  Course^  throughout  the  record,  is  that 
shie  is  the  "widow  oi Darnel  Course^  deceased;"  not  stating  that 
cither  he,  or  she,  was  a  citizen  of  the  state  of  Georgia.  3  Dall. 
382.  Bingham  v.  Cabot.  4  Doll.  Mossman  v.  Higginson.  Turner 
V.  The  Bank  of  North  America.  Turner  v.  EnriUe.  It  would  be 
extravagant  to  infer  citiaenship  from  mere  residence,  nor  can  it 
be  successfully  urged,  that  because  the  parties  to  the  original 
bill  (which,  by  the  by,  is  not  attached  to  the  writ  of  error)  were 
wdl  described,  this  Court  has  jurisdiction  on  the  supplemental 
bill,  against  a  new  party,  not  described,  not  pledged  by  any  joint 
contract,  and  not  connected  in  privity,  or  interest,  with  uie  de- 
fendants to  the  original  bilL  Mitf.  31« 

Ingersollj  for  the  defendant  in  error,  answered :  Isf.  On  the  me- 
rits.ihe  decree  of  the  Circuit  Court  was  not  pronounced  simply 

(3)  The  case  was  argned,  on  these  grounds,  at  Wathingtonf  after  the  rc- 
nvoval  of  the  seat  of  govefnmeiit ;  but,  with  this  intixnation,  it  is  though  most 
convenient  to  contuiue  the  report  flhder  Uie  tenn/in  which  it  commenced. 

on 
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on  the  supplemefhtal  bill  and  answer;  but  on  the  decrees  in  the  1800. 
original  suit,  which  liquidated  and  fiyi^d  the  quantum  of  the  v,i-^-*i^ 
debt;  the  conveyance  to  Daniel  Course;  and  the  tax  laws  of  the 
state  of  Georgia*  The  conveyance  was  charged  to  be  a  fraudu* 
knt,  pretended,  deed,  which  was  a  matter  of  fact;  3  DalL  321. 
and  it  was  ascertained  (not  merely  by  the  inadequate  considera- 
tion, but)  by  reference  to  the  tax  laws,  which  ^did  not  authorise 
the  sale  at  the  time,  when  it  took  place,  nor,  at  any  time,  if 
there  were  personal  assets;  and,  consequently,  the  Court  was 
bound  to  regard  it  as  a  nullity.  (4)  The  objection,  on  the  score  of 
parties,  cannot  prevail,  against  the  decree,  that  viitually  finds  the 
conveyance  to  be  fraudulent;  and,  therefore,  that  no  one  claim* 
ing  under  it  could  derive  a  title,  or  interest,  in  the  land.  Besides, 
the  widow  Course  is  the  tenant  in  possession  of  the  premises,  and 
the  natural  object  of  the  supplemental  bill;  she  must  be  presum- 
ed to  ha:ve  given  notice  to  sdl  proper  persons;  and,  after  all,  if 
die  objection  has  weight,  it  is  sufficient  to  answer,  that  no  one 
will  be  bound  by  the  decree,  to  whom,  on  principles  of  law  and 
equity,  it  does  not  extend. 

2d.  On  the  xuant  of  description*  It  is  not  necessary  to  describe 
the  parties  in  the  supplemental  suit,  which  is  merely  an  incident 
of  the  original  bill,  and  must  be  brought  in  the  same  Court.  The 
citizenship,  however,  of  the  plaintiff  in  error,  does  sufficiently 
appear,  by  reasonable  presumption  and  necessary  implicadon. 
It  has  never  been  decided,  that  the  very  term  citizens  and  aliens^ 
must  be  used  in  the  d  scripdon;  but,  if  the  description  fuirly 
imports,  that  one  party  to  the  suit  is  an  alien,  and  the  other 
party  a  citizen;  or  that  the  paities  are  citizens  of  different  states; 
the  Court  will  assert  its  jurisdiction.  Then,  die  purchase  and 
possession  of  real  estate  amiounce  the  character  of  citizen;  since 
aliens  cannot  purchase  and  hold  real  estate  in  Georgia  i  and  the 
long  residence  of  Daniel  Course,  the  purchaser,  aiid  his  family, 
in  the  state,  is  a  circumstance  strongly  corroborative.  If  the 
widow  is  sufficiendy  described,  to  show  that  she  was  a  citizen 
of  Georgia;  diere  can  be  no  doubt  that  the  complainants  ai'e 
sufficiendy  described  as  aliens. 

By  the  Court:  Having  examined  the  record  in  the  case  of 
Bingham  y^  Cabot,  we  are  satisfied,  that  the  decision  there,  must 
govern  upon  the  present  occasion.  It  is,  therefore,  unnecessary 
to  form,  or  to  deliver  any  opinion  upon  the  merits  of  the  cause. 
Let  the  decree  of  the  Circuit  Court  be  reversed. 

(4)  When  Ingertoll  was  about  to  read  the  statutes  of  Georgia,  Datlat  observ- 
ed that  they  were  not  recited  on  the  record;  and  that  it  mif^iit  be  a  question, 
wheuier  their  existence  ought  not  to  have  been  established,  as  a  fact, 
in  the  Court  below.  3ut  the  Court  said  thcra  could  be  no  g^und  to  refuse 
thd  reading  of  a  law  of  any  of  the  states.  It  appeared,  liowcvcr,  that,  on  tlie 
point  of  time,  Ingersoll  referred  to  the  statute  for  the  tax  of  a  dilferent  year, 
mm  that  in  which  the  sale  was  made. 
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Friestman,  Plaintiff  in  Error,  ^^ersus  The  United  States. 

IN  error  from  the  Circuit  Court,  for  the  Pennsyhania  district* , 
An  information  was  filed  in  the  District  Court  in  the  follow- 
ing terms: 

"  Be  it  remembered^  fliat  on  this  16th  day  of  yanuary^  t>nc 
^<  thousand  seven  hundred  and  ninety-eight,  into  the  District 
**  Court  of  the  United  States  for  the.  Pennsylvania  district,  in 
**  his  proper  person  comes  William  Rawle  attorney  for  the  said 
"  United  States  for  the  district  aforesaid,  who  for  the  said 
^  United  States,  in*  this  behalf  prosecutes  and  for  the  said  United 
^^  States  gnxs  die  court  here  to  understand  and  be  informed  that 
^^  betw'een  the  first  day  of  November  last  past  and  the  exhibition 
«'  of  this  bill  two  hundred  and  three  silver  watches,  three  gold 
*^  watches,  two  enamelled  watches,  two  metal  watches,  two  hunt- 
^^  ing  watches,  and  seven  pinchbeck  watches,  beine  articles  of 
^^  foreign  manufacture  and  liable  to  the  payment  of  duties  im- 
"  posed  by  the  laws  of  the  United  S*ates  and  being  together  of 
<^  the  value  of  eight  hundred  dollars  and  more  were  transported 
**  from  the  state  of  Maryland  across  the  state  of  Delaware^  to 
"  the  district  of  Pennsylvania  without  a  permit  from  the  collec- 
^^  tor  of  any  district  in  the  said  state  of  Marylandy  for  that  pur- 
^^  pose  first  had  and  obtained* 

"  And  the  attorney  aforesaid  prosecuting  as  aforesaid  further 
"  gives  the. Court  to  understand  and  be  informed  that  the 'said 
'*  goods  wares  and  merchandizes  so  as  aforesaid  transported  to 

the 


Cases  Ruled  and  Adjudged  in  tbe  Supreme  Court,  &c.  529 

<<  the  district  of  Pmnsyhania  were  not  witfaia  twen^-four  houn    1800. 
^  after  the  arrival  thereof  in  the  sail!  cUstrict  of  Pentuyhcmia 
*^  reported  to  the  collector  of  the  said  district  of  Pennsyhania 
^  by  the  owner  or  consignee  thereof  or  by  any  other  person 
•*  whatever. 

^  Whereby  and  by  force  of  the  acts  of  the  congress  of  the  said 
^  United  States  the  said  203  silver  watches,  3  gold  watches,  2 
^^  enamelled  watches,  2  metal  watches,  2  hunting  watches,  and  7 
^  pinchbeck  watches,  have  become  forfeited  to  the  said  United 
^  States  said  for, the  causes  aforesaid  have  been  seized  hy  Sharp 
^  Dehny,  esqmre,  collector  of  the  said  district  of  Pennsyhania^ 
^  and  arevnowinthe  custody  of  the  marshal,  &c.  Wherefore  the 
^  ssdd  attorney  prosecuting  as  aforesaid  prays  the  advice  of  the 
^^  Court  upon  the  premises,  and  due  process,  &c.  &c*" 

This  information  was  founded  on  the  act  of  congress,  entitled 
<f  An  act  for  enrolliug  and  licensing  ships,  or  vessels,  to  be  em- 
^  ployed  in  the  coastmg  trade  and  fisheries,  and  for  regulating 
^  the  same;"  2  voL  168.  and,  particularly,  upon  the  19th  section 
of  the  act,  which  is  in  these  words: 

"  Sec.  19.  And  be  it  further  enacted^  That  it  shall  and  may 
^  be  lawful  for  the  collector  of  the  district  of  Pennsyhania^  to 
^  grant  permits  for  the  transportation  of  goods,  wares  or  mer- 
^  chandize  of  foreign  growth  or  manufacture,  across  the  state  of 
"  New^jfersey^  to  the  district  of  New-T^ork^  or  across  the  state  of 
"  Delaware^  to  any  district  in  the  state  of  Maryland  or  Virginia  i 
•*  and  for  the  collector  of  the  district  of  New-Tork^  to  grant  like 
**  permits  for  the  transportation  across  the  state  of  New^Jersey; 
"  and  for  the  collector  of  any  district  of  Maryland  or  Virginia^  to 
**  grant  like  permits  for  the  transportation  across  the  state  of  2)<r/a- 
**  ware^  to  the  district  o£ Pennsyhania:  Provided^  Thstt  every  6uch 
"  permit  shall  express  the  name  of  the  owner,  or  person  sending 
"  such  goods,  and  of  die  person  or  persons,  to  whom  such  goods 
^  shall  be  consigned,  with  die  marks,  numbers  and  description  of  the 
-^^  packages,  whedier  bale,  box,  chest,  or  otherwise,  and  the  kind 
*^  of  goods  contained  therein,  and  the  date,  when  granted;  and 
*^  the  owner  or  person  sending'Such  goods,  shall  swear  or  affirm, 
*^  that  they  were  legally  imported,  and  the  duties  thereupon  paid 
"  or  secured:  And  provided  alsoy  That  the  owner  or  consignee  of 
^^  all  such  goods,  wares  and  merchandize,  shall,-  within  twenty- 
**  four  hours  after  the  arrival  thereof,  at  the  place  to  which  they 
**  were  permitted  to  be  transported,  report  the  same^  to  the  col- 
"  lector  of  the  district  where  they  shall  so  arrive,  and  shall  deli- 
^  ver  up  the  permit  accompanying  the  same,  and  if  the  owner  or 
«  consignee  aforesaid,  shall  neglect  or  refuse  to  make  due  entiy 
"  of  suoi  goods  within  the  time,  and  in  the  manner,  herein  di- 
^  rected,  sdl  such  goods,  wares  and  merchandize  shall  l)e  subject 
"  to  forfeiture;  and  if  the  permit  granted  shall  not  be  given  up, 
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1800.  ^^  within  the  time  limited  for  making  the  said  report,  the  person 
^>— v-^  **  or  persons  to  whom  it  was  granted,  neglecting  or  refusine  to 
"  deliver  it  ud,  shall  forfeit  fifty  dollars  for  every  twenty-four 
"  hours  it  shall  be  withheld  afterwards:  Provided^  That  where 
^^  the  goods,  wares  and  merchandize,  to  be  transported  in  manner 
-^^  aforesaid,  shall  be  of  less  value  than  eight  hundred  dollars,  the 
«  said  oath  and  permit  shall  not  be  deemed  necessary,  nor  shall 
**  the  owner  or  consignee  be  obliged  to  make  report  to  die  col- 
^*  lector  of  the  district  where  the  said  goods,  wares  and  merchan* 
**  dize  shall  arrive." 

.  William  Priestman^  the  plaintiiF  in  error,  filed  a  clsum  for  the 
watches,  setting  forth  ^^  that  he  had  paid  the  duties  upon  them, 
and  that  he  did  not  transport  them  iram  the  district  of  Maryland^ 
across  the  stsUe  of  Delaware^  into  the  district  of  PermayhaniaJ* 
The  attorney  of  the  district  having  filed  a  general  replication  to 
the  claim,  a  case  was  made  for  the  opinion  of  the  Court,  in  which 
the  material  facts  were  stated,  as  follows: 

^  That  the  watches  in  question  were  of  the  value  of  d,$99^ 
^  dollars.  That  they  were  imported  into  the  district  of  Maryland^ 
^^  and  tile  duties  thereon  paid,  or  secured,  according  to  law.  That 
**  they  were  afterwards  carried  by  the  claimant,  or  his  agent, 
•*  from  tiie  district  of  Maryland^  across  the  state  of  Delaware^ 
"  to  the  state  of  Pennsyhaniay  to  wit,  to  the  city  of  Philadelphia^ 
^^  without  any  licence,  or  permit,  so  to  do,  first  had  and^  obtained 
^^  from  the  collector  of  tiie  port  of  Baltimore;  and  that  no  notice 
^^  Wias  given  to  the  collector  of  the  port  of  Philadelphia*  That  the 
^^  watches  were  publicly  offered  for  sale,  next  door  to  the  custom- 
^  house,  in  the  city  of  Philadelphia  with  a  number  of  other  arti- 
**  cles ;  and  were  sSterwards  seized  as  forfeited.  That  the  watches 
"  did  not  belong  to  the  master,  owner,  or  any  mariner  of  the  ship, 
"  or  vessel,  in  which  they  were  imported  from  beyond  sea  into 
•*  Baltimore;  nor  was  the  claimant  captain,  owner,  or  mariner,  of 
"  the  packet-boat,  in  which  they  were  brou^t  from  Baltimore  to 
*'  French^torvriy  or  from  Newcastle  to  Philadelphia*^ 

The  case  was  argued  betbre  the  District  Judge,  in  December 
1798,  and  a  decree  of  condemnation  pronounced;  which  was 
affirmed  upon  a  writ  of  error  to  the  Circuit  Court,  in  April  term 
1 800 ;  (1)  and,  thereupon,  the  cause  was  removed  into  this  Court ; 

and 

(1)  The  Circuit  Court  was  composed  of  Chase,  JuMtiee,  and  Petb&s» 
Diwtrict  yudge.  The  presiding  Judge,  in  delivering  the  opinion  of  the  Court* 
made  the  following  observations : 

Chase,  ^wtice.  By  the  rules,  which  are  laid  down  in  England  for  the  con- 
struction  oi  statutes,  and  the  latitude  which  has  been  indulged  in  their  appli- 
cation, the  BritiihlMA^s  have  assumed  a  legislative  power;  and  on  the  pre- 
tence of  judicial  exposition,  have,  in  fact,  made  a  great  portion' of  the  statute 
law  of  the  kingdom.  Of  those  rules  of  construction,  none  can  be  more  dange- 
rous, than  that>  which  distinguishing  between  the  intent,  and  the  words,  of 
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and  argued,  upon  the  same  facts,  by  the  district  attorney,  {Rcnviei    1800. 
in  the  absence  of  i>e,  attorney-general)  for  the  United  States^  *— y— » 
assisted  by  W*  Sergeant^  for  the  informer;  and  by  Ingersoll  and 
S.  Levi/ J  tor  the  plaintiff  in  error. 

For  the  plaintiff  in  error.  This  is  a  penal  act,  and  must,  on 
general  pnnciples,  be  construed  strictly.  1  Blaci.  Com.  88.  92. 
Plowd.  109.  3  Co.  7.  Plowd.  IZ.'b.  19  Vin.  Ahr.  523,  4. 
8  Mod.  7.  65.  10  Co.  7ti.  Cowp.  355.  660.  In  the  particular 
case,  before  the  Court,  the  facts  call  for  the  most  libe;4l  exposi- 
tion in  favour  of  the  claimant;  since,  there  is  not.  the  slightest 
ground  to  impute  a  fraudulent  intention  to  him;  nor  could  there 
be  the  smallest  loss  of  revenue  to  the  public.  Taking,  then,  the 
33d  section  of  the  same  act  of  congress  into  view,  to  form  a  just 
conclusion  from  the  whole,  the  watches  in  question  are  exempted 
from  any  forfeiture,  because  thej^  did  not  belong  to  the  master, 
owner,  or  mariners,  of  the  vessel,  in  which  they  were  imported, 
and  because  the  duties  upon  them  had  been  previously  paid,  or 
secured.  (2)  It  must,  indeed,  be  admitted,  that  there  is  an  appa- 
rent contradiction  between  the  19th  section,  which  imposes  the 
forfeiture,  if  the  owner^  or  consignee  of  the  goods,  neglects  to 
perform  the  duties  prescribed;  and  the,  33d  section,  which  ex- 
empts the  goods  from  forfeiture,  if  they  belong  to  any  person,. 
other  than  the  owner,  master,  or  mariners,  of  the  vessel:  but  the 
different  parts  of  statotes  should  be  so  construed,  that  each,  if 
possible,  may  have  an  operation,  consistent  and  harmonious  with 
the  rest.    Admitting,  therefore,. that  the  claimant  is  within  the 

the  legislature,  declares,  that  a  case  not  within  the  meaning  of  a  statute,  ac- 
cording to  the  opinion  of  the  Jud^s,  shall  not  be  embraced  in  the  operation 
of  tl^e  statute,  althoug^h  it  is  dearly  witliin  the  words:  or,  wee  ver»a,  that  a 
case  within  the  meaning,  though  not  within  the  words,  shall  be  embraced. 

For  my  part,  however,  sitting  in  an  American  Ooutx^  I  shall  always  deem  it 
a  duty  to  conform  to  the  expressions  of  the  lerisUture,  to  the  letter  of  the 
statute,  when. free  from  ambiguity  and  doubt ;  without  indulging  a  speculation, 
.  either  upon  the  impolicy,  or  the  hardship,  of  the  law.  In  the  present  instance, 
the  clause  of  forfeiture  is  clear,  direct,  and  positive.  If  the  provision  of  the 
33d  section  were  equally  clear,  and  necessarily  connected  with  the  subject  of  the 
19th  section,  it  would,  undoubtedly,  control  the  dause  of  forfeiture.  But  say 
even,  that  the  33d  section  is  obscur*  in  its  terms,  and  doubtful  in  its  relation 
(which  I  do  not  admit)  this  would  not  induce  me  to  supersede,  control,  and 
annul,  what  is  neither  obscure,  nor  doubtful,  in  the  provisions  of  the  l$th 
section. 

Upon  the  whole,  the  effect,  in  the  present  case,  will^  probably,  be  severe ' 
upon  the  claimant,  if  he  has  only  been  guilty  of  an  «ct  of  negligence :  but  the 
law  does  not  distinguish,  as  to  the  present  object,  between  a  careless,  and  a 
fraudulent,  .omission  of  the  duty  prescribed,  and^e  Court  cannot  do  it: 

(2)  Sec.  33.  ••  Provided  neverthelett,  and  be  it  further  enacted^  That  in  alt 
**  cases  where  the  whole,  or  any  part,  of  the  lading,  or  cargo,  on  board  .iny 
**  ship,  or  vessel,  shall  belong  bon&^e  to  any  persori^  or  persons,  other  than 
*'  the  master,  owner,  or  mariners,  of  such  ship,  or  vessel,  and  upon  wliich  the 
"  duties  shall  have  been  previously  paid,  or  secured,-  according  to  law,  shall 
'•  be  exempted  fi-om  any  forfeiture  under  this  act,  any  thing  herein  contained 
^  to  tliie  contrary  notwithstanding." 

description 
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1800.  description  of  the  19th  section,  to  incur  a  forfeiture,  the  jipparent 
w-y-*.^  c(Mxtradiction  of  the  law  will  be  obviated,  by  admitting,  also,  that 
the  previous  payment  of  the  duties  on  the  goods,  exempts  him 
from  the  forfeiture,  under  the  33d  section*  Besides,  the  infor- 
mation does  not  state,  that  the  master  of  the  vessel  had  no  mani- 
fest; and  to  constitute  the  offence  the  act  of  irregular  transporta* 
tion  must  be  connected  with  the  want  of  a  manifest,  conformably 
to  the  18th  section.  The  19th  section  (and,  indeed,  the  whole  of 
the  law,  \vhich  is  made  emphatically  to  regulate  the  coasting 
trade)  from  the  plain  import  of  its  language,  applies  to  cases  of 
water  carriage,  and  cases  of  water  carriage  are  equally  the  subject 
of  the  33d  section.  Nor  is  there  any  thing  in  the  case  stated  to 
show  that  the  watches  were  not  transported  coast>wise ;  or  brought 
in  the  owner's  private  carriage;  and  even  the  19th  section  docs 
not  contain  an  iiyunction  upon  the  owner  to  take  ont  a  permit  for 
his  goods,  on  which  he  has  paid  the  duties,  to  whatever  place  he 
may  chuse  to  remove  them. 

For  the  United  States.  Though  penal  laws  are  to  be  strictly 
construed,  they  are  to  be  fairly  and  truly  construed,  according  to 
the  plain  and  natural  signification  of  the  words  employed*  2  Ld. 
Jtaym.  i42U  1  Lall.  Rep.  197.  10  Co.  73.  If,  however,  the 
claimant's  construction  should  prevail,  the  sweeping  operation  of 
the  33d  section  of  the  act  would  annihilate  its  most  positive  and 
most  salutary  sanctions:  but  a  proviso,  so  repugnant  to  the  enact- 
ing clauses,  would  itself  be  void.  1  BL  Com.  1  Co.  Rep.  47.  cu 
The  case  stated  brings  the  facts  precisely  within  the  information; 
and  the  information  is  precisely  within  the  19th  section.  The 
forfeiture  is,  therefore,  complete,  and  must  be  enforced  by  the 
Court,  unless  it  is  remitted  by  the  operation  of  the  33d  section. 
It  becomes  important,  then,  to  inquire,  1st.  What  is  the  true 
meaning  of  this  ambiguous,  and,  certainly,  ungrammatical  clause? 
and,  2d.  To  what  does  the  true  meaning  relate? 

1st.  The  first  difficulty  that  occurs,  in  settling  the  meaning  of  the 
33d  section^  af-ises  from  the  indefinite  call  for  a  noun,  to  corres- 
pond with  the  verb,  where  several  nouns  are  introduced,  and  all 
cannot  be  applied.  Is  it  the  ship^  the  master ^  or  the  cargo^  which, 
in  die  specified  case,  "«Aa//  be  exempted  from  any  forfeiture?*' 
The  marginal  note  declares  the  exemption  in  favour  of  the  ship^ 
but  the  argument  of  the  claimant,  asks  it  for  the  cargo.  The 
33d  section,  however,  is,  in  form  and  substance,  a  proviso ;  Bndf 
as  such,  naturally  refers  to  the  next  preceding  section,  where  are 
to  be  found  the  offences,  from  which  the  forfeiture  springs,  and 
the  subject  on  which  the  forfeiture  attaches;  s.  32.  to  wit:  1st. 
The  transfer  of  a  licensed  ship  to  an  alien.  2d.  The  employment 
of  a  licensed  vessel  in  a  trade. not  licensed.  3d.  The  possession 
of  a  forged,  or  altered,  licence.  4th.  The  possession  of  a  licence 
granted  for  another  ship.    In  the  four  cases,  the  ship  and  the 
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catgo  on  board,  arc  declared  to  be  the  subject  of  forfeiture.    1800. 
But  the  exemption  from  forfeiture,  contained  m  the  33d  section,  ' 
is  not,  in^the  generality  of  the  expression,  confined  to  the  four 
cases;  but  extends  to  "any  forfeiture  under  tfeis  act,  any  thing 
"  therein  contained  to  the  contrary  notwithstandingi"    Must  not 
the  nature  of  the  offence  be  considered,  then,  to  qualify  the  gene- 
rality of  the  expression?    In  the  5th  section  it  is  enacted,  that  if 
a  vessel  is  found  with  a  forged,  or  altered,  licence;  or  makes- 
use  of  a  licence  granted  for  another  vessel,  the  offending  vessel, 
and  the  cargo  on  board,  shall  be  forfeited.    In  the  6th  section  it 
is  enacted,  that  if  a  vessel  is  found  in  the  coasting  trade,  or  car- 
lying  on  the  fe  reries,  without  being  enrdled  and  licensed,  and 
having  a  foreign  cargo,  or  distilled  spirits,  on  board,  she  and  her 
lading  shall  be  forfeited.    In  the  ^th  section  it  4s  enacted,  that  if 
an  enrolled,  or  licensed,  vessel  s^ls  on  a  foreign  voyage  without 
first  surrendering  her  licence,  and  .taking  out  a  register,  she  and 
her  cargo  shall  be  forfeited.    And  m  the  21st  section  it  is  enact- 
ed, that  if  a  vessel  licensed  for  the  fisheries,  is  found  within  three 
leagues  of  the  coast,  with  foreign  merchandize  on  board,  exceed- 
ing in  value  500  dollars,  she  and-  her  cargo  shall  be  forfeited^ 
unless  she  had  previously  obtsdned  permission  to  touch  at  a  fo- 
reign port.  Now,  in  all  these  sections  the  forfeiture  of  the  cargo 
is  accumulative,  derivative,  and  accessary,  to  the  forfeiture  of  the 
vessel ;  and  the  punishment  is  inflicted  for  offences  committed 
by  the  master^  or  owner,  of  the  vessel.    Hence,  the  policy  and 
jjistice  of  the  provison  of  the  33d  section,  in  contemplation  of 
such  cases,  to  prevent  one  man's  suffering  for  another  man's 
wrong,  by  exempting  from  forfeiture,  the  cargo  on  board  the  de- 
linquent vessel,  to  whose  owners,  master,  or  mariners,  the  cargo 
did  not  belong.    With  reference,  therefore,  to  the  nature  of  Ae 
offences,  enumerated  in  the  next  preceding  section,  the  exemp- 
tion from  **  any  forfeiture  imder'this  act,    must  be  confined  to 
forfeitures  of  the  ^ame  kind;  tiiat  is,  to  forfeitures  of  vessels  and 
their  cargoes,  for  the  acCs,  or  omissions,  of  the  owners,  or  mas* 
ters,  of  the  vessels.    But,  still,  there  are  specific  and  appropriate 
forfeitures,  arising  from  the  misconduct  of  the  owners  of  goods. 
Thus,  if  the  owner  of  goods  transport  them,  btf'^water^  from  dis- 
trict ^to  district,  they  must  be  accompanied  with  a  manifest,  or 
they  will  be  liable  to  forfeiture,  under  the  18th  section.    And^ 
if  he  transport  them  by  landj  he  must  pbtain  a  permit,  under  the 
same  penalty,  in  compliance  with  the  19th  section.    The  same 
principle,  which  suggested  the  necessity  of  a  manifest  in  tjbe  one 
case,  required  the  permit  in  the  other;  and  if  the  gooda  are  not 
included  in  the  manifest,  or,  of  course,  if  not  included  in  the 
permit,  they  are  forfeited.    It  is  idle  to  argue  from  the  supposed 
inutility  of  requiring  the  permit.    It  is  an  incident  in  a  general, 
system,  that  must  be  niaintained  in  all  its  parts;   for,  at  the 
slightest  aperture,  the  most  inconvenient  miscniefs  may  enter. 
Vol;  IV.  F  ^d.In 
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1800.  2d.  In  answering  the  second  general  inquiry  (to  what  does  the 
true  meaning  of  the  33d  section  refer?)  it  is  proper  more  parti- 
cularly to  observe,  that  the  19th  section  clearly  provides  for  the 
case  of  a  transportation  by  land  carriage;  because  it  speaks  of  a 
transportation  *^^  across  a  stat^'*  which  (as  no  canal  is  establish- 
ed) must  be  by  land.  If  by  land,  it  cannot  involve  the  agency  of 
a  ship,  or  vessel;  and  as  the  proviso  of  the  33d  section  refers  to 
the  forfeiture  of  a  ship,  or  vessel^  and  not  of  a  waggon,  or  stage, 
as  it  does  not  describe  goods^  genen^lly,  but  a  ladings  or  cargo^ 
on  boUrd^  it  is  utterly  inapp^oaUe  to  a  case  of  internal  land  car^ 
riage;  and  must  be  consider^iiis  referring  only  to  cs^es  of  water 
transportation;  or,  in  other  words,  to  the  coasting  trade. 

On  the  15th  of  August^  the  Judges  briefly  delivered  their  opi- 
nions, seriatim^  concurring  in  die  ft)llowing  result. 

By  the  Court:  The  case  stated  comes  clearly  within  the 
19th  section  of  the  act  of  congress,  for  enrolling  and  licensing 
vessels  to  be  eipployed  in  the  coasting  trade  and  fisheries.  The 
provisions  of  the  section  are  salutary,  and  were  made  to  guard 
against  frauds  upon  the  revenue,  in  the  transportation  of  goods, 
of  foreign  growth,  or  manufacture,  across  the  several .  states. 
Public  policy,  national  purposes,  and  the  regular  operations  of 
government,  require,  that  the  revenue  system  should  be  faithful- 
Yy  observed,  and  strictly  executed.  It  is  obvious  that  the  claim- 
ant is  an  offender  within  tiie  purview  of  the  19th  section.  To 
purge  the  offence,  he  relies  upon  the  33d  section  of  the  same  act. 
But  it  is  too  phdn  for  argument,  tiiat  this  section  cannot,  by  any 
fair  and  rational  construaion,  be  made  to  refer  to  the  19tii  section. 
It  is  inapplicable,  because  the  objects  are  entirely  different. 

Judgment  affirmed. 

Talbot  versus  The  Ship  Amelia,  Seeman,  Claimant. 

ERROR  from  the  Cirtuit  Court  of  New  Tori.  It  appeared  on 
the  record,  that  CafU^Talbot^  of  the  frigate  Constitution^  hav- 
ing re-captured  the  Amelia^  an  armed  Hamburgh  vessel,  which 
had  been  captured  by  a  French  national  corvefie,  and  ordered  to 
St.  Do)ningo^  fqr  adjudication,  brought  her  in^  tiie  port  of  Neiu^ 
Tori.  A  libel  wai  thereupon,  filed  in  ^e  District  Court  by  the 
re-captor,  setting  forth  the  facts^and^  praying  that  the  vessel  and 
cargo  might  be  condemned  as  prize;  or  that  such  other  decree 
might  be  pronounced  as  th^  Court  should  deem  just  and  proper. 
A  claim  was  filed  by  II.  jP.  Seeman^  for  Chapeau ,  Rouge  & 
Co.  of  Hdmburghj  the  owners,  insisting  that  the  property  had 
not  been  changed  by  die  capture,  and  praying  restitution  with 
damages  and  costs.  The  District  Judgey  Hobart,  decreed 
one-half  of  the  gross  amount  of  sales  oi  slup  and  cargo, 

without 
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without  deduction,  (a  sale  having  been  made  by  consent)  to  be  18pD. 
paid  to  the  re-captors,  in  the  proportions  directed  by  the. act  of  Uiy^iw^ 
congress  for  the  government  oi  the  naivy ;  and  the  other  half,  de- 
ducting all  costs  and  charges,  to  be  paid  to  th^  claimants.  The 
cause  was  brought  by  appeal  before  the  Circuit  Court,  -  Wash- 
ington, jfustkcj  presiding,  who  reversed  the  decree  of  the  Dis- 
trict Court,  so  far  as.  it  ordered  pajncnent  of  one  half  of  the  gross 
sales  to  the  re-captors.^  ^^  considering  that  as  the  nation  to  which 
"  the  owners  of  the  said  ship  and  cargo  belong,  is  in  amity  with 
"  the  French  republic,  the  ship  and  cargo  could  not,  consistently 
**  with  the  laws  of  nations,  he  condemned  by  the  French  as  a 
"  lawful  prize;  and  that,  therefore,  no  service  was  rendered  by 
"  the  Constitution^  or  by  the  commander,  officers^  or  crew  there* 
"  of,  by  the  re-capture  aforesaid;"  and  affirmed  the  rest  of  the 
decree*  On  the  decree  of  the  Circuit  Court  the  present  writ, of 
error  was  instituted;  and  the  following  statement  of  facts  made 
a  part  of  the  record  by  consent. 

"  The  following  case  is  agreed  upon  by  the  parties,  to  be  an- 
"  nexed  to  the  writ  of  error  in  this  cause,  viz. 

**  The  ship  Amelia  sailed  from  Calcutta^  m  Bengal,  in  the 
"  month  of  April  1799,  loaded  with  a  cargo  of  the  produce  and 
^^  manufactory  of  that  country,  consisting  of  cotton,  sugars,  and 
^^  dry  goods,  in  balesy  and  was  bound  to  Hamburgh* 

^^  On  the  sixth  of  September  in  the  same  year  the  same  was 
"  captured,  whilst  in  the  pursuit  of  her  .said  voyage,  by  the  French 
^  national  corvette  La  Diligente,  L.  L  Duboisy  commander,  who 
*^  took  out  her  captain  and  part  of  her  crew,  together  with  most 
^^  q£  her  papers,  and  placed  a  prize'  master  and  French  sailors  on 
**  board  6f  her,  ordering  the  prize  master  to  conduct  her  to  St* 
"  Domm^Oj  to  be  judged  according  to  the  laws  of  war.  On  the 
^^  fifteenth  of  ^e  same  month  of  September,  the  Uhit^  States 
"  ship  of  war,  the  Constitution,  commanded  by  Silas  Talbot, 
(&  Esquire,  the  lib^llant,  fell  in  with,  and  re-captured,  jthe  Amelia, 
^  she  being  then  in  full  possession  of  the  French,  and  pursuing 
'*  her  course  for  St*  Domingo,  according  to  the  orders  received 
"  from  the  captain  of  the  French  corvette. 

^*  At  Ae  time  of  the  re-capture,  the  Amelia  had  eight  iron 
^^  cannon  moimted,  and  eight  wooden  guns,  with  which  she  had 
^^  left  Calcutta,  as  before  stated. 

**  From  such  of  the  ship's  papers  as  were  found  On  board,  and 
"  the  testimony  in  the  cause,  the  ship  Amelia,  and  her  corgo, 
"  appear  to"  have  b^en  the  property  of  Chapeau  Rouge,  a  citi- 
^  zen  of  Hamburgh,  residing,  and  carrying  on  commerce,  in 
"  that  place*  It  is  conceded  that  the  republic  of  France  and  the 
"  city  of  Hamburgh  are  not  in  a  state  of  hostility  to  each  other, 
*^  and  that  Hamburgh  is  to  be  considered  as  neutral  between  the 
"  present  belligerent  powers. 

"The 
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1800.  ^  The  AmeUa  and  her  cargo,  having  been  sent  by  captain  Tal- 
"  hot  to  NeW'Tork^  were  there  libelled  iii  the  District  Court,  andi 
^^  such  proceedings  were  thereupon  had  in  that  Court,  and  the 
*^  Circuit  Court  for  that  district^  as  may  appear  by  the  writ  of 
"  error  and  return. 

**  Akxander  Hamilton^  of  coimsel  for  plaintiff  in  error. 
**  jB.  Livingston^  of  counsel  for  defenduit  in  error.** 

The  cause  was  argued  on  the  11th,  12th,  and  13th  of  August 
1800,  by  Ingersoll  and  Lexvisj  for  the  plaintifF  in  error;  and  by 
M.  Levy  and  Dallas^  for  the  defendant  in  error*  The  general 
points  of  the  discussion  were  these: 

Ist.  Whether  the  Amelia  could  be  considered,  at  the  time  of 
the  re-capture,  as  a  French  armed  vessel^  within  the  meaning  of 
the  act  of  congress,  which  authorises  the  seizure  of  French  arm- 
ed vessels?  4  voL  p^ 

2d.  Whether  captain  Talbot  was  authorised  to  make  a  re^cap^ 
turey  the  Amelia  belonging  to  a  power,  equally  in  amity  widii  the 
United  States^  and  with  France^. 

3d.  Whether,  on  positive  statute,  or  general  principles,  a  sal- 
vage was  due  to  the  re-captors,  for  rescuing  xht  Amelia  fromth^ 
French^. 

On  the  18th  of  August^  Pateeson,  ^ustice^  stated,  that  it  was 
the  wish  of  the  Court  to  postpone  the  cause  for  further  argu- 
ment, before  a  fuller  bench.  It  was,  accordingly,  argued  again  at 
Washington^  in  August  term  1801,  by  Jkgersoll  znd  Bayard  fof 
Delaware)  for  the  plaintiff  in  error;  and  by  M.  Levy^  ^.  T.  ilxez- 
son  (of  Maryland)  and  Dallas ._  for  the  defendant  in  error.  And 
Marshall,  Chief  yustice^  delivered  the  judgment  of  the  Courts 
^  that  the  decree  of  the  Circuit  Court  was  correct,  in  reversing 
<^  the  decree  of  the  District  Court,  but  hot  correct  in  deq^eing 
^^  the  restoration  of  the  AmeHoy  without  paying  salvage.  This 
*'  Court,  therefore,  is  of  opinion,  that  the  decree,  so  for  as  the 
*^  restoration  of  the  Amelia  without  salvage  is  ordei-ed,  ought  to 
^^  be  reversed:  and  that  the  Amelia  and  her  cargo  ought  to  be 
^'  restored  to  the  claimant,  on  paying  for  salvage  one-sixth  part 
^<  of  t}ie  net  value,  after  deductuig  tfierefrom  the  charges,  vrhich 
^  have  been  incurred."  (1) 

-.  (1)  A  fuU  report  of  the  arruments,  on  the  first  hearing^  of  this  cause,  was 
prepared;  but  they  are  found  so  ably  incorporated  with  the  arguinents  on  th^ 
second  hearing^,  in  Mr.  CranchU  Reports,  that  it  has  been  thought  unnecessary 
to  pobliahitin  thia  Yoluroe*:  1  Cranch.  Rep,  1. 

Bas, 
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Bas,  Plaintiff  i«i  Error,  versus  Tingy,  Defendant  in  Error. 

IN  eiror  from  the  Circuit  Court  for  the  district  of  Permsyhania* 
On  the  return  of  the  recof  d  it  appeared,  by  a  case  stated,  that 
the  defendant,  in  error,  had  filed  a  libel  in  the  District  Court,  as 
commander  of  the  public  armed  ship  the  Ganges^  for  himself  and 
others  against  the  ship  Eliza^  John  Bas^  master^  her  cargo,  &c. 
in  which  he  set  forth  that  the  ^aid  ship  and  cargo  belonged  to 
citizens  of  the  United  States;  that  they  were  taken  on  tjie  high 
stBshy  SL'French  privateer,  on  the  31st of  JJ&rcA,  1799;  apd  that 
they  were  re-taken  by  the  libeUant,  on  the  21st  of  April  following, 
after  having  been  above  ninety-six  hours  in  possession  of  the 
captors.  The  libel  prayed  for  salvage  conformably  to  the  acts  of 
congress;  and  the  tacts  being  admitted  by  the  answer  of  the  res- 
pondents, the  I]istrict  Court  decreed  to  the  libellants  one  half 
of  the  whole  value  of  ship  and  cargo.  This  decree  was  affirmed 
in  the  Circuit  Court  without  argument,  and  by  consent  of  the 
parties,  in  order  to  expedite  a  final  decision  on  the  present  writ 
of  error. 

The  controversy  involved  a  consideration  of  the  following 
sections  in  two  acts  of  congress:  By  an  act  of  the  28th  of  June 
ir9d,  (4  voL  p.  154.  9.  2.)  it  is  declared,  «  That  whenever 
any  vessel  the  property  of,  or  employed  by,  any  citizen  of  the 
United  States^  or.  person  resideitt  therein,  or  any  goods  or  effects 
belotiging  to  any  sucn  citizen,  or  resident,  shall  be  re-captured  by 
any  public  armed  vessel  of  the  United  States ^  the  same  shall  be 
.restored  to  the  former  owner,  or  owners,  upon  due  proof,  he  or 
they  paying  and  allowing,  as  and  for  salvage  to  the  re-captors, 
one-eighth  part  of  the  value  of  such  vessel,  goods  and  effects,  free 
from  all  deduction  and  expenses^'' 

By  an  act  of  the  2d  of  March^  1799  {At  vol.  p.  472)  it  is 
declared,  "That  for  the  ships  or  goods  belonging  to  the  citizens 
of  the  United  States,  or  to  the  citizens,  or  subjects,  of  any  nation 
in  amity  with  the  United  States,  if  re-taken  from  the  enemy 
within  twenty-four  hours,  the  owners  are  to.  allow  one-eighth  part 
of  die  whole  value  for  savage,  &c.  and.  if  above  ninety-six  hours 
one-half,  all  of  which  is  to  be  paid  without  any  deduction  what- 
soever, &c.  And,  by  the  9th  section  of  the  same  act  it  is  de- 
clared, **  That  all  the  money  accruing,  or  which  has  already 
I  accrued  from  the, Sale  of  prizes,  shall  be  and  remain  forever  a 
fund  for  the  payment  df  the  half-pay  to  the  officers  and  seamen, 
who  may  be  (entitled  to  receive  the  same." 

The  case  was  argued  by  Lewis,  and  E.  Ttlghman,  for  the 
]>laintiff  in  error,  and  by  Rawle,  and  W.  Tilghman,  for  the  de- 
fendant;  and  the  argument  turned,  principally,  upon  two  in* 
quiries:  1st.  Whether  the  act  of  March  1799,  applied  only  to 
die  event  of  a  future  general  war?  2d.  Whether  France  was  an 
enemy  of  the  United  Statesy  within  the  meanbg  of  the  law? 

JFor 
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1800.  Fof  the  plaintiff  in  error ^  it  was  urged,  that  the  acts,  passed 
in  immediate  relation  to  France,  were  of  a  restricted,  temporary, 
nattire^  but  that  the  act  of  March  1799  established  a  permanent 
system  for  the  govemmentof  the  navy;  and  the  designation  of  "the 
enemy"  in  that  act,  applies  only  to  future  hostilities,  in  case  of  a 
declared  war.  That  on  the  just  principles  of  government,  twefw 
citizen  has  aright  to  the  public  protection;  and,  therefore,  no  su- 
vage  ought,  in  strictness,  to  be  allowed  for  the  re-capture  of  the 
property  of  a  citizen  by  a  public  ship  of  war.  Vatt.  b.  2. "?.  6.  a.  71. 
And  congress  has  manifested,  in  some  degree,  their  sense  on  the 
subject,  by  making  the  salvage  in  that  case  less,  then  in  the  case  of 
re-capture  by  a  private  armed  vessel.  That  the  word  "  enewy," 
xnustbe  construed  according  to  its  legal  import;  1  *S'/ra.  278.  and 
that  according  to  legal  interpretation,  the  differences  between  the 
United  States  and  France^  do  not  constitute  zvar^  nor  render  the 
citizens  of  France  enemies  of  the  United  States*  Vatt.  b*  3.  s.  69, 
70,  1  BlacL  Com.  257.  2  Biaci.  Com.  259.  2  Burl.  258.  s.  31. 
261.  s.  39.  262.  That  a  subsequent  law  does  not  abrogate  a 
prior  law,  unless  it  contains  contradictory  matter;  and  where 
there  are  no  negative,  or  repealing,  words,  both  must  be  so  con- 
strued as  to  stand  together.  11  Co.  61.  63.  Show.  439.  10  Mod. 
118.  6  Co.  19.  b.  That  the  act  of  March  1799,  contains  no 
repealing,  or  negative,  words ;  and  may  be  applied,  consistendy, 
to  the  case  of  a  future  public  war,  leaving  the  qualified  state  of 
hostility  with  i^ra/ic^,  for  the  operation  of  the  preceding  law* 

For  the  defendant  in  error ^  it  was  contended,  that  the  relative 
situation  of  the  United  States  and  France^  is  that  of  "  a  qualified 
maritime  war;"  on  the  part  of  the  French  aggressive;  on  our  part, 
defensive ;  proceeding  from  a  legitimate  expression  of  the  public 
will,  through  its  constitutional  organ,  the  congress,  manifested 
by  public  declarations,  and  open  acts.  That  from  such  a  state, 
the  character  of  e';iie;7i2/  necessarily  arises;  and  that  the  designation 
being  so  understood  by  congress,  was  intended  to  be  applied, 
and  was  actually  applied,  to  France.  That  the  act  of  March 
1799  speaks  of  prizes,  which  could  only  be  such  as  had  been 
captured  from  France  i  and  that  taking  the  word  prtze^  according 
to  its  legal  signification,  it  means  a  capture,  or  acquisition,  by 
right  of  war,  in  a  state  of  war.  3  Bl.  Com.  69.  108,  2  Wood.  441. 
Dotig.  SSS.  591.  Hob.  Adm.  Rep.  283.  That  if  a  prize  meaiis  a 
capture  in  war,  it  follows,  of  course,  that  it  means  a  capture 
from  an  enemy;  for,  .war  can  only  be  waged  agaifist  ene^es. 
That  war  may  exist  without  a  declaration ;  a  defensive  war  re« 
quires  no  declaration;  and  an  imperiect,  or  qualified,  public  war, 
is  still  distinct  from  the' case  of  letters  of  marque  and  reprisal, 
for  the  redress  of  a  private  wrong,  by  the  employment  of  a  private 
force.  1  Ruth.  b.  1.  c.  19.  s.  1.  p.  470,  1.  2  Ruth.  497,  ?.  503. 
507.  511.  Burl.  196.  189.  Vatt.  475.  2  Burl.  204.  s.  7.  Lee  on 
Capt*  13—39.  Puff.  843.  Grot.  b.  3.  c.  3.  s.  6.  Molloy  46.  That  con- 
gress, 
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gressy  by  repealing.the  regulations  respecting  salvage,  contained  in    1800. 
the  act  of  March  ITdS,  has  virtually  declared,  that  tliose  regula-  im^^^m^ 
tions  were  in  force,,  in  relation  to  France  \  and  that  the  provisions, 
in  the  actof  it&rcA  1799,  being  inconsistent  with  the  provision 
in  the  act  of  June  1798,  die  elder  law  is  so  far  repealed.  (1) 

The  Judges  delivered  their  opinions  seriatim  in  the  foUowmg 
manner: 

Moore,  Justice. ,  This  case  depends  on  the  construcdoh  of 
the  act,  for  die  regulation  of  Ae  navy.  It  is  objected,  indeed, 
:hat  the  act  applies  only  to  future  wars;  but  its  provisions-.are  ob* 
xHioualy  applicsfcle  tp  the  present  situation  of  tilings,  and  there  is 
nothing  to  prevent  an  immediate  commencement  of  its  operation. 

It  is,  however,  more  particularly  urged,  that  the  word  "  enemy^* 
cannot  be  applied  to  the  French  \  because  the  section  in  which  it 
is  used,  is  confined  to  such  a  state  of  war,  as  would  authorise  a 
re-capture  of  property  belonging  to  a  nation  in  amity  with  the 
United  States^  and  such  a  state  of  war,  it  is  said,  does  not  exist 
between  America  and  France*  A  number  of  books  have  been 
cited  to  fumish  a  glossary  on  the  word  enemy;  yet,  our  situation 
is  so  extraordinary,  that  I  doubt  wtiether  a  parjsdl^l  case  can  be 
traced  in  the  history  of  nations.  But,  if  words  are  the  represen- 
tatives of  idea^,  let  me  ask,  by  what  other  word  the  idea  of  the 
relative  situation  of  America  and  France  could  be  comniunicated, 
than  by  that  of  hostility^  or  warf  And  how  cpn  the  characters  of 
the  parties  engaged  in  hostility  or  war,  be  otherwise  described 
than  by  the  denomination  of  enemies  f  It  is  for  the  honour  and 
dignity  of  both  nations,  therefwe,  that  they  should  be  called 
enemies;  for,  it  is  by  that  description  alone,  that  either  could 
justify  or  excuse,  the  scene  of  bloodshed,  depredation  and  confis- 
cation, which  has  unhappily  occurred;  and,  surely,  congress  could 
only  employ  the  langua^  of  the  act  of  June  13,  1/98,  towards 
a  nation  whom  she  considered  as  an  enemy* 

Nor  does  it  follow,  that  the  act  of  March  1/99,  is  to  have  no 
operation,  because  aU  the  cases  in  which  it  might  operate,  are 
not  in  existence  at  the  time  of  passing  it.  During  the  Resent 
hostilities,  it  affects  the  case  of  re-captured  property  belonging 
to  our  own  citizens,  and  in  the  event  of  a  future  war  it  niight  also 
be  applied  to- the  ease  of  re-captured  property  belonging  to  a 
nation  in  amity  with  the  United. States.-  But  it  is  further  to  be  re- 
marked, that  all  the  expressions  of  the  act  may  be  satisfied,  even 
at  this  very  time:  for  by  former  laws  the  re-capture  of  property, 
belonging  to  persoiDS  resident  within  .the  United  States  is  au- 
thorised; those  residents  m;^  be  aliens;  and,  if  they  are  subjects 
ofanationin  amity  with  the  KwV«/iSraff^,  they  answer  completely 
the  deiscription  of  thjB'lav*  , 

(1)  All  the  acts  of  oongreu,  passed  in  relati<m  fo  Firanee,  were  cited  and 
diviifVid  by  both  sides  in  the  eooirse  of  thie  wvumefit ;  but  it  is  thoug:ht  luine- 
cessaiy  to  refer  to  them  more  particuUrlj  la  this  report. 

The 
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1800.  The  only  remaining  objection,  offered  on  behalf  of  the  plaintift 
w->v*m/  in  error,  supposes,  thatj  because  there  ar^  n6  repealing  or  nega- 
tive wonls,  the  last  law  mu8t  be  confined  to  future  cases,  in  order 
to  have  a  subject  for  the  first  law  to  regulate*  But  if  two  laws 
are  inconsistent,  (as,  in  my  judgment,  the  laws  in  question  are) 
the  latter  is  a  virtual  repeal  of  the  former,  without  any  express 
declaration  on  the  subject. 

On  these  grounds,  I  am  clearly  of  opinion,  that  the  decree  of 
the  Circuit  Court  ought  to  be  affirmed* 

Washington,  yustice.  It  is  admitted,  on  all  hands,  that  the 
defendant  in  error  is  entitled  to  some  compensation;  but  the 
plaintiff  in  error  contends,  that  the  compensation  should  be  regu- 
lated by  the  act  of  the  28th  June  1798,  (4  vol.  p.  154.  s.  2.) 
which  allows  only  one-eighth  for  salvage;  while  the  defendant  in 
error  refers  his  claim  to  die  act  of  the  2d  March,  (ibid.  456.  s.  7.) 
which  makes  an  allowance  of  one-half,  upon  a  re-capture  from,  the 
enemy ^  after  ah  adverse  possession  of  ninety-six  hours. 

If  the  defendant's  claim  is  well  founded,  it  follows,  that  the  lat- 
ter law  must  virtually  have  worked  a  repeal  of  the  former;  but 
this  has  been  denied,  for  a  variety  of  reasons : 

1st.  Because  the  former  law  relates  to  re^captures  from  the 
French,  and  the  latter  law  relates  to  re-captures  from  the  enemy; 
and,  it  is  said,  that  "  the  enemy^^  is  not  descriptive  of  France,  or 
of  ner  armed  vessels,  according  to  the  correct  and  technical  un- 
derstanding of  the  word. 

The  decision  of  this  question  must  depend  upon  another;  which 
is,  whether,  at  the  time  of  passing  the  act  df  congress  of  the  2d 
of  March  1799,  there  subsisted  a  state  of  war  between  the  two 
.nations?  It  may,  I  believe,  be  safely  laid  down,  that  every  con- 
tention by  force  between  two  nations,  in  external,  matters,  under 
the  authority  of  their  respective  governments,  is  not  otily  war,  but 
public  war.  If  it  be  declared  in  form,  it  ia^called  9okmn,  and  is 
of  the  perfect  kind;  because  one  whole  nation  is  at  war  with  an- 
other whole  nation^  and  aU  the  members  of  the  nation  declaring 
war,  are  authorised  to  commit  hostilities  against  all  the  members 
of  the  other,  in  every  place,  and  under  every  circumstance.  In 
such  a  war  all  the  members  act  under  a  general  authority,  and 
all  the  vghts  and  consequences  of  war  attach  to  their  condition. 

But  hostilities  may  subsist  between  two  nations  more  confined 
in  its  nature  and  extent;  being  limited  as  to  places,  persons,  and 
things;  and  this  is  more^ properly  termed  imperfect  'u;ar;  because 
^  not  solemn,  and  because  those  wh6  are  authorised  to  commit 
hostilities,  act  under  special  authority,  and  can  go  no  farther  than 
to  the  extent  of  their  commission.  Still,  however,  it  is  public 
7uar,  because  it  is  an  external  contention  by  force,  between  some 
of  the  members  of  the  two  nations,  authorised  by  the  legitimate 
powers.    It  is  a  war  between  the  two  nations,  though  all  the 

members 
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members  are  not  authorised  to  commit  hostilities  such  as  in  a    J  800. 
solemn  w&r,  where  the  government  restrain  the  general  power.     v,^y-— <; 

Now^  if  this  be  the  true  definition  of  war,  let  us  see  what  was 
the  situation  of  the  United  States  in  relation  to  France^  In  March 
1799 J  con^^s  had  raised  an  army;  stopped  all  intercourse  with 
France;  dissolved  our  treaty;  built  and  equipt  ships  of  war;  and 
commissioned  private  armed  ships;  enjoining  the  former,  and  aub* 
thorising  the  latter,  to  defend  themselves  against  the  armed  ships 
of  France^  to  attack  them  on  die  high  seas,  to  subdue  and  take 
them  as  prize,  and  to.  re-capture  armed  vessels  found  in  their  pelts'^ 
session*  Here,  then,  let  me  ask,  what  were  the  technical  charac- 
ters of  an  American  and  French  armed  vessel,  combating  on  the 
high  seas,  with  a  view  the  one  to  subdue  the  other,  and  to  make 
prize  of  his  property?  They  certainly  weie  not  friends,  because 
there  was  a  contention  by  force;  nor  were  they  private  enemies^ 
because  the  contention  was  external,  and  authorised  by  the  legU 
timate  authority  of  the  two  governments.  If  tliey  were  not  our 
enemies,  I  know  not  what  constitutes  an  enemy. 

2d.  But,  secondly,  it  is  said,  that  a  war  of  the  imperfect  kind, 
is  more  properly  called  acts  of  hostility,  or  reprizal,  and  that 
congress  did  not  mean  to  consider  the  hostility  subsisting  between 
France  and  the  United  States^  as  constituting  a  state  of  war. 

In  support  of  this  position,  it  has  been  observed,  tha,t  in  no 
law  prior  to  March  1799,  is  France  styled  our  enemy,  nor  are  we 
said  to  be  at  war.  This  is  true;  but  neither  of  these  things  were 
necessary  to  be  done:  because  as  to  France^  she  was  sufficiently 
described  by  the  title  of  the  French  republic;  and  as  to  America^ 
the  degree  of  hostility  meant  to  be  carried  on,  was  sufficiendy  de- 
scribed without  declaring  war,  or  declaring  that  we  were  at  war. 
Such  a  declaration  by  congress,  might  have  constituted  a  perfect 
state  of  war,  which  was  not  intended  by  the  government. 

Sd.  It  has,  likewise,  been  s^d,  that  the  7th  section  of  die  act  of 
March  1799,  embraces  cases  which,  according  to  pre-existing 
laws,  could  not  then  take  place,  because  no  authority  had  beeu 
given  to  re-capture  friendly  vessels  from  the  French;  and  this  ar- 
gument was  strongly  and  forcibly  pressed. 

But,  because  every  case  provided  for  by  this  law  was  not  then 
existing,  it  does  not  follow,  that  the  law  should  not  operate  upon 
such  as  did  exist,  and  upon  the  rest  whenever  they  should  arise. 
It  is  a  permanent  law,  embracing  a  variety  of  subjects,  not  made 
in  relation  to  the  present  war  with  France  only,  but  in  relatioa 
to  any  future  war  with  her,  or  with  any  other  nation.  It  might 
^hen  very  properly  allow  salvage  for  re-capturing  of  American 
vessels  from  France^  which  had  previously  been  authorised  by  law, 
though  it  could  not  immediately  apply  to  the  vessels  of  friends: 
and  whenever  such  a  war  should  exist  betwe€;n  the  United  States 
and  France^  or  an  v  other  nation,  as  according  to  the  law  of  nations. 
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1800.    01*  special  authority,  would  justify  the  recapture  of  friendly  Vcs- 

\_j-^  ny  sels,  it  might  on  that  eyent,  with  similar  propriety,  apply  to  them ; 

which  furnishes,  I  think,  the  true  construcuon  of  the  act. 

The  opinion  which  I  delivered  at  NeW'Tori^  in  Talbot  v.  Sea- 
man^ was,  that  although  an  American  vessel  couid  not  justify  the 
re-taking  of  a  neutral  vessel  from  the  French^  because  neither  the 
sort  of  war  that  subsisted,  nor  the  special  commission  under 
which  the  American  acted,  authorised  die  proceeding;  yet,  that 
the  7th  sect,  of  the  act  of  1799,  applied  to  re-captures  from  France 
as  an  enemy ^  in  all  cases  authorised  by  congress.  And  on  both 
points,  my  opinion  remains  unshaken;  or  rather  has  been  con« 
firmed  by  the  very  able  discussion  which  the  subject  has  lately 
undergone  in  this  Court,  on  the  appeal  from  my  decree.  Another 
reason  has  been  assigned  by  the  defendant's  counsel,  why  the  for- 
mer law  is  not  to  be  regarded  as  repealed  by  the  latter,  to  wit: 
that  a  subsequent  affirmative  general  law  cannot  repeal  a  former 
iiffirmative  special  law,  if  both  may  stapd  together.  This  groimd 
is  not  taken,  because  such  an  eifect  involves  an  indecent  censure 
upon  the  legislature  for  passing  contradictory  laws,  lince  the  cen- 
sure only  applies  where  the  contradiction  appears  in .  he  same  law ; 
and  it  does  not  follow,  that  a  provision  which  is  proper  at  one 
time  may  not  be  improper  at  another,  when  circumstances  are 
dianged:  but  the  ground  of  argument  is,  that  a  change  ought  not 
to  be  presumed.  Yet,  if  there  is  sufficient  evidence  of  such  a 
change  in  die  legislative  will,  and  the  two  laws  are  in  collision^ 
we  are  forced  to  presume  it.  • 

What  then  is  the  evidence  of  legislative  wiQ?  In  feet  and  in 
law  we  are  at  war:  an  American  vessel  fighting  with  a  French 
vessel,  to  subdue  and  make  her  prize,  is  fighting  with  an  enemy 
accurately  and  technically  speaking:  and  if  this  be  not  sufficient 
'  evidence  of  the  legislative  mind,  it  is  explained  in  the  same  law. 
The  sixth  and  tlie  ninth  sections  of  the  act  speak  oi  prizes^  which 
can  only  be  of  property  taken  at  sea  from  an  enemy^  jure  belli; 
&md  the  9di  section  speaks  of  prizes  as  taken  from  an  enemy^  in 
so  many  words,  alluding  to  prizes  which  had  been  previously 
taken:  but  no  prize  could  have  been  then  taken  except  Jroni 
France:  prizes  taken  from  France  were,  therefore,  taken  from 
the  enemy.  This  then  is  a  legislative  interpretation  of  the  word 
enemy;  and  if  the  enemy  as  to  prizes,  siu^ly  they  preserve  the 
same  character  as  to  re-captures.  Besides,  it  may  be  fairly  asked, 
why  should  the  rate  of  salvage  be  different  in  such  a  war  as  the 
present,  from  die  salvage  in  a  war  more  solemn  or  general?  And 
it  must  be  recollected,  that  the  occasion  of  making  the  law  of 
Marcli  1799,  was  not  only  to  raise  the  salvage,  but  to  apportion 
it  to  the  hazard  in  which  die  property  re-taken  was  placed;  a  cir- 
cumstance for  which  the  former  salvage  law  had  hot  provided. 

The  two  laws,  upon  the  whole,  cannot  be  rendered  consistent^ 
l^nltss  the  Court  could  wink  so  haurd  as  not  to  see  and  know,  that 
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in  fact,  in  the  view  of  congress,  and  to  every  intent  and  piu-pose,    1800. 
the  possession  by  a  French  armed  vessel  of  an  American  vessel,  r^'^^^'^ 
was  the  possession  of  an  enemy:  and,  therefore,  in  my  opinion, 
the  decree  of  the  Circuit  Court  ought  to  be  affirmed. 

Chase,  justice*  The  Judges  agreeing  unanimously  in  theif 
opinion,  I  presumed  that  the  sense  of  the  Coiut  would  have 
been  delivered  by  the  president ;  and  therefore,  I  have  not  pre* 
pared  a  formal  argument  on  the  occasion.  I  find  no  difficulty, 
however,  in  assigning  the  general  reasons,  which  induce  me  ta 
concur  in  affirniing  the  decree  of  the  Circuit  Court. 

An  American  public  vessel  of  war  re-captures  an  American 
merchant  vessel  from  a  French  privateer,  after  96  hours  posses<- 
sion,  and  the  question  is  stated,  what  salvage  ought  to  be  allowed? 
There  are  two  laws  on  the  subject:  by  the  first  of  which,  only 
onfe-eighth  of  the  value  of  the  re-captured  property  is  allowed ;  but 
by  the  second,  the  re-captor  is  entitled  to  a  moiety.  The  re-cap- 
ture happened  after  the  passing  of  the  latter  law;  and  the  whole 
controversy  turns  on  the  single  question,  whether  France  was  a( 
that  time  an  enemy?  If  France  was  an  enemy,  then  the  law  obli- 
ges  us  to  decree  one  half  of  the  value  of  ship  and  cargo  for  sal- 
vage: but  if  France  was  not  an  enemy,  then  no  more  than  one* 
eighth  can  be  allowed. 

The  decree  of  die  Circuit  Court  (in  which  I  presided)  passed 
by  consent;  but  although  I  never  gave  an  opinion,  I  have  never 
entertained  a  doubt  on  the  subject.  Congi*ess  is  empowered  to 
declare  a  general  war,  or  congress  may  wage  a  limited  war; 
limited  in  place,  in  objects,  and  in  time.  If  a  general  war  is  de- 
clared, its  extent  and  operations  are  only  restricted  and  regula- 
ted by  the  Jus  belU^  forming  a  part  of  the  law  of  nations;  but  if 
a  partial  war  is  waged,  its  extent  and  operation  depend  on  our 
municipal  laws* 

What,  then,  is  the  nature  of  the  contest  subsisting  between 
America  and  Fr(ince?  In  my  judgment,  it  is  a  limited,  partial,  war. 
Congress  has  not  declared  war  in  general  terms;  but  congress  has 
authorised  hostilities  on  the  high  seas  by  certain  persons  in  certain 
cases.  There  is  no  authority  given  to  commit  hostilities  on  land;, 
to  capture  Unarmed  French  vessels,  nor  even  to  captvu*e  French 
armed  vessels  lying  in  a  French  port;  and  the  authority  is  not 
given,  indiscriminately,  to  every  citizen  of  Afnerka^  against 
every  citizen  o£  France;  but  only  to  citizens  appointed  by  com- 
missions, or  exposed  to  immediate  outrage  and  violence.  So 
far  it  is,  unquestionably,  a  partial  war;  but,  nevertheles,  it  is  a 
public  war,  on  account  of  the  public  authority  from  which  it 
emanates. 

There  are  four  acts,  authorised  by  our  government,  that  arc 
demonstrative  a  of  state  of  war.  A  belligerent  power  has  a  right, 
by  the  law  of  nations,  to  search  a*  neutral  vessel;  and,  upon 
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1800.  suspicion  of  a  violation  of  her  neutral  obligations,  to  seize  and 
km^-mm^  cany  her  into  port  for  further  lexamination*  But  by  the  acts  of 
congress,  an  American  vessel  it  authorised:  1st.  To  resist  the 
search  of  a  French  public  vessel:  2d.  To  capture  any  vessel  that 
should  attempt,  by  force,  to  compel  submission  to  a  search: 
3d.  To  re-capture  any  American  vessel  s'^zed  by  a  French  vessel; 
and  4th.  To  capture  any  French  armed  vessel  wherever  found  on 
the  high  seas.  This  suspension  of  the  law  of  nations,  this  right 
of  capture  and  re-capture,  can  only  be  authorised  by  an  act  of  the 
government,  which  is,  in'  itself,  an  act  of  hostility.  But  still  it 
is  a  restrained,  or  limited,  hostility;  and  there  are,  undoubtedly, 
many  rights  attached  to  a  general  war,  which  do  not  attach  to 
this  modification  of  the  powers  of  defence  and  aggression.  Hence, 
whether  such  shall  be  the  denomination  of  the  relative  situation 
of  America  and  France^  has  occasioned  great  controversy  at  the 
bar;  and,  it  appears,  that  Sir  William  Scotty  also,  was  embarrassed 
in  describing  it,  when  he  observed,  that  "  in  the  pre3ent  state  of 
hostility  (if  so  it  may  be  called)  between  America  and  France^ 
it  is  the  practice  ^of  the  English  Court  of  Admiralty  to  restore^ 
re-captured -4m^rican  property,  on  payment  of  a  salvage.  Rob.  Rep. 
54.  The  Santa  Cruz.  But,  for  xny  part,  I  cannot  perceive  the 
difficulty  of  the  case.  As  there  may  be  a  public  general  war,  and 
a  public  qualified  war;  so  ther^  wiay,  upon  correspondent  princi- 
ples, be  a  general  enemy^  and  a  partial  enemy.  The  designation 
of  "  enemy'*'*  extends  to  a  case  of  perfect  war;  but  as  a  general  de- 
signation, it  surely  includes  the  less,  as  well  as  the  greater,  species 
of  warfare;  If  congress  had  chosen  to  declare  a  general  war, 
Frwice  would  have  been  a  general  enemy;  having  chosen  to  wage 
a  partial  war,  France  was,  at  the  time  of  the  capture,  only  ai 
partial  enemy ;  but  still  she  was  an  enemy. 

It  has  been  urged,  however,  that  congress  did  not  intend  the 
provisions  of  the  act  of  March  1799,  for  the  case  of  our  subsist- 
mg  qualified  hostility  with  France^  but  for  the  case  of  a  future 
state  of  general  war  with  any  nation:  I  think,  however,  that  the 
contrary  appears  from  the  terms  of  the  law  itself,  and  from  the 
subsequent  repeal.  In  the  9th  section  it  is  sdd,  that  all  the  money 
accruing,  "or  which  has  already  accrued  from  the  sale  of  prizes  ^^ 
shall  constitute  a  fund  for  the  half-pay  of  officers  and  seamen. 
Now,  at  the  time  of  making  this  appropriation,  no  prizes^  (which 
ex  vi  termini  implies  a  capture  in  a  state  of  war)  had  been  taken 
from  any  nation  but  Fponce^  thosie  which  had  been  taken,  were 
not  taken  from  France  as  a  friend:  they  must  consequently  have 
been  taken  from  her  as  an  enemy;  and  the  retrospective  provision 
of  the' law  can  only  operate  on  such  prizes.  Besides,  when  the 
13th  section  regulates  "  the  bounty  given  by  the  United  States  on 
any  national  ship  of  war,  taken  from  the  enemy ^  and  brought  into 
port,"  it  is  obvious,  that  even  if  the  bounty  has  no  relation  to  pi-e- 
wous  cs^tures,  it  must  operate  from  the  moment  of  passing  tlie 
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ftct,  and  embraces  the  case  of  a  national  ship  of  war  taken  from.  1800. 
France  as  an  enemy,  according  tg  die  easting  qualified"  state  of  <i^yr^ 
hostilities.  But  the  repealing  act,  passed  on  the  3d  of  March  18CX), 
(subsequent  to  the  re-capture  in  the  present  case)  ought  to  silence 
all  doubt,  as  to  the  intention  of  the  legislature:  for,  if  the  act  of 
jl&rc^"  1799,  did  not  apply  to  the  French  republic,  as  an  enemy, 
there  could  be  no  reason  for  altering,  or  repealing,  that  part  of  it, 
:H^hich  regulates  the  rate  of  salvage  on  re-captures. 
-  The  acts  of  congress  have  been  analysed  to  show,  that  a  war  is 
not  openly  denounced.against  France^  and  that  France  is  no  where 
expressly  called  the  enemy  of  America:  but  this  only  proves  the 
circumspection  and  prudence  of  the  legislature.  Considering  our 
national  prepossessions  in  favour  of  the  French  republic,  congress 
had  an  ardous  task  to'perform,  even  in  preparing  for  necessary  de- 
fence, and  just  retaliation*  As  the  temper  of  the  people  rose,  how- 
ever, in  resentment  of  accumulated  wrongs,  the  language  and  the 
measures  of  the  government  became  more  and  more  energetic 
and  indignant;  though  hitherto  the  popular  feeling  may  not  have 
been  rife  for  a  solemn  declaration  of  war ;  and  an  active  and  power- 
ful opposition  in  our  public  councils,  has  postponed,  if  not  pre- 
vented that  decisive  event,  which  many  thought  would  have 
best  suited  the  interest,  as  well  as  the  honour  of  the  United 
States*  The  progress  of  our  contest  with  France^  indeed,  resem- 
bles much  the  progress  of  our  revolutionary  contest;  in  which, 
watching  the  current  of  public  sentiment,  the  patriots  of  that  day 
proceeded,  step  by  step,  from  the  supplicatory  laiiguage  of  peti- 
tions for  a  redress  of  grievances,  to  the  bold  and  noble  declara- 
tion of  national  independence. 

Having,  then,  no  hesitation  in  pronouncing,  that  a  partial  war 
exists  between  America  and  France^  and  that  France  was  an 
enemy,  within  the  meaning  of  the  act  of  March  1799,  my  voice 
must  be  given  for  affirming  the  decree  of  the' Circuit  Court. 

Paterson,  Justice.  As  the  case  appears  on  the  record,  and 
has  been  accurately  stated  by  the  counsel,  and  by  the  judges,  who 
have  delivered  their  opinions,  it  is  not  necessary  to  recapitulate 
the  facts.  My  opinion  shall  be  expressed  in  a  few  worck.  The 
United  States  and  the  French  republic  are  in  a  qualified  state  of 
hostility.  An  imperfect  war,  or  a  war,  as  to  certain  objects,  and  to 
a  certain  extent,  exists  between  the  two  nations ;  and  this  modified 
warfare  is  authorised  by  the  constitutional  authority  of  our  coun- 
try. It  is  a  war  quoad  hoc*  As  far  as  congress  tolerated  and  au- 
thorised the  war  on  our  part,  so  far  may  we  proceed  in  hostile 
operations.  It  is  a  maritime  war;  a  war  at  sea  as  to  certain  pur- 

K«es.  The  national  armed  vessels  of  France  attack  and  capture 
e  national  armed  vessels  of  the  United  States;  and  the  national 
armed  vessela  of  the  United  States  are  expressly  authorised  and 
directed  to  attack,  subdue,  and  take,  the  national  armed  vessels 
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1 800.  of  France^  and  also  to  re-capture  American  veesela.  It  is  therefore 
.'mmifmm^  a  public  war  between  the  two  nations,  qualified,  on  our  part,  in 
the  manner  prescribed  by  the  constitutional  organ  of  our  country. 
In  such  a  state  of  things,  it  is  scarcely  necessary  to  add,  that  the 
term  "  enemy ^^^  applies;  it  is  the  appropriate  expression,  to  be 
limited  in  its  signification,  import,  and  use,  by  the  qualified  nature 
and  operation  of  the  war  on  our  part.  The  word  enemy  proceeds 
the  full  length  of  the  war,  and  no  farther.  Besides,  the  intention  of 
the  legislature  as  to  the  meaning  of  tiiis  word,  enemy,  is  clearly 
deducible  from  the  act  for  the  government  of  the  navy,  passed 
the  2d  of  Mdrch  1799.  This  act  embraces  the  past,  present,  and 
future,  and  contains  passages,  which  point  the  character  of  enemy 
at  the  French^  in  the  most  clear  and  irresistible  manner.  I  shall 
select  one  paragraph,  namely,  that  which  refers  to  prizes  talten 
hy  our  public  vessels,  anterior  to  the  passing  of  the  latter  act. 
The  word  prizes  in  this  section  can  apply  to  the  /VencA,  and  the 
French  only.  This  is  decisive  on  the  subject  of  legislative  intefk* 
tion. 

By  the  Court:  Let  the  decree  of  the  Circuit  Court  be  af- 
firmed*. 
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Ludlow,  PlaintifiF  in  Error,  'oersus  Bingham.^ 

IN  aron  This  was  an  action  by  the  indorsee,  against  the  draiv> 
er,  of  a  promissory  note  ^  and  the  following  case  was  submits 
ted  for  the  opinion  of  the  Court: 

'  **  Sometime  about  the  end  oi  December  1792,  the  defendant, 
<<  for  a  full  and  valuable  consideration,  that  is  to  say,  in  conside- 
•*  ration  of  Wm*  Duer^  of  the  city  of  Ncw-Tork^  relinquishing  to 
^'him  (the  defendant)  his  the  said  Wnu  Duer^s  right  to  a  certain 
*^  portion  of  a  contract,  made  witli  the  state  of  3fassochusettSj  for 

*  The  question  inyolved  in  this  cause  had  been  argued  in  the  Supreme 
Court;  but  before  any  opinion  was  given  by  the  Judges,  and  in  order  to  avoid 
diday,  a  judgment  was  entered,  by  consent,  for  the  defendant,  on  which  the 
present  writ  of  pnov  was  brought,  witli  an  agreement,  that  the  decision  of 
the  High  Court'  of  .Errors  and  Appeals,  should,  also,  be  binding  in  the  cases 
of  M*Mver»  y.  Bing/unn»  Service  v.  Bingham^  and  At'Crea  v.  Bingham^  all  de- 
pending in  the  Supreme  Court  on  the  same  facts.  The  present  report  com- 
prises we  arguments  in  both  Courts. 
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1799.  **  the  purchase  of  a  large  tract  of  land,  caused  to  be  paid  and  d€* 
u-y;  "  livered  at  the  city  of  New-Tork  to  the  said  Wm.  Diier^  the  se* 
"  veral  promissor}*^  notes  in  the  declaration  mentioned;  all  .of 
**  which  were  drawn  by  the  defendant,  payable  at  the  bank  ot 
*'  the  United  States^  to  the  order  of  Henry  Knox^  esq.  a  citizeiii  of 
^i  Massachusetts^  and  indorsed  in  blank  by  him  to  die  said  Wm. 
u  Duer,  whose  property  they  became  by  the  said  delivery;  and 
C4  continued  so  to  be,  until  he  parted  therewith,  as  hereafter  men- 
it  tioned.  Oh  the  11th  of  May  1793,  a  foreign  attachment  issued 
u  out  of  the  Court  of  Common  Pleas  for  Philadelphia  County,  at 
li  the  suit  of  Nicholas  Ftsh^  a  citizen  of  the  fetate  of  New^Tori^ 
li  against  the  said  Wm*  Duer^  which  was,  on  the  same  day,  duly 
((  served  in  the  hands  of  the  defendant,  with  notice  to  him  as  gar- 
i(  nishee;  and  on  executing  a  writ  of  inquiry,  in  the  said  attach- 
c(  ment,  die  sum  of  4103/.  15*.  6rf.  Pennsylvania  currency  was,  on 
u  die  8th  of  March  1794,  found  due  to  tne  plaintiiF  therein,  from 
4(  the  said  Wm.  Duer^  and  judgment  thereupon  rendered,  which 
i(  judgment  still  remains  in  full  force  and  unsatisfied.  At  the 
((  time  of  issuing  and  serving  the  said  attachment  as  aforesaid, 
i(  die  said  notes  remained  in  die  possession,  and  were  the  property 
ft  of  the  said  Win*  Duer^  and  continued  so  to  be,  until  sometime 
u  afterwards,  in  the  same  year,  when  they  were  paid  away  by 
tc  him  in  Neiv-Tork  to  citizens  of  New-Tork^  for  a  full  and  valu- 
t4  able  considei*ation,  by  deliverj'^,  and  without  his  indorsement 
a  thereon;  and,  afterwards,  they  were  severally  paid  away  and 
u  delivered  in  Nexv-Torky  by  the  persons  so  receiving  them  res- 
it pectively  (before  the  bringing  of  the  actions^  citizens  of  NetV'^ 
u  Tork  (except  M^'Crea^yfhoi^ikcitixexLoi Pennsylvania)  respec- 
4(  tively  for  full  and  valuable  considerations  and  without  any 
«t  knowledge  on  their  parts  of  the  said  attachment  having  beeii 
^i  served  or  issued,  other  than  such  knowledge  as  may  be  deemed 
*'  to  result  from  the  record  of  the  said  attachment,  and  the  pro- 
«  ceedings  thereon;  and  without  any  knowledge  of  the  agree- 
"  ment  so  as  aforesaid  made  between'  the  said  Wm*  Bingham 
"  and  Wm.  Due7\  It  is  agreed  that  promissory  notes  were,  at  the 
<^  time  of  negotiating  the  said  promissory  notes,  and  still  are^ 
"  negotiated  and  considered  in  Nexu-Tork^  Upon  the  same  fobting 
<^  as  foreign  bills  of  exchange,*  accottling  to  the  custom  of 
"  merchants, 

«  Questions  submittedto.theopinionof  the*  Judges:  Were  the 
"  sums  of  money,  or  any  part  thereof,  due  on  the  said  notes, 
*'^  liable  to  the  said  attachment,  and  bound  thereby  in  the  hands  of 
"  the  defendant?  Or,  Is  he  bound  to  pay  the  plaintiffs  in  these 
^^  causes,  notwithstanding  the  said  attachment,  and  proceedings 
**  thereon,  the  amoimt  of  die  said  notes,  or  any  parjt^  thereof? 
^^  After  an  opinion  shall  be  given  on  these  questions,  it  is  agr^ed^ 
"  that  die  Court  shall  be  audiorised  to  give  such  judgmenr  in 
"  the  several  lections,  as  the  facts  here  stated,  and  as  the  fects 
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^<  that  shall  be  brought  forward,  under  the  subjoined  agreement,    1799. 
*^  shall  induce  them  to  deem  tight**'  ^^^^-v*-^ 

The  case  was  argued  by  Ingersoll  and  Dalla^^  for  the  plaintiff, 
and  by  Lexvis  and  E.  Tilghman^  for  the  defendant* 

For  the  plaintiff,  Dallas  premised,  that  the  ciase  admits  aU  the 
fiicts  essential  to  constitute  a  legal  right  of  recovery:  the  note 
was  originally  issued  for  a  valuable  consideration ;  it  was  deliver- 
ed  in  NerwTork ;  all  the  parties  to  the  note  and  the  attachment, 
except  Bingham^  are  citizens  of  New-Tork  or  Massachusetts ;  it 
was  attached  before  it  was  due;  the  note  vested  in  Dtier  by  the 
delivery,  and  was  afterwards  divested  for  a  valuable  considera- 
tion, without  notice  of  the  attachment,  by  delivery  and  without 
Z)t/^r'«  indorsement;  and  promissory  notes  are  on  the  same  foot- 
ing in  New'Tork  as  foreign  bills  of  exchange.  Whethet,  then,  we 
consider,  1st,  the  nature  of  the  contract  between  the  origins^ 
parties  to  the  note;  or,  2d,  the  operation  of  the  transfer,  by  deli- 
ver}', from  Huer  to  the  purchasers  of  the  note,  the  pUuntiff  is  enr 
titled  to  recover- 

1st.  The  original  contract  was  an  agreement  by  Bingham^  to 
give  his  own  note,  payable  to  Knox^  or  order,  indorsed  in  blank,  by 
Knox^  to  Duer ;  and  such  a  note  is  transferable  merely  by  deliver}^ 
Doug*  633.  9.  This  quality  of  transfer  by  delivery^  was  the  es- 
sence of  the  contract;  so  diat  the  person  holding  die  note  on  die 
day  of  payment  might  be  entided  to  receive  the  amount.  As  long 
as  it  remained  in  the  hands  of  Duer^  it  was  susceptible  of  such  a 
transfer;  the  right  could  not  be  changed,  modified,  or  defeated^ 
by  Bingham  hinlself ;  and  though  a  creditor  of  Duer^s  might  at- 
tach a  debt  due  to  him,  he  could  not  alter  the  conditions  of  the 
contract  on  which  the  debt  arose;  on  the  one  hand,  to  release 
Bingham^  from  the  obligation  of  those  conditions;  or^  on  the 
other  hand,  to  injure  him  for  performing  them. 

But'the  place  of  negotiating  the  contract  was  New^Tork^  and 
the  note  was  actually  delivered  there.    The  law  of  Nexo^Tori^ 
therefore,  is  to  be  regarded  iii  construing  the  contract  and  obli- 
gation of  the  parties.    It  is  true,  that  the  note  is  dated  at  Phila- 
delphia^ and  is  made  payable  at  the  bank  of  the  United  States  i 
but  Philadelphia  merely  designates  the  place  of  the  drawer's  resi- 
dence ;  the  note  is  not  payable  at  his  house ;  and  being  payable 
at  the  bank  of  the  United  States^  does  not  necessarily  make  it 
payable  in  Pennsylvania*  1  voL  284.    Swifts  edit.  Acts  of  Con- 
gress.  The  note  never  passed  from  the  drawer  in  Pennsylvania; 
but  continued  in  his  hands,  in  the  nature  of  an  escrow^  till  it  was 
delivered  in  Nerv-IorL  The  delivery  there,  first  gave  life  to  the 
note.  It  was,  of  course,  contemplated  (as  the  event  has  proved) 
that  the  note  should  be  negotiated  w;here  it  was  delivered;  that  it 
should  circulate  there  till  the  day  of  payment;  and  that  on  the 
day  of  payment  it  should  be  presented  at  the  banly  of  the  United 
Vol.  IV.  H  .  States, 
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1T99* '  States*  Referring,  therefore,  to  the  lex  loci  as  our  guide,  a  promis* 
\mm*Ymmj  sory  note  must  be  regarded  as  a  foreign  bill  of  exchange,  \7hich 
can  never  be  affected  in  the  hands  of  a  bond  fide  indorsee,  on  ac- 
countof  any  circumstances,  not  appearing  on  tiie  face  of  the  instru- 
ment itself.  2  DalL  Rep.  396.  But  even  considering  PAi/cwfe^Aia 
as  the  place  of  executing  the  contract,  what  would  be  the  effect? 
It  is  the  place  where  JBinghamisto  pay  accordingto  thetetms  of  the 
contract;  that  is,  to  pay  to  any  hondjide  holder  by  the  indorsement 
of  Knox^  and  the  delivery  ofDuer;  so  that  it  could  not  be  ascertain- 
ed  to  whom  he  was  debtor  on  die  note,  till  the  day  of  payment. 
There  is  no  analogy  between  the  present  case,  and  the  case  of 
M^Cullotigh  V.  Huston.  1  Dall.  Rep.  453.  There  the  equity  al- 
lowed was  between  the  drawer  and  payee,  arising  on  a  note, 
which  was  not  like  a  foreign  bill  of  exchange,  but  was  of  a  re- 
stricted negotiable  character  under  an  act  of  assembly.  Even  if 
s  this  had  been,  strictly,  a  Pi^nn^t/Zvanfa  transaction,  Ludlow  would 

only  have  taken  the  tiote,  on  the  principle  of  M^Ctdlouffh  v.  Hus^ 
ton^  subject  to  the  equity  existing  between  Bingham^tht  drawer, 
and  Knox  J  the  payees  Besides,  the  Gourt  have  repeatedly  decided, 
that  the  principle  of  that  case  did  not  apply  to  accommodation 
notes.  It  is,  likewise,  to  be  observed,  that  by  the  act  of  assembly 
the  drawer  is  liable  for  no  more  than  is  due  upon  the  note  at  the 
time  of  the  first  assignment;  and  there  is  no  question  in  the 
present  case  as  to  the  amount,  but  merely  as  to  whom  the  amount 
is  payable. 

2d..  The  operation  of  Duer*s  trsmsfer  by  delivery  is  conclusive* 
'  It  is  a  great  i  •iling  principle,  that  circumstances  existing  between 
parties  to  a  contract,  shall  not  affect  the  rights  of  third  persons. 
Nothing  that  passed  between  Bingham  said  Duer^  which  the  face 
of  the  instrument  does  not  show;  no  right  which  Fish  acquired 
against  Duer^  ought  to  affect  Ludlow^  without  notice  express  or 
implied.  A  latent  bar  ought  never  to  impeach  the  validity  of  an 
:U)parendy  good  transfer  of  negotiable  interests.  1  Lojh.  Gtlb. 
£vid.  194,  5.  On  the  face  of  the  note,  the  contract  of  BingAofn 
has  no  reladpn  at  all  to  Duer;  it  does  not  appear  that  I)i4er  was 
ever  interested  in  it;  and  though  it  may  be  presumed  that  the  first 
purchaser,  who  took  the  note  by  Duer^s  dehvery,  was  apprised  of 
the  fact,  the  presumption,  wiU  not  in  any  degree,  apply  to  the 
.  plaintiff.  The  case  admits,  indeed,  that  there  was  no  express  no- 
tice o£  the  attachment,  and  there  is  no  ground  to  argue  an  implied 
notice  from  the  record :  for,  even  if  a  citizen  of  New^Torky  purchas- 
ing a  note,  or  a  bill  of  exchange  in  New-Tork^  is  bound  to  respect 
the  laws  of  Pennsylvania^  and  to  examine  the  records  of  all  our 
Courts,  before  his  purchase,  to  ascertain  whether  an  attachment 
has  not  issued  against  every  indorser  of  the  note,  what  wais  ther^ 
that  could  lead  to  such  an  examination,  in  relation  to  Dtier^  who 
is  not  a  party  to  the  note,  and  might  be  an  utter  stranger  to  the 
present  plaintifff  Again:  if  notice  is  to  be  presumed^ from  the 
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IhpendenSy  it  applies  to  a  negotiation  in  London,  or  Amsterdam,  1T99* 
as  well  as  in- NeW'Tori;  to  a  bill  of  exchange,  or  any  other  con.  u^v**^ 
tract,  as  well  as  to  a  promissory  note;  and  to  a  negotiation  through 
a  hundred  persons  merely  by  delivery,  as  well  as  to  such  a  nego- 
tiation by  an  individuaL  It  is  obvious,  therefore,  that  the  credit 
and  facilides  of  commerce  would  be  destroyed,  should  such  a 
doctrine  prevaS* 

The  consequences  of  allowing  the  attachment  as  a  bar  would, 
likewise,  be  peculiarly  unjust  and  injurious  to  the  present  holder 
of  the  note,  who  did  not  take  it  on  the  credit  of  JOuer,  and  to 
whom  Duer  is  in  no  wise  bound;  If,  indeed,  payment  to  Fish  is 
a  good  pa)rment  of  the  note,  it  is  a  payment  by  the  drawer;  and, 
of  course,  it  extinguishes  all  remedy  against  the  indorsers,  whose 
undertaking  is  merely  a  collateral  one,  to  pay  on  the  drawers  de- 
fault: so  that  the  plaintiff,  the  last  indorsee,  taking  the  note,  per- 
haps, on  the  credit  of  the  indprsers,more  than  on  the  credit  of  the 
drawer,  is  deprived  of  eveiy  security,  without  any  imputable 
laches  on  his  part.  But  a  fair  holder,  for  a  valuable  consideration, 
of  a  bill  of  exchange,  or  note  payable  to  bearer,  is  protected  even 
against  the  true  owner,  who  has  been  robbed,  or  has  lost  the  in- 
strument. 1  Burr.  452.  3  Burr.  1516.  1524.  1  Bl.  Hep.  485% 
4  Bac.  Abr.  705, 6.  The  attachment  cannot  surely  amount  to  more 
than  a  legal  assignment:  let  it,  therefore,  be  supposed,  that  Duer 
had  assigned  the  note  to  Fish,  with  nodce  to  Bingham;  still  the 
plsuntiff,  a  purch^er  of  a  negotiable  instrument.  Tor  a  valuable 
consideration,  without  notice,  would  be  entided  to  recover.  Or 
let  the  stronger  case  be  supposed,  that  on  such  an  assignment,  the 
note  itself  luul  been  delivered  to  Fish,  but  that  he  had  lost  it,  or 
haii  been  robbed  of  it,  that  Duer  had  found,  or  had  stolen  it,  and 
afterwards  had  sold  it,  the  purchaser  would  be  entitled  to  receive 
die  money  from  Bingham,  and  not  the  assignee.  The  rule  is  ex- 
emplified in  the  fullest  manner,  by  considering  the  note  as  payable 
to  bearer;  for,  unless  Duer  keeps  it  till  it  is  due  and  payable,  he  is 
not  the  bearer  contemplated  by  the  contract;  there  is  no  engage- 
ment to  pay  him  at  £dl.  Though,  therefore,  our  law  permits  Uie 
attachment  of  debts  due  and  payable,  it  is  manifest  that  unless 
Duer  held  the  note  till  it  was  actually  due,  it  could  not  be  payable 
to  him,  and  if  not  payable  to  him,  it  could  not  be  attached  as 
his  debt.  If  th^  instrument  of  contract  had  expressly  provided^ 
that  something  being  done  by  a  third  person,  the  debt  snould  be- 
come the  property  of  that  third  person,  when  the  act  was  done, 
Duer^s  interest  must  surely  escape,  and  nothing  would  remain 
upon  which  an  attachment  agsdnst  him  could  operate.  Though 
not  by  the  words,  yet  by  the  nature  of  the  contract,  the  same  ef- 
fect b  produced:  for,  a  third  person  being  the  bearer  on  the  day 
of  payment,  and  presenting  the  note,  at  the  place  of  payment,  the 
contract  is  to  pay  him;  and  every  antecedent  transmissible  interest, 
of  which  Duer  was  possessed,  is  effectually  extinguished. 

For 
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1T99*  For  the  defendant,  E.  Tilghman  and  Lewis*  contended  tha« 
U-v^  Fish^  having  attached,  while  the  note  was  in  Duer'*s  hands,  ob- 
tained a  legal  lien  upon  the  money  mentioned  in  it;  although  the 
money  was  not  then  due  from  the  drawer,  nor  had  the  note  ever 
been  in  the  possession  of  the  attacher;  and  that  having  pursu*^'* 
his  lien,  without  laches^  he  is  now  entided  to  the  money*  The 
general  principle  of  the  attachment  law,  is  clearly  in  favour  of  Fish ; 
and  his  claim  must  prevail,  imless  die  plaintiff  in  error  shows,  that 
the  note  was  a  species  of  property  not  liable  to  an  attachment. 

In  attempting  to  maintain  this  exemption  from  attachment  it 
has  been  urged,  that  the  note  is  subject  to  the  laws  of  New^T^ork^ 
where  promissory  notes  are  upon  the  same  footing  with  bills  of 
exchange ;  and,  therefore,  it  was  not  attachable :  but  the  fact,  and 
the  inference  deduced  from  it,  are  alike  denied.  The  note  was 
executed  ^t  Philadelphia i  it  is  dated  there;  it  was  there  indorsed 
by  Henry  Knox;  and  it  is  payable  at  the  bank  of  the  United 
States.  It  is  true,  that  the  note  was  delivered  to  Duer  in  New* 
Tork^  agreeably  to  Bingham* s  contract;  but  Duer  well  knew  that 
it  had  been  previously  executed  in  Philadelphia^  and  by  the  de- 
livery in  Philadalphia,  Knox's  indorsement  took  effect.  An  ex- 
press stipulation  on  the  face  of  the  note,  made  it  payable  at  the 
bank  of  die  United  States;  and  it  is  an  established  principle^ 
that  a  contract  for  the  payment  of  money  is  to  be  governed  by 
the  laws  of  the  place,  where  it  is  payable.  Prac.  in  Chan.  128. 
2  Burr.  1083,  4.  1  Bl.  Rep.  258,  9.  It  is  not  a  sufficient  answer, 
that  the  bank  of  the  United  States  is  not  permanendy  fixed  at 
Philadelphia;  for,  the  parties  to  the  contract,  in  making  it  the 
place  of  payment,  considered  it  as  at  Philadelphia;  and  there 
could  be  no  idea  of  a  removal  of  the  bank,  while  Philadelphia  con- 
tinued  the  seat  of  the  federal  government;  inasmuch  as  it  is  ex- 
pressly provided,  that  the  officer  at  the  head  of  the  treasury  de- 
partment shall  be  furnished  with  weekly  statements  of  the  affairs 
of  the  institution,  and  should  be  entitled  to  inspect  the  general 
accounts  in  relation  to  such  statements:  1  vol.  293.  sect.  7.  art.  16. 
(Swift^s  edit).  The  place  of  payment  was,  evidentiy,  fixed  for 
the  drawer's  convenience:  and  although,  if  there  is  a  place  ap- 
pointed for  payment,  a  personal  application  need  not  be  made  to 
the  drawer  of  a  note  (2  Hen.  Bl.  Pep.  509.)  yet,  stipulating 
that  payment  should  be  made  at  the  bank  of  the  United  States^ 
shows*  that  the  law  of  Pennsylvania  was  to  furnish  the  rule,  for 
construing  the  legal  efiect  of  the  contract. 

Again,  it  is  urged,  .that  the  note  was  in  the  nature  of  an  escrow 
till  it  was  delivered  to  Duer  at  NeW'Tork;  and  that  receiving  its 
life  in  New-Yorky  it  must  be  governed  by  the  law  of  the  place  of 

^  Tilghfnan  havin{|f  embraced  in  his  ailment  on  the  present  occasion, 
liU  that  had  been  suggested  by  LeviU  in  the  Supreme  Courts  the  latter  de- 
clined 9nterin£^  again  mto  the  discussion  on  the  writ  of  error. 
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its  existence.  But  the  note  is  payable  in  four  yezrs  from  its  date;  1799. 
and,  therefore,  even  considering  it  in  the^  nature  of  an  escrow,  Vw-v-i^ 
when  the  condition  was  discharged,  it  took  effect,  with  relation 
to  its  date  and  execution  in  Philadelphia*  There  is  nothing  to 
show,  that  with  regard  to  this  note,  more  than  with  regard  to 
any  other  note  executed  and  payable  in  Philadelphia,  but  deliver- 
ed to  the  indorsee  in  New-Tori,  it  was  in  the  contemplation  of 
the  parties,  that  NeW'Tork  should  be  the  scene  of  negotiation. 
It  is  in  vain  for  the  counsel  to  assert,  that  it  could  not  have  been 
put  in  circulation  at  New-'Tork,  with  a  view  to  the  laws  of  another 
state;  for,  the  date  of  the  note,  and  the  place  prescribed  for  its 
payment,  are  premises  from  which  the  legal  inference  is  insur- 
mountable, that  the  law  of  Pennsylvania  was  contemplated.  Let 
it  be  supposed,  that  on  the  day  of  payment  jB/W^flfm  had  tendered 
the  money  at  the  bank  of  the  United  States,  when  no  person  was 
ready  to  receive  it:  the  tender,  if  legal,  would  discharge  him 
from  any  claim  for  future  interest;  but  by  what  law  would  the 
validity  of  the  tender  have  been  tried?  Or  suppose,  that  the  note 
had  been  inyalid  by  the  law  of  Pennsylvania,  could  it  have  been 
rendered  valid  by  reference  to  the  law  oiNexv^Torkf 

It  has  been  objected,  however,  as  another  ground  of  opposi- 
tion to  the  lien  of  the  plaintiff  in  the  attachment,  that  even  an 
attachment  cannot  prevail  against  the  ion^^^/i?  holder  of  the  notef, 
for  a  valuable  consideration,  and  without  notice:  while  it  re- 
mained in  the  hands  of  Diier,  the  adverse  coimsel  admit,  that  it 
was  subject  to  an  attachment;  but  they  contend,  that  the  defend- 
ant in  the  attachment  might  defeat  the  lien,  whenever  he  pleased, 
by  the  mere  delivery  of  the  note.  It  will  hereafter  be  shown, 
however,  that  the  concession  and  the  argument  cannot  be  recon- 
ciled. But  the  comer-stone  of  the  defence  is,  that  notes  of  this 
description  are  to  be  governed  only  by  what  appears  on  the  face 
of  the  paper;  and  this,  undoubtedly,  is  the  law  in  England  (whence 
the  authorities  have  been  adduced)  except  as  to  attachments.  In 
Peimsyhania,  however,  the  face  of  the  paper  is  not  the  criterion, 
on  which  a  bona  fide  purchaser  is  to  judge.  The  distinction  arises 
on  this  ground,  hat  in  England  the  holder  of  a  pix)missoiy  note 
is  not  considered  as  an  assignee,  but  in  Pennsylvania  he  is  so 
considered;  Doug,  614.  and  although  an  indorsee  in  England  is 
discharged  from  all  equitable  circumstances  existing  between  the 
original  parties,  which  do  not  appear  on  the  instrument  itself,  an 
asaignee  of  a  note,  in  Pennsylvania,  is  bound  jto  resort-  to  the 
drawer,  to  know  whether  there  is  any  defence*equitable  or  legal. 
Showing,  then,  that  the  face  of  the  note  is  not  the  criterion,  we 
destroy  the  very  foundation  of  the  plaintiff's  claim.  That  the  in- 
dorsee takes  the  note  subject  to  all  the  equit}'^  between  the  draw- 
er and  indorser  has  been  expressly  adjudged.  1  DalL  Rep*  4Af2, 
3,  4.  The  negotiability  of  the  note  is  qualified,  not  absolute. 
The  ^rst  indorsee,  indeed,  is  as  innocent,  as  any  subsequent  one; 

and 
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ir99«  smd  if  the  equity  of  the  drawer's  defence  against  the  indorser  is 
Upy  ^mJ  to  affect  the  first  indorsee,  there  can  be  no  just  reason  why  it 
should  not  equally  affect  the  second:  the  face  of  the  note  is  the 
same  in  the  one  case,  as  in  the  other;  the  second  indorsee  can 
recover  no  more  from  the  drawer  than  the  first;  and  it  may  as 
fairly  be  contended  that  a  payee  could  defeat  an  attachment  by 
indorsement,  as  an  indorsee  by  delivery. 

It  is  asked,  whether  \t  is  reasonable  to  expect  that  the  purchaser 
of  the  note  in  market,  should  inquire  after  attachments,  or  liens 
against  Dtter,  whose  name  does  not  appear  on  the  note?  And 
yet  the  plaintiff  himself  relies  on  the  supposed  terms,  on  which 
the  note  was  delivered  to  Duer  in  NexV'Tork.  But  the  fact  is, 
that  the  note  came  to  Duer  for  a  valuable  consideration,  as  a 
common  note,  not  merely  as  an  accommodation  note;  and  our 
argument  is,  that  the  face  of  the  note  affording  no  criterion  to 
protect  the  holder  from  a  set-off,  or  attachment,  against  Duer^  it 
was  incumbent  on  the  person  purchasing  it,  to  apply  to  the  drawer 
for  information,  not,  particularly,  as  to  the  right  of  Duer^  but, 
generally,  as  to  the  validity  of  the  note* 

The  adverse  counsel  urge,  that  if  payment  by  Bingham  to  Fish 
will  be  good,  then  the  note  will  be  extinguished,  and  the  holder 
can  have  no  remedy  agunst  any  of  the  indorsers.  But  might 
not  each  indorser  recover  from  the  person  with  whom  he  dealt, 
in  an  action  for  money  had  and  received?  At  all  events,  each 
party  to  the  note  runs  his  risque ;  it  is  nothing  more  than  the 
risque  run  in  the  case  of  notes  given  in  England^  upon  usurious 
and  gaming  contracts;  nor  is  it  harder  than  the  <n>eration  of  the 
principle  in  M^Cullough  v.  Huston,  which  would  nave  produced 
the  same  decision,  had  there  been  twenty  indorsers  on  the  note 
then  in  controversy.  ^, 

.  That  Fishes  right  could  not  be  stronger,  a^  v|ilaintiff  in  an  at- 
tachment, than  as  the  assignee  of  Duer,  is  a  position  not  true  to 
every  intent.  For  instance;  Fish  might  attach  the  debt  before  it 
was  due.  Again;  in  the  csLse  of  an  assignment  he  would  be 
ffuilty  of  laches  J  and  ought  to  answer,  for  not  taking  possession  of 
die  note,  or  for  suffering  it  to  be  lost,  or  stolen;  but  from  the 
very  nature  of  the  attachment,  a  hostile  process  against  Duer, 
Fish  could  not  obtain  the  possession  of  the  note,  and  the  law 
will  aid. and  supply  the  want  of  it.  Nor  is  it  correct  to  say,  that 
Bingham  was  a  debtor  to  no  man  till  the  day  of  payment;  and 
then  only  to  the  bearer  of  the  note;  for,  the  obligation  of  the 
drawer  was  coeval  with  the  execution  of  the  note,  which  was 
debiium  in  prccsenti,  sohendum  in  futuro;  and  a  debt  of  that  de- 
scription is  clearly  attachable.  2  Dall.  Rep.  211.  Though  the 
drawer  is  guilty  of  some  negligence  in  making  a  payment,  with- 
out indorsing  it  on  his  note;  yet,  even  in  his  case,  it  has  been 
shown,  the  payment  will  be  allowed  in  Pennsylvania  against  a 
hnd  J^de  holier^  without  notice:  and,  surely,  the  case  against 
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tBe  garnishee  is  much  stronger,  the  plaintiff  in  the  attachment  lf99. 
being  in  the  prosecution  of  a  legal  right,  and  founding  his  de-  c»v*^ 
mand  against  the  garnishee  upon  the  positive  provisions  of  the 
act  of  assembly,  which,  though  it  is  in  some  respects  analogous, 
in  others  extends  further  than  the  custom  of  London*  The  words 
of  the  original  act  speak  only,  it  is  true,  of  goods,  chattels  and  ef- 
fects; but  they  were  always  construed  to  include  debts,  and  even 
lands ;  and  the  supplement  expressly  extends  to  the  goods,  chattels, 
monies,  effects,  and  credits  of  the  defendant:  2  vol.  733.  DalL  ^dit. 
The  attachment,  ipso  facto^  secures  the  effects  attached,  to  abide 
the  judgment  of  tne  Court:  1  vol.  Penn.  Laws,  p.  60.  DalL  edit^ 
The  words  of  the  domestic  attachment  law  (a  law  made  in  pari 
materia,  and,  therefore,  to  be  regarded  on  the  present  question 
of  construction)  expressly  recognise  *'  lands,  goods,  chattels,  and 
effects,^'  as  objects  of  attachment;  and  among  the  powers  vested 
in  the  auditors  under  such  an  attachment,  they  are  authorised  "to 
^^  g^ant  and  assign,  or  otherwise  to  order  or  dispose  of,  all  or  any 
^^  of  the  debts  due,  or  to  be  due,  to  and  for  the  benefit  of  the  said 
^^  defendants  [in  the  attachments]  to  the  use  of  their  creditors. 
^  And,  that  the  same  grant,  assignment,  or  disposition,  of  the 
**  said  debts  so  to  be  made,  shall  vest  the  property,  right,  and 
^^  interest,  thereof,  in  the  person  or  persons,  to  whom  it  shall  be 
*^  so  granted,  assigned,  or  oixlered,  by  the  auditors;  so  that  such 
«^  assignees  may  sue  for  and  recover  the  said  debts  in  their  own 
^  names,  and  detain  the  same  to  their  own  use.  And  that  after 
*^  such  grant,  assignment,  or  disp'osition,  made  of  the  said  debts, 
^^  neither  the  defendants,  nor  any  other  to  whom  such  debts  shall 
^^  be  due,  shall  have  power  to  recover  the  same,  nor  to  make  any 
***  release  or  discharge  thereof  Ibid.  s.  2.  7.  p.  194, 5, 6,  T.  The 
domestic  attachment  has,  indeed,  the  effect  of  a  bankruptcy;  but 
if  the  plaintiff's  doctrine  is  true,  a  bankrupt's  agent  may  effectu- 
ally, by  mere  delivery,  pass  away  notes  indorsed  in  blank. 

In  Carthew  26,  it  is  said,  that  bills  of  exchange  are  attachable, 
according  to  the  custom  of  London^  and  the  adverse  counsel  ad« 
mits,  that  the  note  was  attachable,  while  it  remained  in  the  hands 
of  Duer.  But  if  so,  how  can  the  attachment  be  dissolved,  with-^ 
out  appearing  to  it,  on  the  terms  of  the  law?  There  is  no  laches 
on  the  part  of  the  plaintiff;  and  if  the  note  could  be  attached  at 
all,  it  must  be  effectually  attached.  It  is  idle  to  allege,  that  the 
success  of  the  attachment  must  depend  on  the  note's  remain- 
ing with  the  defexidant,  till  the  attachment  had  run  its.  course* 
Suppose  a  judgmtnt  had  been  obtained  against  the  garnishee  be- 
fore tlie  note  was  due,  with  a  stay  of  execution  till  it  became 
due,  could  this  lien  be  defeated  by  a  subsequent  sale  and  deliver 
ry  of  the  note?  Suppose  a  suit  instituted  by  the  indorsee  of  a 
note  against  the  drawer,  and  the  note  afterwards  lost,  oi  stolen; 
would  the  claim  of  a  bona  Jide  purchaser,  in  such  cases,  super- 
sede the  suit,  or  prevail  against  the  plaintiff  in  it,  after  he  had 
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1799.  obtained  a  judgment?  Suppose  a  bill  of  exchange  protested  for 
V— .y-— /  non-acceptance,  a  suit  and  judgment  upon  it,  and  afterwards,  but 
before  the  day  of  payment,  it  was  lost;  a  biU  may  be  negotiated 
^er  such  a  protest  (2  DalL  Rep.  396.)  and,  yet,  would  a  pur- 
chaser be  preferred  to  the  plaintiff  in  die  suit,  or  could  he  reco- 
ver a  second  time  from  the  drawer?  The  attachment  ought,  in 
short,  to  be  regarded  in  the  nature  of  a  suit  brought  by  Duer 
himself. 

The  hardship  of  the  case  is  not  feo  great,  or  so  unprecedented, 
as  to  require  an  extraordinary  interposition  of  the  Court,  to 
change,  or  modify,  on  equitable  principles,  the  operation  of  a  posi- 
tive law.  In  England^  notes,  and  other  securities,  given  upon  usu- 
rious, or  gaming,  considerations,  are  void  in  the  hands  of  a  bond 
Jide  liolder,  for  a  valuable  consideration,  without  notice,  even  as 
against  the  drawer,  who  was  accessary  to  the  injury  and  embar- 
rassment by  issuing  the  note.  In  those  instances,  as  well  as  in 
the  present  instance,  no  warning  appears  on  the  face  of  the  paper; 
and  the  bar  is,  emphatically,  a  latent  bar,  no  record  existing  by 
which  it  could  be  traced,  or  ascertained.  Is  it  not  as  reasonable, 
iis  just,  tliat  the  attachment  should  operate  in  favour  of  a  bond 
fide  creditor  of  Duer^  who  had  no  power  to  obtain  possession  of 
the  note;  as  that  the  original  taint  in  the  consideration,  of  a  gam- 
ing, or  an  usurious,  contract,  should  operate  in  favour  of  a  party 
to  the  illegal  transaction? 

Upon  the  whole.  Fish  has  attached  when  the  property  and  the 
possession  of  the  note,  were  both  in  Duer  \  and  his  opponents 
must  convince  the  Court,  that  an  attachment,  once  operative,  can 
be  legally  done  away,  without  some  laches^  or  relinquishment,  on 
his  part. 

Ingersoll^  for  the  plaintiff  in  error,  in  reply.  The  question  un- 
der consideration  is  novel,  curious,  and,  in  its  consequences, 
most  extensive :  it  is  not  too  much  to  say,  that  the  negotiable 
paper  of  Philadelphia,  depends,  for  its  circulation  abroad,  upon 
the  event  .of  the  cause.  The  subject  may  be  considered,  with  a 
view  to  support  two  positions;  1st.  That  the  note,  under  the  cir- 
cumstances of  the  case,  was  negotiable,  the  property  of  which, 
after  the  indorsement  in  blank,  passed  by  delivery  as  a  bill  of  ex- 
change payable  to  bearer.  2d.  That  n^gdtftlble  paper  of  this  de- 
scription, is  not  within  die  spirit,  intent,  and  meanmg,  of  tlie  at- 
tachment law  of  Pennsylvania^  especially  when  put  into  circula- 
tion and  negotiated  out  of  the  state. 

1st.  The  note  passed  by  delivery  as  a  bill  of  exchange,  payable 
to  bearer.  Under  this  general  proposition,  we  derive  the  title  of 
the  plaintiff  immediately  from  Henry  Knox,  not  through  William 
Duer:  but  against  the  proposition  several  objections  have  been 
urged.  It  is  said,  that  in  Pennsylvania  promissory  notes  are  not 
within  the  law  merchant;  that  they  are  regulated  by  the  common 
law  principle,  in  pui*suance  of  which  every  assignee  takes  the  in- 
strument 
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gtrument  subject  to  eveiy  equitable  consideration  that  affected  the  1 799. 
assignor;  that  the  act  of  assembly  places  notes  on  a  footing  with  Sm^^-mj 
bonds,  enabling  the  indorsee  to  recover  only  what  shall  appear  to 
have  been  due  at  the  time  of  assignment;  and  that  these  doctrines 
have  been  exemplified  and  enforced  by  legal  decisions.  But  the 
answers  to  these  suggestions,  will  satisfactorily  show,  either 
that  they  are  hot  founded  in  fact,  or  that  they  are  inapplicable  on 
the  present  occasion* 

Promissory  notes  in  Pennsylvania  are  governed  by  the  statute 
of  Anne^  as  far  as  respects  the  payee's  remedy  against  the  drawer, 
in  an  action  upon  the  notes  themselves;  and,  therefore,  they  are 
within  the  law  merchant.  The  act  of  assembly,  when  it  provides 
a  further  remedy  for  the  indorsee,  implies  and  recognises  the 
law  to  be  so.  At  common  law,  a  promissory  note  could  not  be 
declared  on;  all  the  declarations  on  record  upon  promissory 
notes,  state  the  liability  as  arising. imder  the  statute  of  Anne)  and 
the  distinction  in  diis  particular  has  been  repeatedly  recognised 
by  our  Comts.  The  statute  of  9  &P  10  JF.  3.  c.  IT.  placed  in- 
land bills  of  exchange  upon  a  footing  with  foreign  bills ;  and  the 
statute  of  3  £«f  4  Anne;^  c.  9.  placed  promissory  notes  upon  a 
footing  with  inland  bills:  after  an  indorsement,  therefore,  promis- 
sory notes  are  to  be  regarded  as  foreign  bills  of  exchange.  It  is 
true,  that  our  act  of  assembly  limits  the  drawer's  respon^ibilitj 
to  an  indorsee,  by  the  measure  of  his  responsibility  to  the  payee ; 
but  nothing  can  be  more  exti'avagant,  or  unjust,  than  the  deduc- 
tions which  have  been  attempted,  at  difl^rent  times,  from  that  pro- 
vision, as  recognised  in  M^CuUough  v.  Huston.  1  Doll.  Rep*  444. 
It  was  once,  indeed,  introduced  as  an  authority  to  rele^e  the 
friendly  indorser  of  an  accommodation  note,  from  all  obligation 
to  pay  the  indorsee:  but  the  Court  declared,  that  the  determina- 
tion only  applied  to  the  case  of  a  drawer's  being  cheated  by  the 
payee  Twhen,  as  in  the  instances  of  gambUng  and  usurious  notes 
in  England)  he  should  not  be  made  liable  to  the  indorsee.  What 
analogy,  however,  can  be  suggested  between  M^CuUough  v.  Htts^ 
ton^  and  the  present  case?  The  defendant  is  not  called  on  to  an- 
swer the  holder  of  the  note  further  than  if  the  payee  was  plain- 
tiff; there  is  no  idea  that  the  defendant  has  been  defrauded;  the 
consideration  for  which  the  note  was  given  has  not  failed;  the 
defendant  has  made  no  payment;  he  owes  the  full  nominal 
amount  of  the  note ;  and,  in  short,  he  is  a  mere  stake-holder. 
In  the  cases  that  have  been  hitherto  decided,  the  dramatis 
petsoncB  were  the  drawer,  the  payee,  or  indorser,  and  the  in- 
dorsee :  here  a  new  corps  of  actors  appears,  the  creditors  of  an 
intervening  holder  of  the  note,  as  plaintiffs  in  the  attachment. 
In  those  cases,  there  was  fraud;  in  the  present  case,  the  contest 
is  between  an  innocent  holder  of  the  note,  and  a  claimant  by  le- 
gal process.  In  those  cases,  if  the  remedy  failed  against  the 
drawer;  it  might  be  pursued  against 'the  indorser;  in  the  present 
case,  the  debtor  in  the  attachment  is  not  an  indorser,  the  person 
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1799.   who  sold  to  the  plaintiff  is  not  an  indorser ;  and,  as  far  as  appears 

\_j^^-^^  by  die  state  of  the  case,  we  are  without  remedy,  unless  this  action 

i^ucceeds  ^  . 

The  nature  of  the  promissory  note  in  question  remains,  thien^ 
to  be  ascertained  on  abstract  principles,  public  policy,  general 
convenience,  the  reason  of  the  case,  and  the  design  of  the  attach- 
ment law.  On  the  face  of  it,  the  note  appears  calculated  for 
general  circulation,  unaffected  by  local  circumstances:  it  is  pay- 
able at  the  bank  of  the  United  States;  and  that  institution  was 
not  stationary,  for  its  commencement  of  business  only  was  fixed 
at  Philadelphia*  A  demand  at  the  bank  of  the  United  States^ 
wherever  its  business  was  transacted,  when  the  note  became  due, 
was  the  only  condition  that  remsuned  to  be.  performed.  2  If.  Bl. 
509.  The  note  took  effect  and  became  operative  by  the  delivery 
only,  which  was  in  New^Tork\  M^Kimm  v.  EltonJ^  And  there 
promissory  notes  are  on  footing  with  bills  of  exchange.  It  was 
tlie  intent  and  meaning  of  the  parties  that  the  note  should  circu- 
late there,  and  be  governed  by  the  law  of  that  state.  Conventio 
vincit  legem*  Reed  v.  Ingraham*  Post.  The  act  of  assembly,  in- 
deed, cannot  refer  to  notes  delivered  and  put  in  cir  :ulation  out  of 
Ptninsylvania;  and  surely,  the  objection  arising  under  our  local 
law,  ought  not  to  proceed  from  the  plaintiff  in  the  attachment,  a 
citizen  of  NeW'Tori,  a  part)'  to,  and  bound  bjr,  the  laws  of  that 
state.  The  n'ote  was  originally  in  the  form  of  a  bank  post  note; 
and  after  the  indorsement  in  blank,  it  assumed  the  character  of 
a  common  baiik  note.  It  has,  likewise,  all  the  distinguishing 
characteristics  of  a  bill  of  exchange:  it  is  entitided  to  three  days 
grace;  the  indorser  is  answerable  to  the  indorsee,  without  express 
covenant,  though  the  note  be  forged;  and  immediate  noUce  must 
be  given  to  the  indorser,  if  the  note  is  dishonoured. 

2d.  But  negotiable  paper  of  this  description,  is  not  within  the 
spirit,  intent,  and  meaning  of  the  attachment  law  of  Penn^y/va^iiflr. 
The  opposite  doctrine  would  render  our  act  of  assembly  a  per- 
fect snare ;  and  inevitably  prevent  the  extra-territorial  negotiation 
of  any  note,  or  bill  of  exchange,  on  which  any  citizen  of  Pennsyl* 
vania  was  drawer  or  acceptor.  For,  if  Duer  had  purchased  the 
note  one  hour,  and  sold  it  the  next  after  the  attachment  was  laid, 
the  rule  contended'for  would  equally  apply.  Such  is  the  absurd  and 
monstrous  inconvenience  to  which  this  pretension  leads,  that  nei- 

*  M'Kimm  v.  Elton.  This  casewais  decided  in  the  Supreme  Court  some 
^ears  ago.  The  defendant  proposing  to  give  a  preference  to  the  plaintiff,  in  an 
arrangement  with  his  creditors,  drew  a  note  in  the  plaintiff's  favour,  and  signed 
it;  but,  doubting  afterwards  the  propriety  of  tlie  measure,  he  put  tlie  note  into 
his  own  desk.  The  plaintiff  heard  ottliis  circumstance  and  applied  to  the  de- 
fendant's wife,  in  the  defendant's  absence,  for  the  note;  who  having  a  key  of 
the  desk,  unlocked  it,  and  delivered  lie  note  to  the  plaintiff.  It  was  adjudged, 
that  the  mere  signing  of  the  note,  witliout  a  delivery  by  the  drawer  to  the 
payee,  j^ve  it  no  effect;  aitd  that  the  plaintiiT  could  not  take  advantage  of  a 
possession,,  surreptitiously  obtiuned. 

ther 
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ther  the  person  who  sells,  nor  the  person  who  buys,  can  know  the  1799. 
injustice  that  thej  are  concurring  to  practise :  the  one  has'sold  what 
he  had  no  rig^tto  part  with,  and  the  other  has  pai4  a  valuable 
consideration  for  nothing;  and,  yet,  the  former  shall  be  innocent, 
and  no  negligence  can  be  imputed  to  the  latter!  The  lis  pendens 
has  no  extra-territorial  operation,  and  cannot  he  regarded  as 
implied  notice  to  citizens  of  other  countries. 

But  the  attachment  cannot,  surely,  give  a  better  right  to  Fish 
to  claim  payment  from  the  drawer,  than  a  sale  for  value,  with 
notice  to  tlie  dbiwer,  though  without  delivery  of  the  note;  or 
^in  the  cases  already  put)  a  sale  and  payment,  with  delivery  of 
the  note,  which  is  afterwards,  however,  lost  or  stolen,  and  nego- 
tiated bond  fide.  By  the  act  of  assembly  debts  may  be  attached, 
and  so  may  money;  but  suppose  a  sum  of  money  had  been 
specifically  attached,  and  the  garnishee  had  afterwards  paid  it 
away,  could  the  moneys  have  been  followed  into  the  hands  of  a 
htmdfide  receiver?  If  goods,  indeed,  are  attached,  andafterwards 
lost,  or  stolen,  they  may  be  pursued,  and  if  found  again,  will  still 
be  liable  to  the  attachment:  but  not  so,  in  the  case,  of  money;  a 
distinction  which  exemplifies  and  establishes  the  rule  on  our 
part.  For,  notes  payable  to  bearer  are  regarded  as  money; 
and  the  redson  apidying  equally  to  both  qbjects,  the  law  must  be 
the  same.  Nor  can  an  attachment  alter  the  nature  and  conditions 
of  a  contract;  as,  in  the  present  instance,  the  negotiable  nature 
of  the  instrument,  and  the  condition  that  it  shall  pass  by  delive- 
ry. It  is  the  same  thing,  whether  the  condition  is  expressed  by 
the  parties,  or  implied  by  law.  An  attachment  of  real  estate 
would  not  prevent  a  sprin^ng  use,  or  a  resulting  trust;  the 
estate,  might,  therefore,  change  its  owner  pending  the  attachment. 
And  why  not  the  property  of  a  note,  liable,  by  the  nature  of  the 
contract  to  this  contingency,  that  it  shall  cease  to  represent  a 
debt  owing  to  Duer^  and  become  a  debt  owing  to  Ludlow^  if 
Ludlow  is  the  bearer  on  the  day  of  payment?  Debts,  in  general, 
are  not  liajble  to  such  contingencies  and  conditions;  they  are  not 
negotiable;  and,  therefore,  (thbugh  it  is  only  by  implication  our 
law  is  extended  to  them)  they  may  with  ceitainty  be  subjects  of 
attachments.-  But  even  stock-contracts,  or  bonds,  payable  to  a 
man,  or  his  assigns,  cannot  be  affected  by  an  attachment  made  in 
another  statcy 

Does  it,  then,  require  a  greater  latitude  of  construction,  than 
is  authorised  by  precedent,  to  exempt  negotiable  paper,  circu- 
lating abroad,  from  the  meaning  and  operation  of  the  attachment 
law?  It  is  not  to  controul  our  ^ct  of  assembly  by  tlie  law  of  New* 
Tork^  but  to  gplve  to  our  Act  a  reasonable  interpretation.  While 
paper  credit  renuuns  in  use,  it  should  be  regulated  by  plain  and 
uniform  rules;  1  DalL  Rep.  270.  and th^t  the  Ao/ia^^/i? purchaser 
should  only  be  affected  by  what  appears  on  the  face  of  the  in- 
strument, is  the  characteristic  of  negotiable -paper.  1  Loffs  GUI. 
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1799.  195.  2  DaU.  Rep.  396.  The  departure  from  the  strict  terms  of 
a. law,  in  a  variety  of  other  instances,  will  authorise  a  much 
greater  latitude  pf  construction  than  the  present  case  requires. 
The  eas^s  of  the  sick  sailor,  who  remained  in  a  foundering  ship, 
of  the  surgeon  who  bled  a  man  in  the  street,  and  of  ecclesiastical 
leases,  in  England^  1  BL  Com.  60.  as  well  as  the  case  of  unre- 
corded mortgages  here,  1  DalL  Rep.  434.  are  strong  examples. 
.But  construction  on  one  side  or  the  other  forces  itself  upon  the 
Court.  An  indorser  is  guarantee  for  the  payment  of  the  note  to 
the  holder,  if  it  is  not  paid  by  the  drawer;  a  payment  to  one  not 
the  holder,  is  not  an  exception  known  to  die  law, merchant;  and 
can  a  municipal  regulation  alter  the  general  law,  operating  on  a 
negotiation  out  of  the  state?  A  statutory  assignment  by  bank- 
ruptcy (which  is  an  assignment  of  rights  of  action,  and  stronger 
than  an  attachment)  wiU  not  enable  the  assignees  to  claim  from 
this  drawer  agmst  a  bona  jide  holder.  A  judgment  in  an  at- 
tachment is  not  conclusive  evidence  of  a  debt  out  of  the  state, 
in  which  it  is  rendered:  1  I^iall.  Rep.  26t.  and  the  death  of  the 
defendant,  after  interlocutory  judgment,  destroys  the  attachment, 
because  diere  is^not  saiy  partt/  in  Court;  because  executors,  or 
administrators  are  not  liable  to  enter  special  bail ;  and  because 
no  foreign  attachment  can  issue  against  executors  oradministra-' 
tors.  1  Dali.  Rep.  248.  (l) 

The  attachment  law  of  Pennayhania  is  a  copy,  in  some  mea- 
sure, from  the  original  mode  established  as  the  custom  of  London} 
and  that  the  currency  of  bills  and  notes  in  London  (which  even 
pass  under  a  bequest  of  money  in  a  wilL  1  Burr.  358.  3  Burr. 
1516.  1524,  5.  1530.  1  Bl.  ilep.  485.  4  Bac.  Abr.  705, 6.  2  Burr. 
675.  1225.)  should  be  impaired  and  endangered  in  this  way,  is 
sd  improbable,  that  the  most  audioritative  precedents  are  neces- 
sary to  induce  belief.  A  precedent  is,  however,  cited,  but  of  so 
light  a  textxire,  that  it  Mrill  hardly  bear  examination:  it  is  cited, 
too,  against  a  bond  fide  holder,  who  never  knew  of  Duer^s  inte- 
rest, or  possession  of  the  liote;  who  may  fill  up  the  blank  in- 
dorsement as  he  pleases;  1  BL  Rep.  296.  who  may  deduce  his 
title  immediately  from  Knox;  2  Bufr.  1225.  1216.  and  who,  in 
that  way,  can  never  be  injured  by  any  thing  which  Duer  has 
done.  The  solitary  precedent  is  cited  from  Carthew  26.  where 
it  is  said,  that  a  bill  of  exchange  is  liable  to  attachment  But 
this  was  not  tlie  point  of  the  cause,  and  ought,  therefore,  to  be 
disregarded;  1  Burr.  526.  3  Burr.  1730.  the  only  point  turn- 
ing on  the  question,  whether  a  prohibition  ought  to  issue.  The 
debt  due,  and  the  debt  attached,  were  both  upon  bonds,  not  on 
a  bill  of  exchange.  Holt.  179.    The  incidental  observations,  re- 

{X)  The  defendant  died  after  final  judgment,  but  before  the  money  actuatiy 
}Mji4  by  the  gamisbee:  query p  the  effect  of  hU  death,  since  the  attachment 
mif^ht  be  dissolved  by  entering  special  bail  at  any  time  before  such  payment? 
Tlus  point  was  stateoi  but  not  relied  ooy  by  the  plaintiff's  counsel. 
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lied  on,  did  not  proceed  from  the  Court,  or  any  member  of  it;  179d> 
and  the  same  case  is  reported  in  three  other  books,  of  superior  u-y^ii/ 
character,  without  a  word  of  a  bill  of  ei^change,  even  by  way  of 
allusion,  from  the  Court,  the  counsel,  or  the  reporters.  Holt.  179* 
1  Shtrtv.  9.  Comb.  109.  But  even  this  precedent  might  be  ex- 
plained, consistently  with  our  doctrine,  by  supposing  it  meant, 
Aat  a'  bill  of  exchange  might  be  attached  after  it  was  due;  for, 
if  negotiated  after  it  is  due,  it  can  only  be  in  a  limited  de« 
gree,  liable  to  all  exceptions  as  paper  not  negotiable.  2  Doll. 
Rep.  396. 

After  consideration  the  unanimous  opinion  of  the  Court  was 
delivered,  by  the  Chief  yustke^  who,  having  stated  the  case, 
proceeded  as  follows: 

M^Kean,  Chief  Justice.  The  first  inquiry,  which  it  is  neces- 
sary to  pursue,  is,  where  was  the  note  in  controversy  made,  in 
Pennsyhanioy  or  in  New^Tork}  For,  whether  the  act  of  assembly, 
relating  to  promissory  notes,  is  to  be  introduced,  or  excluded, 
in  forming  our  judgment,  depends  upon  the  answer,  that  shall 
be  g^ven  to  this  preliminary  question. 

It  appears,  then,  that,  al^ough  the  note  was  signed  in  Philo' 
delphia^  it  was  not  delivered  in  Pennsylvania;,  but  that  the  deli<« 
very  was  made  by  the  order,  or  direction,  of  Henry  Knox^  the 
payee,  to  William  Duer  in  the  city  of  New^Tork^  in  pursuance  of 
a  contract,  and  for  a  valuable  consideration.  It  is  certain,  that 
the  bare  signing  of  a  note  will  not  give  it  efficacy.  It  may  be 
signed  with  a  view  to  deliver  it  to  the  payee,  on  hb  complying 
with  some  previous  stipulation;  so  that  in  case  of  a  refusal,  it 
would  become  useless,  and  might  be  cancelled  by  the  drawer. 
A  note  is  not,  therefore,  obligatory  and  valid,  until  it  has  been 
actually  delivered  to  the  part}"-,  for  whose  use  it  is  drawn;  and 
as  it  receives  its  life,  existence,  and  negotiable  character,  at  the 

Elace  where  it  is  so  delivered,  the  law  of  that  place  must  regu- 
ite  all  its  subsequent  operations.  Hence,  we  consider  the  pre« 
sent  note,  as  having  taken  effect  in  New^Torky  as  being  liable  to  the 
lex  loci  of  that  state  (whether  depending  on  positive  statutes,  or 
the  adoption  of  the  general  commercial  law)  and  as  exempt  from 
the  provisions  of  our  act  of  assembly,  by  which  an  indorsee  is 
Uable  to  all  the  equity,  that  the  drawer  could  enforce  against  the 
payee. 

The  note  having  been  thus  paid,  or  delivered,  in  New^Tork^ 
was  deemed  by  the  law  of  that  state  to  be  as  negotiable  as  a  fo- 
reign bill  of  exchange;  and  it  is  th.e  nature  of  a  bill  of  exchaiige, 
when  indorsed  in  bbnk,  to  pass  from  hand  to  hand,  by  mere  de- 
livery, like  bank  notes  payable  to  bearer.  It  is  true,  ihat  tlie  ne- 
gotisibility  of  the  bill  may  be  restrained  by  the  qualified  terms  of 
an  indorsement;  but  there  must  be  express  words  to  produce 
such  an  effect*   In  the  present  case,  there  was  no  restraint  upon 
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1799*  the  negotiability  of  the  note;  and  in  a  due  and  fair  coarse  of 
I  circulation,  it  was  delivered  to  Duer^  he  sold  it  to  a  btmd  fdt 
purchaser,  that  purchaser  sold  it  to  others,  till,  at  last,  it  became 
the  property  of  the  plaintilBF,  While,  however,  it  was  in  the 
hands  of  JDtrer,  an  attachment  issued  at  the  suit  of  his  creditors, 
ai^d  the  drawer  of  the  note  was  summoned  as  garnishee. 

And  here  the  second  great  question  arises^  whether,  under 
these  circumstances,  the  money  due  at  that  time,  but  not  pay« 
able  till  long  after,  on  a  negotiable  note,  could  be  attached  as  the 
property  of  Duer^  so  as  to  defeat  a  subsequent  purchaser,  bona 
Jide{vina  for  a  valuable  consideration?  In  England^  I  believe,  there 
would  be  no  hesitation  in  deciding,  that  it  could  not.  On  the 
paper  credit  of  that  nation,  much  of  its  power  and  prosperity,  (if 
not  its  vexy  existence)  will  be  found  to  depend;  and,  therefore, 
every  thing  that  can  impede,  or  injurci,  the  circulation  of  bills 
of  exchange,  promissory  notes,  and  bank  notes,  ^is  anxiously 
guarded  against..  The  situation  of  this  country,  however,  is  not 
the  same;  so  that  the  legislature  of  Fenhsyhania  has  not  found 
it  necessary  to  hold  in  eqtud  respect  the  negotiabili^  of  promis- 
sory notes.  When  the  act  oE  assembly  was  passed,  promissory 
notes  were  litde  used;  they  were  given  for  small  debts;  and  they 
seldom  passed  out  of  the  hands  of  the  payee  before  payment. 
The  object  of  the  act  was,  simply,  to  enable  the  indorsee  to  sue 
the  drawer  in  his  own  name;  but  in  giving  this  benefit,  it  was 
expreslsly  provided,  that  he  should  recover  no  more,  than  was 
due  at  the  time  of  the  indorsement.  This,  dierefore,  lets  in  the 
equitable  claims  of  the  dra^irer  against  the  payee^  when  he  is  su- 
ed by  the  indorsee;  and  even  in  England^  there  is  no  doubt,  the 
consideration  of  a  note  may  be  inquired  into,  in  an  action  between 
the  pa3ree  and  tl^e  drawer. 

The  present  case,  however,  arises  from  a  commercial  transac- 
tion in  the  city  of  I^eiu^Tori^  where  the  note- was  regarded  in  the 
light  of  a  foreign  bill  of  exchange.  There  is  no  judgment,  or 
authoritative  dictum^  to  be  found  in  any  book,  that  money  due 
upon  such  a  negotiable  instrument,  can  be  attached  before  it  is 
payable ;  and  in  point  of  reason,  policy,  and  usage,  as  well  as 
upon  principles  of  convenience  and  equity,  we  think  it  would  be 
dangerous  and  wrong  to  introduce  and  establish  a  precedent  of 
the  kmd.  To  adjudge  that  a  note,  which  passes  from  hand  to 
hand  as  cash;  on  which  the  holder  may  institute  a  suit  in  his 
own  name;  which  has  all  the  properties  of  a  bank  note  payable 
to  bearer.;  which  would  be  embraced  by  a  bequest  of  money; 
and  which  is  actually  in  circtdation  in  another  state;  should  be 
:iiFected  in  this  way,  by  a  foreign  attactment,  would  be,  in  effect, 
to  overthrow  an  essential  part  of  the  commercial  system,  and  to 
annihilate  die  negotiable  quality  of  all  such  instruments. 

It  has  been  said,  that  the  purchaser  of  the  note  (toties  ^oties) 
was  bound  to  inquire  into  its  validity,  by  applying  to  the  drawer  be- 
fore he  bought  it.  But  I  cannot  perceive  the  propriety,  nor,  indeed, 
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the  utility,  of  imposing  such  a  duty  in  this,  or  any  similar,  case.  1799. 
The  distance  between  the  place  of  the  drawer^s  residence,  and  the  u-v**^ 
place  of  the  note's  circulation;  and  the  frequency  of  the  transfers 
of  negotiable  notes,  payable  at  long  dates ;  would  render  such  a 
course  highly  inconvenient,  if  not  impracticable ;  while  the  infor- 
mation to  be  derived  from  it,  could  only  assure  the  purchaser, 
that  aa  attachment  had  not  issued  at  the  very  moment  of  his  ap-^ 
plication ;  but  could  not  protect  him  from  an  attachment  which 
might  issue  in  less  than  an  hour  afterwards,  and  sooner  than  his 
purchase  could  be  accomplished. 

Upon  the  whole,  we  are,  unanimously,  of  opinion,  that  the  at- 
tachment cannot  be  sustained;  and  that  the  bearer  of  the  note 
on  the  day  of  payment,  is  entitled  to  recover  the  money  from  the 
drawer.  The  judgment  for  the  defendant  must,  therefore,  be  re- 
versed; and  judgment  entered  for  the  plaintiiF. 

.  Smith,  yustice*  The  opinion  of  the  Court  is  certainly  unani- 
mous on  the  points  that  have  been  stated;  but  I  wish  it  to  be 
remarked,  that  my  concurrence  rests  entirely  on  the  particular 
circumstances  of  this  case.  The  delivery  in  New-Tork^  which 
gave  elBFect  to  the  note,  and  introduced  the  law  of  that  state  as 
our  guide,  is,  exclusively,  the  ground  of  my  assent. 

Addison,  Justice*  To  me,  it  would  have  made  no  difference, 
had  the  delivery  and  circulation  of  the  note  been  entirely  in  Perm' 
syhania.  It  is  expressed  in  commercial  form,  and  was  negoti- 
able upon  commercial  principles.  On  general  grounds,  there- 
fore, as  well  as  for  the  particular  reasons  that  have  been  assigji- 
ed,  I  think  the  judgment  of  the  Court  is  right:  and  I  should  be 
surprised  to  find  any  doubt  upon  the  subject  in  a  great  commer- 
cial city  like  Philadelphia. 

Shippen,  Justice.  It  is  evident,  that  on  the  abstract  question, 
the  Court  do  not  agree;  nor  is  it  necessary  that  they  should,  as 
we  are  unanimous  in  the  judgment  pronounced,  upon  the  grounds 
peculiar  to  this  case.  If,  however,  I  were  called  upon  to  ^ve 
an  opinion,  I  should  incline  to  the  one  expressed  by  Judge  Ad- 
iSsoru 

The  judgment  below  reversed;  and  judgment  to  be  entered 
for  Daniel  Ludlow^  the  plaintiff  in  error.  (2) 

(2)  A  question  arose,  whether  this  Court  should  enter  the  jud^^entforthe 
plaintiiF  in  error,  or  merely  remit  the  record  to  the  Supreme  Court,  that  the 
judgment  might  be  entered  there?  In  the  present  case,  a  decision  was  imma- 
terial, as  Mr.  Bingham^  being  a  mere  stake-holder,  v/rs  ready,  at  once,  to 
pay  the  money,  on  the  opinion  which  had  been  delivered;  but  as  a  precedent  it 
was  thought  important,  and  the  Court  kept  the  point  under  advisement  till  the 
next  adjourned  session. 
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Johnson,  Plaintiff  in  Error,  'oerstis  Haines's  Lessee. 

IN  error  from  the  Supreme  Court.*    The  question  arose  upon 
the  following  facts,  which,  by  agreement,  were  to  be  consider- 
ed as  if  found  by  a  special  verdict* 

^'  Ejectment  for  a  house  and  lot  in  Germantown^  of  which  Re-^ 
btcca  Vanaken  died  seised  on  the  13th  of  February  1797,  intes* 
tate,  and  leaving  no  father,  mother,  child,  grand-child,  brother,  or 
sister,  living. 

^^  But  the  intestate  had  had  brothers  and  sisters,  who  died  un->^ 
der  these  circumstances: 

<^  1st.  Richard^  who  died  without  issue. 

**  2d.  Catharine^  who  married  Casper  Wistar,  and  left  issue 
Richard^  Margaret^  Catharine^  Rebecca,  Sarah  and  Casper:  of 
this  family  Richard,  Margaret  and  Rebeccd  are  dead;  but  all  of 
them  leaving  issue. 

**  3d.  Anne,  who  married  — —  Lukens,  and  left  issue  ^ohn, 
Mary, Daniel,  Derrick  and  Rebecca;  all  of  this  family  died  in  the 
life  of  the  intestate,  but  all  of  them  left  issue. 

"  4th.  John,  who  died  in  the  life  time  of  the  intestate,  but  left 
issue  Anthony  {the  plaintiff  in  error)  John,  Joseph  zndMarmret, 
and  Margaret  also  died  in  die  intestate's  life  time  leaving  issue. 

"  5th.  Margaret,  who  intermarried  with  Retiben  Haines,  and 
left  issue  Casper  (the  lessor  of  the  plaintiff  bekrw)  Catharine,  Jo^ 
siah,  and  Reuben;  jfosiah  i»  dead  leaving  one  son,  who  is  now 
alive,  and  Reuben  is  dead  without  issue. 

>*  It  was  agreed  that  Margaret  the  daughter  of  Catharine,  who 
was  the  sister  of  Rebecca,  died  in  the  life  time  of  the  intestate. 

^^  And  the  questions  submitted  to  the  Court  are.  Whether  the 
plaintiff  in  error  is  entitled  to  the  whole  of  the  premises  f  And, 
if  he  is  not,  how  the  premises  are  to  be  divided?" 

The  plaintiff  in  error  claimed  the  whole  of  the  premises  as  heir  at 
law  of  die  intestate ;  and  the  lessor  of  the  defendant  in  error  insist- 
ed diat  the  premises  ought  to  be  divided,  on  the  principles-  of  the 
Act  of  the  Assembly,  clirecting  the  descent  of  intestates'  real  es- 
tates. 3  vol.  Perm.  Laws,  521.  DalL  Edit. 

The  ground  of  the  claim  of  the  plaintiff  in  error  was,  that  the 
intestate  had  died  leaving  the  lineal  representatives  of  brothers 
and  sisters,  but  without  leaving  a  father,  or  mother,  brotibers, 
or  sisters;  that  the  partition  of  real  estate  was  not  provided  for 
in  such  a  case  of  intestacy,  by  any  law  existing  at  the  time  of 
the  intestate's  death ;  that  this  being  a  casus  omissus  in  the  Act 

•  There  had  not  been  any  opinion  delivered  in  this  case  bi^  the  Judges  of 
the  Supreme  Court;  but  jud^ent  was  entered,  by  consent  of  the  purties,  to 
expedite  the  decision  of  the  Court  of  deniier  resorf. 
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oi  assembly,  the  estate  must  descend  to  the  heir  at  the  common  17d9* 
lawi  suid  that  the  legislature  had  themselves  considered  it  as  a  ^^^yr^ 
casus  omissus^  by  passing  a  supplementary  act  to  provide  for  it: 
4  voL  Penn.  LawSy  1 54*  (DalL  edit.)  The  first  act  was  passed  oh  the 
19th  of  April  1794,  the  second  act  was  passed  on  the  4th  of  April 
X797\  but  the  intestate  died  between  the  dates  of  those  acts,  on 
the  13th  oi  February  1797.  The  following  authorities  were  cited 
for  Ae  plaintiiF  in  error:  Chart,  of  Perm.  s.  6.  1  vol.  Penn.  Laws^ 
in  app.  21.  (Dall.  edit.)  Ibid.  p.  723.  Hal^s  Com.  L.  148.  2  Bl. 
Com.  504.    3  Burr.  1634. 

The  defendant  in  error  admitted,  that  there  was  no  express 
provision  of  the  act  of  assembly,  passed  in  1794,  precisely  in  all 
its  words  defining  the  present  case;  but  contended,  that  the  case 
was  within  the  general  policy  of  the  intestate  law,  which  contem* 
plates,  throughout,  the  partibility  of  estates;  and  that  construing 
the  law  according  to  the  spirit,  policy,  and  intention  of  the  ma- 
kers, consistently  with  reason,  and  the  best  convenience,  the  case 
was  necessarily  understood,  implied,  and  embraced,  in  the  frame 
and  opepation  of  several  of  the  sections  of  the  law,  which  were 
cited  and  analysed.  The  following  authorities  were  cited  for  the 
defendant  in  error.  1  Plorvd.  344.  2  Plowd.  414.  1  Bl.  Com. 
87.  lO  Co.  58.  1  Dall.  Sep.  351.  175.  1  Fez.  421*  2  Ej.  Abr. 
245.  1  Stra.  710.  2  Wik.  344.  Burn.  Eel.  Zow,  Hob.  346. 
Vaugh.  179.  2  Vern.  431.  Plowd.  467. 

The  unanimous  opinion  of  the  Court  was  delivered,  to  th^  fol- 
lowing effect,  by  the  Chief  Justice^  in  the  absence  of  C&ew, 
President. 

M^Kean,  Chief  Justice.  The  intestate  died^  leaving  the  child- 
ren of  several  of  her  brothers  and  sisters,  and  a  grand-child  of 
one  of  her  brothers:  and  it  is  now  made  a  question,  whether  her 
real  estate  shall  be  divided  among  these  surviving  relations,  or 
descend  entirely  to  her  heir  at  law? 

By  the  sixth  section  of  the  charter  granted  to  JVilliam  Penny 
the  laws  of  England  "  for  regulating  and  governing  of  property, 
^^  as  well  for  the  descent  and  enjoyment  of  lands,  as  for  the  en- 
**  joyment  and  succession  of  goods  and  chatties,"  were  introdu- 
ced and  established  mPennsylvaniay  to  continue  till  they  were  al- 
tered by  the  legislature  of  the  province.  The  common  law  being, 
therefore,  the  original  ^ide,  and  the  plaintiff  in  error  being  the 
heir  at  common  law,  his  tide  must  prevail,  unless  it  shall  appear, 
that  an  alteration  in  the  rule  has  been  made,  by  some  act  of  the 
general  assembly. 

Now,  when  die  intestate  died,  diere  was  but  one  law  in  exist- 
ence on  the  subject,  the  law  of  the  19th  of  April  1794;  and 
though  the  sixth  section  of  that  law  provides  for  the  case  of  a 
person  dying  intestate,  leaving,  "  neither  widow  nor  lawful  issue, 
but  leaving  a  father  ^  brothers  j  and  sisters^'*  it  does  not  provide, 
nor  does  any  other  of  the  sections  provide,  for  the  case  of  a 

Vol.  IV.  K  person 
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1 799.    person  dying  intestate,  without  lawful  issue,  andleaving  no  father^ 

.  ^^.y^,;  ar  mother^  brothers,  or  sisters.  The  descent  of  the  real  estate,  in 

this  specific  case,  was  not,  therefore,  altered,  or  regulated,  by 

any  act  of  the  general  assembly,  when  the  estate  was  vested  in 

the  person  entided  to  take,  at  the  death  of  the  intestate. 

It  is  probable,  that  if  the  case  had  been  stated  to  the  legisla- 
ture, they  would  havo  directed  the  same  distribution  in  the  year 
i  794,  that  they  have  since  done  by  the  act  of  the  year  1797  \  and,  it 
is  iu*ged,  that  as  there  is  equal  reason  for  making  such  a  distribu- 
ti6n,  where  no  father  survives,  as  where  a  father  does  survive,  the 
intestate,  the  Court  ought,  upon  the  obvious  principle  and  policy 
of  the  law,  to  supply  the  deficiency.  But,  it  must  be  remember- 
ed, that  the  system  of  distributing  real  estates  in  cases  of  intesta- 
cy, is  an  encroachment  on  the  common  law;  and  wherever  such 
an  encroachment  takes  away  a  right,  which  would  otheniv'ise  be 
vested  in  the  heir  at  law,  the  operation  of  the  statute  should  not 
be  extended  further,  than  it  is  carried  by  the  very  words  of  the 
le^slature- 

We  are,  upon  the  whole,  unanimously,  of  opinion,  that-the 
judgment  below  should  be  reversed;  smd  that  judgment  should 
be  given  for  the  plaintiff  in  error. 
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Ewing^r  Ux.  Plaintifis  in  Errpr,  H)ersiis  Houston  et  K?, 

IN  error  from .  the  Suprem.e  Court.  A  writ  of  summons  in 
partition  was  issued  by  the  plaintiff  in  error,  in  the  Court  of 
Conimon  Pleas  of  Tork  county,  returnable  to  September  term 
1792,  by  which  the  defendant  m  error  was  summoned!  to  show 
wherefore  the  following  property,  held  by  the  parties  as  tenants 
in  common,  should  not  be  divided:  to. wit;  ^^  one  feny  at  the 
^  river  Susquehanna  in  Hellam  township  in  the  county  aforesaid, 
^  six  messuages,  one  bam,  four  stables,  four  gardens,  one  or- 
*^  chard,  250  acres  of  arable  land,  and  371  acres  of  woodland, 
^f  and  the  usual  allowance  of  six  per  cent,  with  the  appurte- 
^  nances  in  the  same  township  of  Hellam^  in  the  said  county  of 
**  Tork.^  The  writ  being  returned,  "  summoned,"  both,  the 
parties  appeared  by  their  attomies,  the  plaintifis  filed  a  declara- 
tion, settmg  forth  their  tide,  and  demanding  partition  of  the 
same  estates  that  were  specified  in  the  writ;  and  judgment  was 
rendered,  by  consent,  in  general  terms,  ^^  that  partition  be  made." 
A  writ  pf  partition,  accordingly  is.sued. on  uii?  judgment,  re- 
turnable. 
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17'99«    turnable  to  December  term  1792,  when  *'  the  sherSF  returns  the 
^»^V"-^  ^^  writ,  and  that  partition  hath  been  made  according  to  the  com* 
"  m'and  thereof;''  both  the  parties  appeared  by  their  attomies; 
and  judgment  was  rendered,  ^  that  the  partition  so  made  be 
**  confirmed,  and  be  and  remain  firm  and  stable  forever."    The 
writ  of  partition  recited  the  words  of  the  writ  of  summons,  ex- 
cept that  in  describing  the  place,  where  the  several  estates  were 
situated,  the  recital  added  the  township  of  Windsor  to  the  town- 
ship of  Hellam^  stating  the  premises  to  lie  "  with  the  appurte- 
"  nances  in  the  same  township  of  Hellam  and  Windsor^  in  the 
"  county  aforesaid."   It  then  proceeded  to  recite  the  judgment, 
"  whereupon  it  was  considered  by  the  said  Court,  that  partition 
"  thereof  httyrten  the  parties  aforesaid  be  made:"  and  concluded 
with  the  mandatory  clause  to  the  sheriff:  ''  Therefore  we  com- 
**  mand  you  that  taking  with  you  twelve  honest  and  lawful  men 
"  of  yoMT  bailiwick,  &c.  in  your  proper  person  you  go  to  the  said 
''^  ferry ^  &c.  And  diere  by  the  oaths  or  affirmations  of  the  said 
"  twelve  men,  in  the  preseruoe  of  the  parties  ^£orts9\A^  by  you  for 
'*  that  purpose  to  be  warned  (if  upon  being  warned  they  will  at- 
*'  tend)  and  the  said  six  messuages,  &c.  (specifying  all  the  estates 
"  mentioned  in  the  writ  except  the  ferryy  with  the  appurtenances 
'*  (having  respect  to  the  value  thereof)  into  two  equal  parts 
^^  you   cause  to  be  parted  and  divided,  and  one  of  the  said 
"  equal  parts  to  the  said  plaintiffs,  &c.  and  the  other  equal  part 
"  unto  the  defendants,  &c.   to   hold  to  them  in  severjdty   you 
*'  assign  and  deliver ^  so  that  neither  the  said  plaintiffs,  &c.  nor 
"  the  said. defendants,  &Cr  have  more  of  the  said y^rry,  sixmes- 
*'  suages,  &c.  with  the  appurtenances  than  to  them  of  right 
^^  belong  or  appertain.    And  the  said  plaintiffs,  &c.  their  equal 
"  half  part  thereof  to  them  allotted^  and  the  said  defendants,  &c. 
^'  the  other  equal  part  thereof  to  them  allotted^  may  hold  in  seve- 
"  ralty.  And  that  the  partition  thereof  so  openly  and  distinctly 
*'  by  you  in  form  aforesaid  made  you  have  before  our  Judges,  • 
A'  &c."    The  inquisition  held  under  this  writ  of  partition,  after 
naming  the  persons  constituting  the  inquest,  states  "  that  they 
*'  were  duly  sworn  and  affirmed  to  divide  and  make  partition  of  one 
^  ferry ^  at  the  river  Susquehanna  in  the  township  of  Hellam  iand 
"  county  of  York  aforesaid,  six  messuages,  &c.  with  the  appiir- 
"  tenances  in  t/ie  same  township  of  Hellam  and  Windsor  in  the 
"  county  aforesaid,  between  flie  plaintiffs,  &c.  and  the  defend- 
"  ants,  &c."  And  after  dividing  and  parting  the  whole  into  two 
equal  parts,  the  inquisition  proceeds  to  a  specification,  that  the 
inquest  "  have  parted  and  divided  the  said  ferry y  messi^ges, 
"  lands  and  premises  with  the  appurtenances  into  two  equal 
''  parts,  having  regard  to  the  true  value  thereof.    And  the  lot 
*'  marked  on  the  annexed  draught  No.  1.  containing  the  said  ferry 
*'  at  the  river  SusfuehannajViith  all  the  flats,  &c.  thereunto  be- 
"  longing;  the  lot  marked  at  the  ssud  draught  No.  2,  &c.;  and 
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^^  the  tract  of  land  marked  No.  3,  &c«,  abo  a  Jiahery  (Oi  the  1799 
^^  river  Susquehanna^  at  or  near  the  said  ferry  ^  tqgether  with  each  ^■y— » 
^*  and  every  of  their  rights,  &c.  they  have  allotted  to  the  said 
**  plaintiffs  their  heirs  aad  assigns  forfcver,"  &c.(l)  A  writ  of 
error  was  brought  by  the  plaintiflF  in  the  partition  on  the  judg« 
ment  of  the  Common  Pleas,  but  that  judgment  being  affirmed 
by  the  Supreme  Court,  the  cause  was  removed  into  tlus  Court, 
by  the  same  party. 

For  the  plaintiff  in  error  (who  was  also  the  plaintiff  !h  the 
partition)  Lewis  made  tlie  following  objections,  to  the  proceed- 
ings. 

1st.  That  the  original  writ,  declaration,  and  Judgment,  omy 
call  for  a  partition  of  lands  in  Hellam  toxvnahip;  but  the  judicial 
writ  recites  the  original  \vrit  to  have  been  for  lands  in  Hellam  and 
Windsor  townships,  and  commands  a  division  of  them;  and  the 
return  and  final  judgment  are  for  lands  in  Hellam  and  Windsor 
townships.  The  aeclaration,  judgment,  and  execution,  must  pur- 
sue the  writ;  and  if  the  execution  does  not  pursue  the  judgment 
it  is  a  nullity.  Execution  is  obtaining  the  actual  possession  of 
the  thing  recovered  by  law;  but  the  lands  in  Windsor  township 
never  were  recovered.  1  Inst.  154.  a.  Ibid.  i289.  2  Bac  Abr.  329. 
It  is  evidently  an  error  of  the  attorney;  but  can  he  correct  his 
errors  in  this  way?  The  authorities,  both  in  criminal  and  civil 
cases,  show  the  contrary;  for,  although  it  may  not  be  necessaiy 
to  name  a  township,  town,  street,  &c.  in  the  process  and  plead- 
ings, if  they  are  named,  they  must  be  proved.  2  Hawk.  P.  C. 
ch.  46.  s.  34.  Salk.  661.  Bull.  N.  P.  89.  Hob.  37,  8.  2  Inst. 
513.  Is  it  possible,  however,  to  maint^n,  that  an  execution  can 
issue  for  a  greater  quantity  of  lands-,  or  for  different  lands,  than 
what  is  recovered  by  the  judgment  upon  which  it  is  fbimded?  The 
law  is  incontestably  established,  that  the  slightest  variance  in  the 
recital  of  a  record,  as  between  the  count  and  thie  writ,  so  between 
the  judgment  and  the  execution,  is  fatal.  Cro.  E.  185. 329,  330. 
829.  2  Lutw.  1179.  1181.  2  Vent.  153.  Gilb.  C.  B.  50.  3.  239. 
Besides,  the  statutes  oijeoffaille  do  not  extend  to  judicial  writs, 
when  the  party  has  no  day  in  Court:  aiid  under  the  authority  of 
the  present  judicial  writ,  any  other  lands  might  as  well  have 
been  divided,  as  those  demanded  in  the  declaration  and  reco- 
vered by  the  judgment. 

2d.  That  the  ori^nal  writ,  the  declaradon,  and  tlie  judgment, 
are  for  a  ferry  y  mi  messuages,  &c.  but  the  judicial  writ  omits 

(1)  Thouf^h  there  was  no  other  description  of  the  fisher}*,  yet  the  defendant's 
counsel  insisteid,  that  both  the  ferry  and  the  fishery  were  appurtenant  to  lot 
No.  1;  and  the  assertion  seemed  to  be  supported,  on  an  inspection  of  the*, 
draught  to  which  the  inquest  referred.  The  ferry  was  kept  on  a  part  of  lot 
Ho.  h  and  the  fishery,  beinjy  located  withjn  the  boucdanes  of  the  same  lol> 
wmild  be  *•'  at  or^vcttr  thftrtv-' 

the 
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1799.  the  ferry  in  the  mandatory  clause;  and  yet  the  feny  is  divided 
"x^-mymmj  hj  the  inqucst,  who  could  only  act  to  the  extent  of  the  command 
and  authority  in  the  writ  of  partition*^  This,  too,  is  a  mistake; 
but  the  consequences  would  be  ruinous,  indeed,  if  it  could  be 
arbitrarily  corrected  by  the  sheriff  or  the  inquest.  The  sheriff 
must  execute  the  command  of  the  Court,  doing  neither  more^ 
nor  less;  as  he  was  not  conmianded  to  divide  the  fi^rry,  he  had 
no  authority  to  do  so;  and,  of  coiu-se,  the  division  is  a  nuUityr 
Hob.  3r,  8.  Moore  19. 

3d.  That  die  inquest  have  assigned  a  fishery  to  the  plaintifis, 
which  never  was  put  in  demand;  and  the  defendants  sweep  the 
same  water.  2  BL  Com.  l90,  191.  2  Keb.  413.  580. 

4th.  That  it  does  not  appear,  on  the  sheriff's  return,  that  the 
parties  attended,  or  were  warned  to  attend,  the  execution  of  the 
writ  of  partition;  though  this  was  commanded  by  the  writ,  is 
required  by  the  law,  and  is  recognised  by  all  the  precedents. 

5th.  That  the  return  to  the  writ  of  partition  does  not  state 
that  the  premises  were  assigned  and  delivered  to  the  respective 
parties,  as  the  writ  directs;  but  merely  that  diey  were  alhtted* 

These  objections  were  answered  by  IngersoU  and  Hopitns^ 
for  the  defendant  in  error,  substantially  as  follows: 

1st.  That  every  intendment  will  be  made  in  favour  of  a  judg- 
jtoent;  2  Keb.  413.  and  it  is  admitted,  that  all  the  proceedin|;s  are 
regiilar  till  the  issuing  of  the  Judicisd  writ.  In  tne  execution  of 
that  writ,  also,  the  Court  will  presume  the  sheriff  has  acted 
lawfully  and  faithfully  till  the  contrary  is  shown.  But  it  appears,  on 
a  connected  view  of  the  record,  that  the  property  demanded,  is  the 
same  prqperty  that  was  divided,  the  words  "  same"  and  "  thereof" 
applying  relatively  from  the  first  to  the  last  of  the  process,  as  de* 
signating  the  same  specific  property.  It  is  true,  that  the  name  of 
Windsor  township  is  first  introduced  in  the  judicial  writ;  but  if 
the  inti*oduction  is  not  tolerated  as  an  amendment  for  the  sake  of 
greater  certainty,  it  ought  to  be  disregarded  as  surplusage.  The 
writ  of  partition  was  issued  by  the  plaintiffs,  who  cannot  take  adr 
vantage  of  their  own  error;  Moore^  692.  5  Com.  Dig.  301.  3  BL 
Com.  16.  the  judgment  on  the  return,  it  will  be  presumed,  was 
rendered  at  their  instance,  at  least  they  appespred  by  an  attorney 
on  the  record;  and  diere  has  beep  a  long  acquiescence  of.  the 
parties. 

2d.  That- the  ferry,  though  accidentally  omitted  in  one  dauso 
of  the  judicial  writ,  is  mentioned  in  othdr  of  its  clauses,  and  is 
contemplated  in  every  part  of  the  record  as  an  object  of  partition. 
It  belongs  to  lot  No.  1,  and  may  be  considered  as  appitrtenajit 
to  it. 

3d.  That  the  fishery  was  appurtenant  to  lot  No.  1.  and  wm 
named  in  the  inquest,  merely  as  a  matter  of  detail  and  speci- 
ficatioik 

4th.  That 
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4th.  That  notice  to  the  parties  is  proved  on  two  grounds;  1799, 
first,  because  the  writ  commands  it,  and  the  sheriff  returns,  that 
he  has  executed  the  writ  according  to  the  command  thereof;  and, 
secondly,  because  the.  plaintiffs  issued  the  writ,  they  were  pre- 
sent by  attorney  when  it  was  returned,  and  at  that  time  never 
complained.  But  even  if  no  notice  had  been  given,  there  was 
another  remedy;  and  the  objection  comes  too  late  on  a  writ  of 
error*  5  Com.  301. 

5th.  That  the  writ  of  partition  directs  the  premises  to  be  di- 
vided, assigned  and  delivered;  it  is  recited  in  the  inquest;  and 
the  sheriff  returns  that  he  has  obeyed  the  command  of  the  writ. 
When,  therefore,  the  inquest  declare  that  they  have  allotted  the 
moieties  to  the  respective  parties,  it  must  be  deemed  an  allots 
ment  according  to  the  terms  of  the  command  and  authority  un- 
der which  they  acted. 

On  the  last  day  of  the  session,  the  Court  mentio::ed,  that  some 
doubts  had  arisen,  which  would  prevent  a  decision  of  the  cause 
till  the  adjourned  session;  but  that,  in  the  meantime,  for  their 
own  information,  they  should  direct  a  certiorari  to  issue  to  the 
Court  of  Common  Pleas  of  Tork  county,  to  inquire  whether  any 
precept  had  been  given,  authorising  the  writ  of  execution,  or 
judicial  writ  of  partition,  to  issue;  and  if  so,  to  return  it.  (2) 

Cur.  adv.  vub. 

At  an  adjourned  session,  held  on  the  l^th  of  January  1800, 
the  Court  unanimously  affirmed  the  judgment  of  the  Supreme 
Court. 

Judgment  affirmed. 


Leve^ey  et  al.  versus  Gprgas  et  al. 

IN  error  from  the  Supreme  Court.  A  declaration  was  fileU  in 
the  Court  below  by  the  plaintiffs  in  error,  against  the  defend- 
ants, in  which  they  set  forth,  "  that  on  the  of  1790, 
and  thence  continually,  they  have  been  seised  in  their  desmesne 
as  of  fee  of  and  in  a  certain  water  grist  mill  with  the  appurte- 
nances, upon  Wissahicon  dreek  in  Philadelphia  county;  that  the 
defendants  all  the  time  aforesaid  and  still  are  in  possession  of  a 
certain  other,  water  grist  mill  with  the  appurtenances  upon  the 
same  creek,  and  below  the  mill  of  the  plaintiffs ;  and  that  the 
defendants,  intending  to  injure  the  plaintiffs,  had  raised  their  dam 

(2)  Le^it  snprgested  a  doubt,  whether  a  certiorari  could  issue,  per  taltem,  to 
the  Coratnon  Picas,  overleaping  the  Supreme  Court,  on  whose  judji^ent  the 
writ  of  error  was  brought;  but  he  agreed  to  give  eflect  to  any  mode,  that 
might  be  taken  to  ascertain  the  fact  in  question^  and  to  consider  any  precept 
that  issued,  as  regtdarly  annexed  to  the  recon^ 

higher, 
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1799.    higher,  to  wit  feet  higher  than  the  same  had  ever  been 

v**r-i^  before  raised,  and  thereby  unjustly  penned  back,  pent  up,  and 
obstructed  the  water  of  the  said  creek  between  the  said  mills,  in- 
somuch  that  the  water  of  the  creek  during  all  the  time  aforessud 
overflowed  and  gready  damaged,  spoiled,  injured,  and  broke  to 
pieces  the  said  mill  of  the  plaintiffs,  to  their  great  damage  in  their 
said  hereditary  ^estate,  and  whereby  they  were  forced  \o  expend 
a  large  sum,  &c.  in  repairing,  &c."  The  defendants  pleaded 
**  not  guilty,  with  leave  to  alter,  and  give  the  special  matter  in 
"  evidence:"  and  afterwards  "  by.ageeiiient  of  attomies  in  wri- 
**  ting  filed,  all  matters  in  variance  between  the  parties,  are  refer- 
"  red  to  JVilliam  Ward  Burrows^  Alexander  Martin^  John  Holmes 
**  and  George  Eyre^  who  shall  have  full  power  to  award  whether 
**  any  and  what  sum  shall  be  paid  to  the  plaintiff  by  the  defendant^ 
*'  and  vice  versa^  to  settle  their  respective  claims  to  the  waters  of 
**  the  Wissahicon  creek,  by  fixing  what  shall  be  the  heighth.  of 
*^  the  defendant's  dam,  and  whether  any  alteration  shall  be  made 
*'  therein,  and  to  direct  articles  to  be  executed  accofdingly:  the 
**  report  of  any  three  to  be  conclusive/'  All  the  referees  concur* 
red  in  filing  a  report,  by  which  it  v/as  found  and  awarded^ 
**  1st.  That  the  defendants  their  heirs  and  assigns  shall  and  may 
«^  erect  and  complete  the  mill-dam  to  their  mill  now  belonging 
''  of  a  heighth  corresponding  with  the  bottom  of  Ae  hole  now 
"  bored  in  a  ceitain  rock  standing  and  being  on  the  north-east  side 
**  of  Wissahicon  creek,  near  the  said  mill.  And  the  said  dam  of 
**  the  heighth  aforesaid  shall  and  may  forever  hereafter  keep 
*^  and  maintain.  And  if  the  smd  defendants,  their  heirs  and  as*- 
*'  signs,  or  either,  or  any  of  them,  shall  and  do  wilfully,  or  neg- 
*'  ligendy,  cause  or  suffer  the  said  dam  to  be  raised  higher  than 
*'  is  hereinafter  mentioned,  then  and  in  such  case,  it  shsJl  be  law- 
**  ftd  for  the  plaintiffs  their  heirs  and  assigns,  to  give  a  written 
*'  notice  to  the  defendants  their  heirs  and  assigns,  requiring  them 
*'  to  reduce  the  said  dam  to  its  proper  level,  herein  before  di-' 
^^  rected:  and  if  the  defendants  their  heirs  and  assigns,  shall  he- 
*'  gleet  or  refuse  so  to  do,  for  thirty  days  after  such  notice,  the 
^^  plaintiffs  their  heirs  and  assigns  may  summon  three  freeholders, 
**  being  indifferent  men,  to  view  and  examine  the  same;  and  if 
^^  the  said  freeholders  shall  be  of  opinion  that  the  plaintiff's,  &c« 
♦'  are  injured  by  the  said  dam  being  carried  up  higher  than  the 
*'  level  herein  directed,  they  shall  give  a  written  notice  Xo  the 
"  iefendants,  &c.  requiring  them  to  reduce  the  said  dam  to  its 
"  proper  level;  and  if  within  thirty  days  thereafter,  the  defendants, 
"  &c.  shall  not  reduce  the  said  dam  to  its  level  aforesaid,  the 
"  plaindffs,  &c  may  lawfully  enter  upon  the  said  dam,  and  abate 
"  and  prostrate  the  same.  2d.  In  consideration  of  the  foregoing 
-  **  privileges  the  referees  order  and  award,  that  the  defendants, 
•'  &c.  holding  thS  said  mill,  shall  yearly,  and  every  year,  pay  10/. 
*«  to  the  plaintiffs,  &c.  the  first  payment  to  be  made  on  the-  3l8t 

"of 
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"  of  March  1797*   And  also  that  the  defendants  dd  on  d^e  3l8t    1799. 

*^  of  March  next  pay  to  the  plaintiffs  50/.,  which  shall  be  in  full  v— ^i-j 

^  of  all  claims  and  demands  on  the  part  of  the  plaintiffs  against 

^  the  defendants,  on  account  of  the  said  mill  dam.    Lastly:  the 

"  referees  award  and  direct  that  the  said  parties  respectively^ 

^^  shall  mutually  execute  and  deliver  proper  deeds  and  instru- 

"  ments  in  writing,  for  the  granting,  assuring,  and  confirming, 

^*  as  well  the  said  privileges  hereby  awarded  to  the  said  defend- 

^^  ants,  their  heirs  and  assigns,  as  the  said  annual  payment  to  the 

<^  plaintiffs,  &c. :  and  it  is  awarded  and  directed  tliat  the  parties 

"  divide  the  costs.''  On  the  21st  of  March  1796,  "the  report  of 

^^  the  refeoses  was  read  and  confirmed,  and  judgment  nisu^^    On 

the  22d  of  March^  exceptions  to  tfife  report  were  filed;  but  after 

hearing  witnesses,  and  the  argument  of  counsel^  on  the  14th  of 

September  1796,  "  the  report  of  the  referees  and  judgment  were 

confirmed'' :  and  thereupon  the  present  writ  of  error  was  brought^ 

On  arguing  the  cause  in  this  Court,  Lewis^  for  the  plaintiff  in 
error,  took  the  following  exceptions  to  the  record: 

1st.  That  the  referees  had  exceeded  the  authority  given  by 
the  submission  of  the  parties,  inasmuch  as  they  have  directed  the 
plaintiffs  to  sell  to  the  defendants,  a  certain  privilege,  and  have 
awarded  an  annual  sum,  to  be  paid  by  the  defendants  to  the 
ptaintiflfs,  as  the  price  of  the  privilege,  which  were  not  matters 
in  variance  between  the  parties,  nor  included  in  the  rule  of  refer- 
ence. 

2d.  That  the  referees  have  directed  deeds  to  be  executed  by 
the  plaintiffs,  for  assuring  to  the  defendants  a  new  right,  not  for 
settling  the  old  rights  of  the  parties  (which  are  alone  contem- 
plated in  the  submission)  to'  the  waters  of  the  IVissahicon. 

3d.  That  the  referees  have  established  a  new  tribunal  for  de- 
ciding the  future  controversies  of  the  parties;  a  power  which  is 
inconsistent  with  the  general  principles  of  law,  and  not  supported 
by  the  agreement,  or  submission,  of  the  parties. 

4th.  That  the  referees  have  awarded  tiie  parties  to  divide  the 
costs. 

5th.  That  die  judgment  in  confirmation  of  the  report  being, 
entered  genera&y,  part  of  it  cannot  be  affirmed,  and  part  reversed. 
Carth.  233.  2  Bac.  Abr.  227. 

^  The  objections  were  answered  by  Rawle^  for  the  defendants 
in  error,  to  the  following  effect: 

li^t.  That  the  submission  was  general,  and  shows  the  real  points 
in  controversy  between  the  parties:  and  on  the  principles  of  the 
law  of  awards  in  Pennsylvania^  the  present  award  ought  to  be 
enforced.  1  DalL  Rep.  364.  314. 

2d.  That  the"  report,  as  far  as  it  awards  the  payment  of  money, 
comes  stricdy  within  the  act  of  assembly;  but  on  the  other  two 

Vol*  iV.  L  objects 
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1799.    objects  of  the  report  (the  grant  of  the  privilege,  and  the  executlofl 

u-v^kj  of  deeds  to  assure  it)  there  could  be  no  judgment,  and  they  re« 

main  in  the  record  as  rules  of  Court,  to  be  enforced  by  attach* 

ment,  of  which  no  writ  of  error  lies.    3  voL  Perm*  LawSj  97. 

2  Bac.  Abr.  215.  3  InsU  31. 

3d.  That  the  present  record  is  informally  sent  up;  but  itma^ 
either  be  reduced  to  form  by  the  Court,  or  diey  may  satisfy  theu: 
consciences  by  awarding  a  certiorari;  which,  however,  the  de- 
fendants in  error  have  no  right  to  isssue.  2  Bac.  Abr*  204,  5. 
5  Com.  Dig.  166. 

4th.  That  supposing  the  present  record,  in  all  its  parts,  to  be  a 
subject  for  a  writ  of  error,  it  is  a  maxim,  that  no  one  can  assign 
that  for  error,  which  is  for  his  own  advantage.  2  Bac.  Abr.  220. 
Thus,  the  referees  find  that  the  defendants  are  entitled  to  the 
privilege,  on  paying  for  it;  but  by  way  of  further  security  to  the 
plaintiffs,  and  for  their  benefit,  a  summary  examination  by  free-* 
holders  is  provided,  to  restrain  subsequent  encroachments.  This 
is  obligatory  on  the  defendants;  but  it  is  optional  with  the 
plaintiffs,  who  may  have  recourse  to  the  ordinary  legal  remedies* 

5th.  That  the  report  of  the  referees  does  not  give  any  things 
new  to  the  defendants.  The  subject  in  dispute  and  submitted, 
was,  whether  the  defendants  had  a  right  to  raise  their  dam;  and 
the  referees  find  that  they  have  such  a  right,  by  an  old  continued 
compact,  paying  an  equivalent. 

6th.  That  the  referees,  had  power  to  make  an  award  touch- 
ing real  estate.  Ktd.  34.  133.  136. 

On  the  last  day  of  the  session,  the  Court  mentioned,  that  they 
had  not  been  able  to  form  a  decisive  and  satisfactory  opinion  on 
the  authorities  and  arguments  in  this  cause ;  and  that,  therefore^ 
they  would  keep  it  under  advisement  till  the  adjourned  session. 
They  added,  that  if  the  plaintiff  in  error  was  to  be  considered  as 
restrained  from  pursuing  the  ordinary  remedies  of  the  .law,  and 
confined  to  the  remedy  prescribed  in  the  report,  in  case  of  any 
future  nuisance,  or  encroachment  upon  his  rights,  it  was  their 
present  sentiment,  that  the  referees  had  exceeded  their  authority. 
The  point,  however,  was  not  made  in  the  arfi;ument  before  the 
Supreme  Court;  and  merits  further  consideration. 

Cur.  adv.  xmlu 

At  an  adjourned  session,  held  on  the  17th  of  January  1800, 
the  judges  delivered  their  opinions,  seriatim^  but  concurrecl  in 
this  general  result: 

By  the  Court:  The  agreement  of  the  parties  constituted  the 
referees,  the  exclusive  judges  of  the  subject  submitted  to  their 
decision.  It  gave  them,  however,  no  power  to  delegate  their 
trust  and  ajuthority  to  others;  nor  to  erect  a  new  and  arbitrary 
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tribunal,  to  determine  future  controversies.  If  the  first  set  of  1799. 
referees  could  proceed  in  this  way,  the  set  empowered  by  them,  \,^ym^ 
might  exercise  a  similar  authority;  and  so  ad  injinitumy  compel 
the  parties,  without  their  consent,  or  controul,  to  resort  to  a  tri« 
bunal  unknown  to  our  laws.  We  are,  therefore,  unanimously  of 
opinion,  that  the  referees  exceeded  their  authority;  and  as  their 
report,  or  award,  was  confirmed,  generally,  by  the  Supreme 
Court,  the  judgment  of  that  Court  must,  also,  be  generally,  re- 
versecL 

Xudgment  reversed. 
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January  Session  1802. 

(1)  Present  Smith,  and         "t  Justices  of  the  Supreme 
.  Brackenridge,  J  Court;  siiid 

S«f='o«^  1  Presidents  of  the  Circuits  of 


Burd,  Plaintiff  in  Error,  versus  Smith,  Lessee  of  Fitz- 
simons  et  al. 

ERROR  from  the  Supreme  Court,  on  a  judgment  entered  in 
pursuance  of  the  following  agreement: 

*'  Montgomery  county. 

^^  Richard  Smithy  lessee  of  Thomas  Fitzsimons,  William 
>'  M^Mutricj  Samuel  W.  Fisher ^  Philip  Nicklin^  and  Isaac 
**  Wharton^  v.  Edward  Surd* 

^*'  Ejectment  for  130  acres  of  land  in  Periiomen  township,  in 
*'  Montgomery  county. 

^^  It  is  agreed  that  the  above  action  be  entered,  as  an  amicable 
*^  action  pi  trespass  and  ejectment,  on  the  Circuit  Court  docket  of 
*'  Montgomery  county,  as  of  March  term  1800;  that  a  declara- 
^^  tion  and  pleadings  be  filed,  and  issue  joined  conformably  there- 

(1)  Chew,  Prendent,  and  Shippbn,  Chief  y%uticef  dedined  sitting  in  the 
cause,  on  account  of  their  connexion  wilh  the  parties.  Y bates  (who  was. 
also,  connected  with  the  plaintiff  in  error),  Henry,  and  Riddle,  yuMticett 
were  absent.  The  sessions  of  the  Couil  was  adjoumed,  for  want  of  a  quorum, 
ifom  July  1801,  to  the  1^  of  January  1803. 

"to; 
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^  to;  that  the  annexed  state  of  a  case  be  filed  as  of  yune  term    1B02. 

"  1800,  in  the  nature  of  a  special  verdict,  with  an  entry  of  the  y  ^  .  « 

^'  confession  of  lease  entry  and  ouster;  that  judgment  be  ren* 

^'  dered  thereon  for  the  plaintiff,  without  prejudice  to  the  tide, 

**  or  right,  of  either  party;  that  a  writ  of  error  on  the  said  judg« 

^^  ment  be  taken  from  the  Supreme  Court,  tested  as  of  the  last 

"  day  of  last  December  term  of  the  same  Court,  and  returnable 

"  in  the  same  Court  on  the  first  day  of  March  term  foUowbg; 

^^  that  the  said  judgment  be  affirmed,  of  course,  in  the  said  Su- 

"  preme  Court,  as  of  the  same  term,  without  prejudice  to  the 

*^  right  of  either  party;  and  that  no  advantage  be  taken  of  any 

"  error  in  the  form  ot  the  said  proceedings,  but  every  thmg  be 

"  done  to  give  them  validity." 

Xhe  material  facts,  contained  in  the  case,  to  which  the  agree- 
ment refers,  were  these :  "  That  the  tide  deeds  of  die  land, 
mentioned  in  the  declaration,  were  delivered  to  Mr.  Dallas^  by 
Mr.  Biair  M*'Clenachan^  previous  to  the  2d  day  of  September 
1797,  to  enable  him  to  draw  a  trust  deed  from  M^Clenachan  to 
him  and  Mr.  Huston;  which  was,  accordingly,  drawn,  and  de- 
livered by  Mr.  Dallas  to  Mr.  M''Clenachan  for  the  purpose  of 
having  the  same  executed. 

"  That  on  the  2d  of  September  1797 y  Blair  M^Clenachan  was 
seised  in.  fee  of  the  premises;  and,  at  the  same  time,  was  indebt* 
ed,  on  his  separate  accoimt,  and  in  partnership  with  P.  Moore  to 
divers  persons  (sQme  of  whom  resided  in  Europe^  and  in  other 
places  beyond  seas)  in  large  sums  of  money,  amounting,  in,  the 
whole,  to  435,073  dollars,  and  upwards.  Many  of  the  creditors 
had  co'imenced  suits  in  the  Supreme  Court  against  Blair 
M^Clenachan,  and  against  M^Clenachan  and  Moore^  which  were 
depending  on  the  said  2d  of  September  1797;  in  some  of  them 
judgments  were  obtained  on  the  4th  oi  September  1797 ^  to  the 
amount  of  216,018  dollars;  in  others,  judgments  were  obtained 
in  December  Biid  March  terms  then  next{oilo;Hring,tothe  amount 
of  22,720  dollars;  and  on  the  said  judgments,  or  some  of  them, 
executions  had  issued. 

"  That  Blair  M^Clenachan  and  P.  Moore^  jointly,  or  sepa- 
rately, not  being  able  to  satisfy  and  discharge  the  said  debts, 
BUiir  M^Clenachan^  on  the  2d  ot  September  1797 j  made  and  ex- 
ecuted a  certain  indenture  for,  several  estates,  including  the  pre- 
mises in  the  declaration  mentioned,  to  A.  J.  Dallas  and  jfohn 
H*  Huston^  containing  ^among  other  things)  the  following  trusts, 
conditions,  and  stipulations: 

"  Upon  the  special  trust  and  confidence  and  to  the  sole  intent  and 
"  purpose  that  they  the  said  Alexander  James  Dallas  and  John  H. 
"  Huston  and  the  survivor  of  them  and  the  heirs  of  the  survivor 
"  shall  sell  and  dispose  of  the  lands  and  premises  hereby  conveyed 
^^  and  granted  in  such  manner  as  the  said  trustees  or  the  survivor 
"  or  the  heirs  of  the  survivor  shall  deem  paost  adviseable  for  the 

"  general 


7.8  Cases  Affirmed  or  Reversed  in  the 

1 802.  *•  general  interest  of  the  aforesaid  creditors  and  upon  the  receipt  of 
^— yi.;  ^^  the  purchase  monies,  or  securities  for  the  same,  the  premises  so 
^  sold  by  deed  or  deeds  to  grant  and  convey  unto  the  purchaser 
•*  or  purchasers  thereof  in  fee  simple  and  that  they  the  said 
*^  Alexander  James  Dallas  and  John  H.  Huston  and  the  survi- 
**  vor  of  them  and  the  heirs  of  the  sun'ivor  shall  pay  and  distri- 
*^  bute  the  monies  arising  from- such  sale  or  sales  (after  all  costs, 
^*  charges  and  expences  attending  this  trust  being  deducted  and 
^^  paid)  towards  the  payment  and  discharge  of  the  debts  of  all 
^^  such  the  aforesaid  creditors,  as  shall  in  writing  agree  to  ac- 
**  cept  the  same  within  nine  months  after  the  date  hereof  at  such 
*^  times  as  the  said  trustees  shall  deem  the  most  adviseable,  rate- 
**  ably  and  in  proportion  according  to  the  whole  amount  of  the 
**  said  debts  of  him  the  said  Blair  M^Clenachmi  and  of  the  said 
**  partnership  firm  of  Blair  M^Clenachan  and  Patrick  MoorCj  and 
**  to  pay  unto  the  ssdd  Blair  M^Clenachan  his  executors,  admi* 
**  nistrators,  or  assigns,  the  proportion  of  all  such  creditors  as 
"  shall  not  signify  their  acceptance  within  the  specified  time  to 
**  the  intent  that  he  may  therewith  and  thereout  compound  with. 
**  and  satisfy  such  creditors.  And  if  the  monies  arising  from 
^  the  sale  or  sales  of  the  lands  and  premises  aforesaid  shall  be 
**  more  than  sufficient  to  answer  the  purposes  aforesaid,  that  they 
**  the  said  Alexander  James  Dallas  and  J6hn  jK  Huston  and 
**  the  sun'ivor  of  them,  and  the  heirs  of  the  survivor  shall  pay 
**  the  overplus  monies  unto  the  said  Blair  M^Clenachan  his 
**  executors,  administrators,  or  assigns.  And  the  said  Blair 
*^  M^Clenachan  for  himself,  his  heirs,  executors,  and  administra* 
^^  tors  doth  covenant,  promise  and  agree  to  and  with  the  said 
**  Alexander  James  Dallas  and  John  H.  Huston  and  each  of 
^*  them  and  the  survivor  of  them  and  the  heirs  and  assigns  of 
**  them  and  the  survivor  of  them  in  manner  and  form  following 
^*  that  is  to  say  that  he  the  said  Blair  M^Clenackan  and  his  heirs 
♦*  shall  and  will  from  time  to  time  and  at  all  times  hereafter  upon 
'^  the  reasonable  request  and  at  the  proper  costs  and  charges  of. 
**  them  the  said  Alexander  James  Dallas  and  John  H.  Huston  or 
**  the  sur\'ivor  of  them  or  of  the  heirs  or  assigns  of  them  or  of 
**  the  survivor  make  execute  and  deliver  or  cause  to  be  made, 
*•  executed  and  delivered  unto  the  said  Alexander  James  Dallas 
•*  and  John  H.  Huston  or  the  survivor  of  them  or  the  heirs  or  afr. 
**  signs  of  them  or  of  the  survivor  all  such  further  and  other  acts 
*•  deeds  conveyances  and  assurances  in  the  law  whatsoever,  for 
**  the  better  and  more  perfect  granting  conveying  assuring  and 
<*  vesting  the  lands  and  premises  aforesaid  in  them  the  said  Mex^ 
^*  ander  James  Dallas  and  John  H.  Huston  and  the  survivor  of 
"  them  and  the  heirs  and  assigns  of  them  and  of  thcf  survivor  upon 
**  the  trust  and  confidence  aforesaid  as  the  said  Alexander  Jcunes 
"  Dallas  and  John  H.  Huston  or  the  survivor  of  them  or  the 
"  heirs  or  assigns  of  them  or  of  the  survivor  or  their  or  either  oC 
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<<  their  counsel  learned  in  the  law  shall  reasonably  devise,  advise    1802. 

**  or  require.    And  the  said  Bigir  M^Clenadian  and  his  heirs 

^^  the  said  lands  and  premises  hereby  granted  or  mentioned,  or 

"  intended  to  be  hereby  granted  with  the  appurtenances  unto  the 

"  said  Alexander  James  Dallas  and  John  H.  Huston  and  the 

**  survivor  of  them  and  to  the  heirs  and  assigns  of  them  and  of 

^'  the  survivor  of  them,  against  him  the  said  Blair  M^Cleno/* 

^^  chart  and  his  heirs  and  against  ail  and  every  other  person  or 

*^  persons  whomsoever  lawfully  claiming  or  to  claim  by  from 

"  or  under  him  them  or  any  or  either  of  them  shall  and  will 

**  well  and  truly  warrant  and  forever  defend  by  these  presents." 

And  this  indenture  was  acknowledged  on  the  4th  of  September 

1797,  by  the  said  Blair  M^Clenachan^  in  the  absence  of  Mr. 
Dallas^  one  of  the  trustees,  and  no  proof  was  given  whether  the 
other  trustee  was  present,  or  not.  It  was  recorded  in  PhtladeU 
phia  on  the  24th  of  November^  and  in  Montgomery  county,  on  the 
2rth  oi  Decanber^  1797. 

**  That  the  yellow  fever  prevailed  in  the  c;ty  of  Philadelphia 
from  the  latter  end  of  August^  until  the  latter  end  of  October ^  or 
beginning  of  November^  1797;  during  which  the  said  trustees 
were  absent  from  the  city;  but  a  communication  with  some  of 
the  printers  of  the  city  was  kept  open,  during  the  whole  period, 
by  the  medium  of  the  post«ofiice. 

"  That  on  the  said  4th  day  of  September  1797  Edxvard  Burd 
(the  defendant  in  the  ejectment)  obtained  a  judgment  in  the  Su- 
preme Court,  against  the  said  B.  HhClenachari^  for  5,333  dollars, 
and  33  cents,  besides  interest  and  costs,  with  a  stay  of  execution 
for  60  days.  A  fi^fa.  was  issued  and  returned  upon  this  judg** 
ment,  in  the  ususd  form  to  ground  a  testatum;  and,  on  the  15th 
of  November  1797,  a  testatum  fi.  fa.  was  issued  to  the  sheriff  of 
Montgomery  county,  which  was  delivered  to  the  sheriff  on  the 
next  day.  On  the  24th  of  November^  levy  was  made  upon  the 
premises  in  the  declaration  mentioned;  on  the  8th  oi  December 
an  inquisition  was  held  on  the  premises,  which  were  condemned; 
on  the  7th  of  March  1798,  a  vend,  exponas  issued  to  the  sheriff 
of  Montgomery^  and  the  premises  were,  thereupon,  in  due  form 
sold  to  the  said  Edward  Burd^  for  930/.;  on  the  27th  of  March 

1798,  the  sheriff  made,  and  acknowledged  in  open  Court,  a  deed 
for  the  premises  to  the  said  Edward  Burd-,  and  shortly  after- 
wards delivered  to  him  the  possession. 

**  That  the  said  EdtvardBurd  had  iio  knowledge,  or  notice,  of 
the  execution,  or  existence,  of  the  deed  of  trust  to  Dallas  and 
Huston^  or  of  the  proceedings  under  it,  until  subsequent  to  the 
12th  of  December  1797. 

«*  Thai,  on  the  24th  of  November  1797,  the  trust  deed  was  in 
the  possession  of  the  trustees,  or  one  of  them,  by  deliverj-  of  the 
said  B.  M^Clenachan;  but  when  the  same  was  so  delivered  is 
not  known.    The  other  title  deeds  remained  in  the  possession  of 
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1802.  Mr,  Dallas  during  the  yellow  fever  of  1797,  and  until  they  were 
Vpi--y-.^  delivered  by  him  to  the  lessors  of  the  plaintiiF. 

"  That,  on  the  15th  of  December  1796,  an  advertisement  was 
published,  calling  a  meeting  of  the  creditors  of  B.  M^Clenac/ianj 
and  of  M^Clenachan  and  Moore;  and  at  the  meeting,  on  the  17th 
of  December y  the  creditors  appointed  a  committee,  though  the 
minutes  of  the  appointment,  &c,  were  not  signed.  This  commit^ 
tee,  on  the  19th  oi  December  1796,  published  an  advertUement 
called  a  caution,  against  making  any  purchases,  or  accepting  any 
conveyances  of  jB.  M^Clenachanh  estate,  from  him,  or  his  chiU 
dren;  to  which  M^Clenachan  published  an  answer,  on  the  same 
day;  and,  on  the  21st  of  December^  the  committee  replied. 

"  That,  on  the  12th  of  December  1797 ^  Mr.  Huston^  one  of  the 
trustees,  published  a  notice  of  the  trust  deed,  to  the  creditors  of 
M^Clenachan^  and  M^Clenachan  and  Moore;  and  invited  them  to 
give  notice  of  their  acceptance  in  due  time.  On  the  19th  of  Decern^ 
ber^  the  creditors  met  upon  the  subject,  in  pursuance  of  a  call  pub- 
lishe4^ih  the  papers  of  the  16th,  18th,  and  19th  of  December.  At 
this  meeting,  the  creditors  expressed  some  dissatisfaction,  relative 
to  the  assignment  made  as  aforesaid  to  Dallas  and  Huston^  on  a 
mistaken  idea,  that  it  contained  a  stipulation  for  a  release ;  and 
the  dissatisfaction  went  so  far,  that  they  determined  not  to  ac- 
cept the  assignment  on  any  such  condition.  But  this  mistake 
being  corrected,  the  committee  of  the  creditors,  on  the  31st  of 
May  1798,  gave  notice  of  their  acceptance  of  an  interest  under 
the  trust;  and,  on  the  4th  of  yune  following,  the  trustees  assigned 
the  trust  estate,  including  tne  premises  mentioned  in  the  decla- 
ration, to  the  lessors  of  the  plaintiff,  who  continued  to  be  the 
committee  of  the  creditors,  appointed  by  the  minutes,  as  above- 
mentioned,  and  were  themselves  creditors  to  a  considerable 
amount.  The  assignment  of  the  trust  was  acknowledged  on  the 
9th  of  yu7iey  and  recorded,  in  Philadelphia^  on  the  12th  of  yune 
1798. 

"  That  on  the  18th  of  March  1799,  B.  M'Clenachan  applied 
to  be  discharged  as  an  insolvent  debtor;  but  was  remanded  by 
the  Court.  (2) 

The  cause  was  argued,  in  this  Court,  during  the  12th,  13th, 
14th,  and  15th  of  January  1802,  by  Ingersott^  Lewis j  and 
M'-Kearij  for  the  plaintiff  in  error;  and  by  M.  Levy^  Rawle^  and 
Dallas^  for  the  defendants  in  error.  The  immediate  questioa  to 
be  decided  was,  whether,  under  the  circumstances  stated,  the 
deed  of  trust  from  M^Clenachan  to  Dallas  and  Huston j  was 
valid,  or  void,  in  relation  to  the  title  acquired  by  the  plsdntiff  in 

(2)  Mr.  M'Clenachany  on  the  firstalarm  of  the  failui'e  of  H/tClenachan  &  Moot  e 
(whose  business  was  left  entirely  to  the  management  of  Mttorty  made  several 
voluntary  conveyances  to  bis  children ;  and  on  this  ground,  principallys  the 
Supreme  Court  refused  to  discharge  him  as  an  insolvent  debtor. 
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error?   But,  mcidentally,  the  discussion  embraced  the  general    1802. 
doctrine  of  the  efficacy  of  voluntary  conveyances  by  debtors^  in  Sm^^^mmJ 
trust  for  the  benefit  of  creditors,  upon  specific  conditions,  or  sti- 
pulations. The  points  and  authorities  were  as  follow: 

For  the  plaintiff  in  error.  1st.  A  voluntary  conveyance  of  the 
description  now  under  consideration,  tends  to  defraud  creditors 
of  the  just  fruits  of  legal  process.  2  Bac.  Abr.  601.  Cotup*  433. 
And  is,  therefore,  void  under  the  statutes  of  13  &  27  Eliz.  On 
the  face  of  the  deed,  it  appears  to  have  been  intended  to  defeat 
judgment  creditors;  to  delay  and  hinder  plaintiffs  in  their  reco» 
veries  at  law;  or,  to  give  it  the  most  favourable  construction, 
the  deed  was  intended  to  preserve  the  property  for  creditors  in 
general,  instead  of  allowing  those  who  were  suitors  in  a  Court 
of  law,  the  advantage  due  to  their  meritorious  vigilance.  2d. 
The  terms  of  the  trust  are  indefinite,  as  to  its  mode  and  time  of 
execution,  even  in  favour  of  the  accepting  creditors;  while,  from 
the  very  nature  and  operation  of  the  deed,  an  interest  is  reserved 
for  the  debtor.  Thus,  only  those  who  accept  the  trust,  with  all 
its  appendages,  can  receive  a  benefit  from  it;  and  that  benefit  is 
confined  to  a  share  in  the  small  part  only  of  the  debtor's  estate^ 
which  the  deed  attempts  to  convey.  Nine  months  are  allowed  for 
5U1  election,  to  the  creditors  indiscriminately,  during  which  there 
could  be  no  distribution,  and  after  the  lapse  of  that  period,  the 
debtor  is  entitled  to  the  share  of  every  non-accepting  creditor, 
as  well  as  to  die  intermediate  perception  of  the  rents,  &c.  But 
suppose  there  was  no  accepting  creditor,  did  not  the  property 
remmn  in  the  debtor?  It  did  not  pass  to  the  general  creditors; 
and  the  trustees  had  paid  no  consideration  for  it.  3d.  Then,  it 
is  a  fraud,  where  there  is  a  conveyance  to  a  trustee  for  the  be- 
nefit of  a  debtor;  and  the  strongest  badges  of  fraud  put  in  the 
books,  are  to  be  found  in  the  present  case:  for  the  possession 
remains  in  M*'Cle7iachan;  the  trust  was  not  announced,  even  by 
recording,  till  the  24th  of  November  1797;  the  convej^ance  was 
made  pending  suits,  to  avoid  judgments;  the  deed  is  not  made  to 
a  creditor,  but  to  strangers,  of  the  debtor's  own  nomination;  and 
the  possession  of  the  land  was  never  delivered  in  pursuance  of 
the  deed.  Cowp.  435.  3  Co.  80.  2  Lev.  147.  Nay,  even  the 
deed  itself  was  not  delivered  to  the  trustees,  for  two  months 
after  its  execution,  during  which  period,  M^Clenachan  might 
liave  destroyed  it;  or.he  might  have  sold  the  land  effectually  to 
others,  for  a  valuable  consideration.  2  Vern.  510.  4th.  The  ac- 
ceptance of  the  creditors  was  a  condition  precedent  to  tlie 
raising  of  a  use  in  their  favour;  and  if  no  use  was  so  raised,  the 
conveyance  to  the  trustees  was  merely  volimtary,  and  void  by 
the  statute  of  Eliz*  against  creditors.  Besides,  the  performance 
of  the  condition  precedent  was  legally  barred,  by  the  lien,  which 
the  testatum  execution  had  previously  secured  for  the  plaintiff 
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1802.  in  error.  2  Bac.  Abr.  608.  1  Sid.  133.  Cr.  %  454.  5  Vin.  Abu 
Ui-y^-^  ^^  Condition:^  76.^/.  20.  Ibid.  178.  pi.  37.  Id.  89.  pi.  10.  5th.  By 
the  express  reauisition  of  the  deed  of  trust,  the  acceptance  of  the 
creditors  must  be  in  writing;  and,  of  course,  no  assent,  by  implica- 
tion, can  render  the  use  absolute.  Coxvp.  117.  1  Cha.  Ca.  141. 143. 
3  Co.  28.  b.  3  Co.  29.  It  is  stated  in  the  case,  that  the  creditors 
did  once  refuse  to  accept;  by  which  they  had  determined  their 
right  of  election,  and  could  not  afterwards  reverse  it;  particu* 
larly  so  as  to  aflFect  and  destroy  the  liens  of  judgment  creditors* 
And  even  as  to  the  act  authorising  an  acceptrjice,  it  is  a  mere 
minute  of  proceedings  of  a  meeting;  it  is  not  subscribed  by  all 
the  ci'editors  at  tlie  meeting;  and  the  n'otice  from  the  committee 
can  only  operate,  on  the  terms  of  the  trust,  as  a  notice  in  writing, 
for  those  who  actually  signed  it;  since,  a  />flrro/ delegation  of 
power  to  a  committee,  could  not  be  deemed  a  performance,  in 
writings  of  the  condition  precedent.  6th.  The  plaintiff  in  error 
obtained  a  lien  upon  the  land  by  the  delivery  of  the  testatum  Jl.  fa. 
to  the  sheitff  on  the  16ih  of  November  1797;  and  the  acceptance 
of  the  creditors,  even  by  their  committee,  was  not  sooner  than 
the  31st  of  May  1798.  Then,  it  would  be  contrary  to  the  prin- 
ciples  of  equity,  and  to  the  rules  of  law,  that  the  estate  thus 
vested  by  the  execution,  should  be  divested,  by  a  relation  from 
the  time  of  the  acceptance,  to  the  date  of  the  trust  deed,  against 
a  person,  who  is  neither  part}",  nor  privy,  to  the  acceptance,  or 
the  deed.  3  Co.  25.  27.  26.  2  Fin.  Abr.  285,  286.  288.  287.  pf. 
3.  1  fV.  Black.  Rep.  642.  Plowd.  482.  b.  2  Ventr.  200.  13  Co. 
21.  a.  Finch.  6.  Style's  Pr.  Reg.  367.  18  Vhu'  Abr.  162.  pL  1. 
5  Co.  119.  b. 

For  the  defendants  in  error.  1st.  The  title  of  the  lessors  of  the 
plaintiff,  arises  from  a  fair  and  honest  transaction;  though  it 
would  be  enough  to  remark,  that  the  silence  of  the  verdict  (as 
the  case  must  be  considered)  is  a  leg^  negative  of  the  insinua- 
tion of  fraud.  10  Co.  56.  And  there  is  a  valuable  consideration 
771  lawj  for  the  trust  deed,  though  it  is  no  more  than  five  dol- 
lars; which,  however,  coupled  with  a  fair  intention,  completely 
vests  the  tide  in  the  trustees.  2  Bl.  C.  296.  2d.  The  statute  of 
13  Eliz.  c.  5.  secures  the  rights  of  creditors,  against  motives 
of  "  malice,  fraud,  covin,  collusion,  and  guile,*'  b}'  annulling  the 
act  which  they  produce.  But  if  the  present  case  is  not  so  gene- 
rated, it  is  not  an  act  within  the  letter  of  the  statute,'  ^^  to  the 
/^  end  and  purpose  to  delay,  hinder,  and  defraud  creditors,  and 
*'  others,  of  their  just  and  lawful  actions.'*  In  the  construction 
of  the  statute,  it  must,  also,  be  remembered,  that  there  is  an 'es- 
sential difference  between  *'  the  end  and  purpose,"  of  an  act,  and 
the  consequence  and  result,  which  naturally  follow  it.  For,  cer- 
tainly, a  creditor,  on  the  eve  of  obtaining  a  judgment,  may  be 
hindered,  or  delayed,  as  the  necessary'  consequence  of  his  debtor's 
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making  a  conveyance  of  his  estate,  unquestionably  valid,  upon    1802* 
a  bond  fide  sale.    To  invalidate  a  conveyance,  therefore,  there  v— y— ^^ 
must  not  only  be  an  intent,  which  consequentially  hinders  and 
delays  the  creditor;  but  it  must  be  a  covinous  and  fraudulent 
intention,  to  that  end  and  purpose.    Giving,  therefore,  the  sta- 
tute the  most  liberal  construction  (and  it  ought  to  be  liberally 
construed.  Cowp.  434.)  still  the  inquir}^  terminates,  in  ascertain- 
ing whether  the  conveyance  is  fraudulent,  or  not.    10  Co.  56. 
1  Cha.  Ca.-  291.    1  Vent.  194.  1  Mod.   119.    1  Atk.  15.    Cowp. 
708.  434.   %  Fez.  11.    2  AtL  481.    And  what  is  fraudulent,  de- 
pends on  the  moral  intention;  on  the  impulse  of  the  will,  to 
perform  the  act,  which  necessarily  produces  the  obnoxious  con- 
sequence.  BulL  N.  P.  257.    By  this  test,  what  taint,  or  colour, 
of  fraud  appears  in  the  present  case  f  The  object  of  M^Clenachan 
was  not  fraudulently  to  hinder  and  delay  any  creditor;    but 
honestly  to  secure  an  equal  distribution  of  the  property  among 
all  the  creditors.    If  the  purpose  was  fair  and  lawful,  the  deed 
contains  every  formality,  that  is  necessary  for  carrying  it  into 
effect;  and  on  the  2d  of  September  1797  the  legal  estate  was 
absolutely  vested  in  Dallas  ond  Hiiston.  3i  Reviewing,  then,  the 
opposite  argument,  let  us  give  to  each  point  an  answer.    It  is 
urged,  that  the  conveyance  is  not  of  all  M^Clenachan^s  property. 
We  answer,  that  this  does  not  appear  from  the  facts  stated;  but 
admitting  it  to  be  true,  it  strips  the  case  of  some  of  the  badges 
of  fraud  imputed  to  it;  and  leaves  a  fund  to  which  the  dissent- 
ing creditors  might  resort  for  satisfaction*    Again:  it  is  urged, 
that  the  deed  was  made  to  trustees  of  his  ovm  choice.    We  an- 
swer, that  there  is  no  authority  that  declares  this  to  be  fraudulent. 
In  the  case  of  General  Stewards  settlement  on  M.rs.  Stewart^ 
though  the  whole  field  of  legal  objection  seemed  to  be  travelled 
over,  this  obstacle  never  occurred.    But  it  is  of  the  essence  of  a 
voluntory  conveyance,  that  trustees  should  not  be  forced  on  the 
debtor;  and,  as  it  is  generally  a  case  of  confidence,  not  of  inte>* 
rest,  a  friend,  or  a  brother,  is  more  naturally  resorted  to,  than  a 
creditor.  If,  indeed,  the  trustees  were  insolvent,  or  if  any  collu- 
sion could  be  charged  upon  them,  it  might  be  deemed  a  ground 
to  suspect,  repudiate  and  annul  the  act;  but  the  circumstances 
of  the  present  case  exclude  evtry  idea  of  the  kind;  and  a  mere 
possibility  of  wrong  affords  no  rule  for  argument.    Again:  it  is 
urged,  that  the  deed  does  not  let  in  all  creditors,  but  only  such 
creditors  as  assent  in  writing,  within  a  limited  period.    We  an- 
swer, that  the  trust  is  open  to  all;  Prec.  Ch.  105.  and  that  ev^n 
if  a  particular  class  of  creditors  only  had  been  included,  the  deed 
would  have  been  valid.    Again:  it  is  urged,  that  the  shares  of 
the  non-accepting  creditors  were  to  be  paid  to  M*'Clenachan^  to 
enable  him  to  compound  with,  them.   We'  answer,  that  there  is 
no  evidence  in  this,  of  a  fraudulent  intention;  for,  it  is  merely 
an  arrangement  to  pay  the  samQ  debts,  tlirough  different  hands; 
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1802.  that  It  was  a  provision,  Which  depended  entirely  upon  the  credi- 
u-v^.^  tors ;  for,  if  they  accepted,  there  would  be  nothing  payable  to 
M^Clenachcni;  that  M^CknacharCa  person  was  still  liable  to  a 
ca.  $a.  as, no  release  was  exacted;  and  the  effect  of  the  arrange- 
ment is  precisely  the  same,  as  would  be  produced  by  a  bona  ^de 
sale  of  the  premises.  4  T.  Rep.  166.  Again :  it  is  urged,  that  if  the 
trustees  had  a  right  to  sell,  and  did  sell,  before  the  creditors  assent- 
ed, and  none  of  them  assented  in  nine  months,  M^Cknachan  must 
receive  the  whole  of  the  money.  We  answer,  that  the  objection 
proves  too  much;  it  attacks  all  voluntary  assignments;  and,  in- 
deed, almost  all  conveyances.  Assent,  ex  vi  termini^  is  a  matter 
subsequent;  and  trustees  never  can  certainly  know,  that  the  cre- 
ditors will  take  dieir  dividends.  The  rule  is,  that  the  legal  estate 
must  operate;  and  it  vests,  in  the  present  instance,  to  the  full 
extent  of  selling  and  conveying  the  propertj%  If  creditors  will 
not  then  receive,  does  their  refusal  work  an  avoidance  of  the  tide 
of  the  vendee?  The  vendee,  in  fact,  and  in  law*,  has  nothing  to 
do  with  the  creditors,  though  he  is  bound  to  see,  that  the  sale  is 
in  execution  of  the  trust.  1  FerTu  260.  1  Fez,  ITS,  And  the 
creditors  may  give  notice,  and  afterwards  claim.  1  Fern.  319. 
Again:  it  is  urged,  that  during  the  period  of  nine  months,  the 
trustees  are  restrained  from  making  distribution.  We  answer, 
that  it  is  proper  in  all  such  cases  to  fix  a  reasonable  period  for 
distribution ;  and  that  the  bankrupt  and  the  insolvent  laws  do  so^ 
as  well  as  most  voluntary  conveyances.  Whether  the  period  of 
nine  months  is  reasonable,  or  not,  must  be  determined;  but  it  is 
unfair  to  argue,  that  the  power  to  fix  a  reasonable  period,  carries 
with  it  a  power  to  fix  an  unreasonable  one.  And  here,  it  must 
be  obsen^ed,  that  there  is  no  right  reserved  by  M^Clenachan  to 
receive  the  rent  of  the  premises,  during  that,  or  any  other,  period. 
But,  if  the  trustees,  either  as  to  the  sale,,  or  the  distribution,  were 
guilty  of  any  laches^  or  irregularity,  they  might  be  controuled  un- 
der  the  act  of  1774.  1  State  Laws^  690.  Dail.  edit.  Again:  it  is 
urged,  that  the  possession  was  not  changed.  We  answer,  that 
the  continuance  of  possession  in  the  debtor,  even  of  chattels  (a 
fortiori  of  real  estate)  is  not,  in  itself,  fraudulent,  but  evidence  of 
fraud,  which  may  be  rebutted.  1  Ld.  Raym.  286.  Prec.  Chan* 
285.  1  P.  Wms.  321.  2T.  Rep.  5S7.  Cowp.  4,35.  But  the  l^gal 
possession,  or  seisin,,  did  pass  to  the  trustees,  according  to  tiie 
law  oi  Pennsylvania^,  at  the  moment  of  executing  the  deed* 
Though  no  rent  is  paid,  the  possession  of  the  lessee,  is  the  pos- 
session of  th,e  lessor.  3  Ati.  469.  Shep.  Touch.  65.  AmbL  599. 
57.  Rep.  424j  5.  1  £j.  Abr.  149.  1  FonbL  194.  Again:  it  is 
urged,  that  the  deed  was  executed  in  secret,,  and  not  delivered  to 
the  trustees  for  sometime ^ter  the  execution;  of  which,  too,  the 
plaintiff  in  error  had  no  notice  till  it  was  recorded,  on  the  24th  of 
J^ovember  17'97.  We  answer,  thjit  the  execution  of  a  deed  does 
not  call  for  publicity;  that  the  case  does  not  negative  the  fact« 
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diat  the  deed  was  delivered  to  the  trustees  long  before  the  24th  of  1 802. " 
November^  but  simply  states  that  it  was  then  in  the  possession  of  v«*v-*»<f 
one  of  them ;  that  the  deed  shows,  by  inspection,  a  sealing  and  de^ 
livering  on  ihe  2d  of  Septetnher^  and  the  legal  presumption,  till 
the  contrary  is  proved,  is,  that  it  remained  with  the  trustees,  from 
the  time  of  the  delivery;  that  the  deed  was  recorded  within  six 
months,  and  thereby  became  good,  even  against  a  purchaser; 
and  that  there  is  no  evidence,  or  suggestion,  that  the  plaintiff  in 
error  lost  any  opportunity  of  recovering  his  debt,  by  the  transac- 
tions respecting  the  deed.  Cro*  jB.  7.  Sheldon^ s  case*  Cro»  £.  483. 
1  P.  Wins.  205.  577.  4th.  Having  thus  reviewed,  and  answered, 
the  opposite  arguments,  it  remains  to  consider,  in  the  abstract, 
whether  the  execution  of  the  plaintiff  in  error,  so  intercepted  the  . 
interest  in  the  land,  as  to  defeat  the  trust?  From  the  very  nature 
and  operation  of  a  trust,  the  legal  title,  an  estate  in  fee,  immedi- 
ately passed  from  M^Cienadian  to  the  trustees.  2  BL  Com.  27i. 
Nothing  was  left  to  him,  but  a  contingent  equitable  interest;  if 
none  of  the  creditors  accepted;  if  only  a  part  of  the  creditors  ac- 
cepted; or  if  there  should  be  a  surplus  of  property,  after  paying 
all  the  creditors.  This  equitable  interest  attaches  to  the  land,  if 
it  is  unsold;  or  it  follows  the  proceeds  of  a  sale,  in  the  hands  of 
the  trustees;  and  this  interest,  and  no  more,  is  subject  to  the  lien 
of  a  judgment  creditor;  Gilb.  Chan.  230.  2  P.  Wms.  491.  2  Vez. 
662.  1  Eq.  Abr.  325.  Poxv.  Mortg.  197.  whose  testatum  into 
Montgomery  county  .cannot,  in  this  respect,  enlarge  his  right,  or 
his  security,  beyond  the  effect  of  the  judgment,  upon  lands  in 
Philadelphia  covmty.  5th.  The  right  of  a  debtor  to  makea  volun- 
tary conveyance  of  his  estate,  independent  of  the  statutes  of  bank- 
ruptcy, has  never  befpre  been  controverted,  in  England^  nor  in 
Pennsylvania^  even  where  a  preference  was  given  to  one,  or  more, 
of  the  creditors,  in  exclusion  of  the  rest.  1  Fonbl.  260.  5  T.  Pep. 
420.  8  T.  P.-'K  521.  530.  Prec.  Ch.  105.  5  T.  Pep.  530.  532. 
The  insolvent. laws  annul  private  family  settlements  made  by  a 
debtor;  1  vol.  State  Laws ^  257.  259.  4  vol.  270.  but  as  to  volun- 
tary assignments,  the  right  to  make  them,  and  their  validity  when 
made,  are  expressly  recognised.  1  vol.  State  Laxvs,  690.  The 
practice  of  making  them  in  various  forms  is  notorious;  some- 
times on  condition  of  a  general  release  to  the  debtor;  sometimes 
with  a  classification  of  property,  according  to  which  the  sales 
must  be  effected;  and  sometimes  with  a  classification  of  creditors^ 
according  to  which  a  priority  of  pajTnent  is  to  be  observed. 
The  Courts  of  Pennsylvania  have  uniformly  recognised  and  sup- 
ported, voluntary  conveyances,  of  these  several  descriptions,  made 
bo7td  Jide^  and  not  colourably,  with  a  latent  and  fraudulent  use 
for  the  debtor.  (1)    1  Doll.  Rep.  139.  430.  72.    2  Bl.  Com.  333. 

(1)  This  was  aprccd  to  be  law  by  the  counsel,  on  .both«sides ;  and  Smith, 
yuttict^  (during  the  arjfument)  declared,  that  it  had  been  £k-equently  so  dc* 
«ided  in  the  Supreme  Court 
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1802.  1  Co.  123.  2  InsU  675. 671. 674, 5.  1  P.  Wma.  278.  1  Vem*  260. 
i^-y^  10  Co.  56.  Cro.  JB.  550.  13  Vtn.  Abr.  554.  3  Co.  Chan.  85.  In 
Mather  v.  Prart  ^^  a/,  die  Supreme  Court  was  of  opinion,  that 
the  debtor  might  assign,  for  the  benefit  of  one  half  of  his  creditors, 
upon  condition;  and  the  plaintiiF,  a  creditor,  having  sued  the  dc« 
fendants,  the  v6luntary  assignees,  without  first  complying  with 
the  condition  of  the  assignment,  was  non-suited. 

The  Court,  after  taking  time  to  deliberate,  delivered  opinions, 
seriatim  J  on  the  20th  of  jfanuanj  1802;  of  which  the  following 
is  given  as  a  general  oudine. 

Smith,  jfustice.  The  question  to  be  decided,  is  whether  the 
deed  of  trust  is  void,  or  valid,  as  against  the  plaintiff  in  error, 
upon  a  just  consideration  of  all  the  facts,  that  belong  to  the  case? 
The  ostensible  reason,  for  creating  the  trust,  is  a  desire  to  make 
a  fair  division  of  the  property  among  all  the  creditors  of  Mr. 
Jl^Clenachan;  and,  if  this  is  the  real  and  operative  motive;,  the  deed 
ought  to  be  liberally  construed,  in  order  to  give  it  effect:  for, 
equality  is  equity.  There  can  be  no  doubt,  likewise,  of  the  right 
of  a  debtor  (and  cases  may  be  easily  conceived,  in  which  it 
would  be  a  duty)  independent  of  the  bankrupt  laws,  to  give  a 
preference  to  some  of  his  creditors,  in  exclusion  of  the  rest; 
and,  from  such  a  preference  alone,  the  Court  would  not  be  dis- 
]^sed,  hastily,  to  infer  collusion,  secret  trusts,  or  meditated 
Irauds.  Hence,  it  is  incumbent  upon  us  to  support  the  present 
deed  of  trust,  unless  in  its  provisions,  and  in  its  operation,  it  is 
calculated  unlawfully  to  hinder  and  delay,  to  deceive  and  defraud, 
the  creditors  of  the  grantor.  The  facts  stated  in  the  case,  do,  in- 
deed, acquit  Mr.  M^Clenachan  of  any  intentional,  or  mental, 
fraud;  but  it  is  a  distinct  inquiry,  and  the  only  one  before  the 
Court,  whether  they  constitute  a  legal  fraud;  so  as  to  vitiate  and 
destroy  the  act,  without  criminating  the  agent. 

We  are  suSfficiently  impressed  with  the  magnitude  of  the  sub- 
ject, in  all  its  aspects;  as  it  regards  the  immediate  claims  of  a 
numerous  body  of  creditors,  and  as  it  regards  the  precedent  to 
be  established  for  future  times:  but,  avoiding  much  extraneous 
matter,  which  was  introduced  into  the  argument,  we  shall  form 
our  judgments,  exclusively,  upon  the  facts  contained  in  the  special 
verdicii  We  find,  then,  that,  when  Mr.  M*'Cienachan  purposed  to 
create  the  present  trust,  he  was  oppressed  by  an  immoveable 
weight  of  debt.  He  knew  that  many  suits  were  instituted  against 
him;  that  in  some  of  these  suits,  judgments  would  certainly  bo 
obt^ned  within  forty-eight  hours;  and  that  in  others,  the  delay 
of  judgment  could  not  exceed  a  term.  The  apprehension  of 
these  judgments,  produced  the  determination  to  make  an  assign- 
ment of  the  estate  .in  trust.  But  still,  if  there  is  notUng  unlawful 
in  the  mode  of  effectuating  that  determination,  nothing  to  justify 
the  suspicion  of  a  latent  unlawful  purpose,  the  deed  must,  as 
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I  have  said,  be  sustained.  The  omissions,  as  well  as  the  actions,  1802. 
of  a  man,  will  often,  however,  fiimish  evidence  of  his  motives.  U»-v-^ 
In  Mr.  M^'ClenacharCs  situation,  why  not  call  a  meeting  of  his 
creditors?  why  not  appoint  some  of  them  trustees?  or  why  not 
openly  state  his  object  to  be  an  equal  distribution,  and  consult 
those,  who  were  most  interested,  as  to  the  means  of  accomplishing 
that  object?  From  the  start,  therefore,  when  things,  which  ought 
to  have  been  done  in  prudence,  as  well  as  candor,  are  not 
done,  we  find  reason  to  suppose,  that  there  is  something  more 
intended,  than  is  avowed.  Again:  when  the  deed  is  executed, 
no  schedule  designating  the  creditors,  or  explanatory  of  the  debts 
and  property,  is  annexed ;  so  that  the  trustees  remained  ignorant 
(though  the  grantor  was  not)  of  the  facts,  which  were  essential 
to  the  execution  of  the  trust,  until  Mr.  M^ClenacharHs  application 
to  be  discharged,  as  an  insolvent  debtor,  in  March  1789:  and 
until  that  period,  in  fact,  the  absolute  controul  of  the  uses  of  the 
trust  continued  with  him. 

But,  on  the  very  face  of  the  deed,  it  is  void  in  law.  No 
debtor  has  a  right  to  make  his  own  trustees ;  and  the  very  at- 
tempt would,  under  some  circumstances,  be  considered  as  an  act 
of  bankruptcy.  In  a  conflict  between  the  debtor  and  his  creditors^ 
the  trustees  would  generally  prefer  his  interest;  and,  it  must  be 
remarked,  that  the  character  and  conduct  of  the  present  trustees, 
cannot  regulate  the  decision  of  a  legal  question.  The  assent  of 
one  party,  as  well  as  the  proposition  of  the  other,  is  necessary  to 
compleat  every  contract.  Burr.  2241.  The  creditors  could  have 
no  remedy  against  the  trustees  before  they  assented;  and  if  they 
did  not  assent,  there  was  a  resulting  trust  to  the  grantor,  which 
placed  them  entire;ly  at  his  mercy. 

It  IS  petitio  prindpii^  to  argue  on  the  ground  that  Mr.  M^Clena" 
c/^a?}  might  have  sold  and  dissipated  the  property:  and,  particu- 
larly, after  the  caution  published  by  the  creditors,  a  purchaser 
would  have  run  some  risque  in  concluding  this  bargain.  Lord 
Manftfield  somewhere  expressly  states,  that  a  purchase  even  for  a 
valuable  consideration,  but  with  a  view  to  defeat  a  judgment 
creditor,  is  fraudulent  and  void. 

On  these  grounds,  therefore,  that  no  schedule  accompanied,  or 
followed,  the  deed  of  trust;  that  the  deed  was  made  without  the 
consent  of  any  of  the  creditors ;  and  that  it  contains  a  resulting  trust 
to  the  grantor, thereby  placing  the  dissenting  creditors  in  his  power; 
I  think  the  judgment  of  the  Supreme  Court  ought  to  be  re.versed. 

Brackenridge,  Justice.  I  think  the  deed  of  trust  is  void 
for  various  reasons.  1st.  The  resulting  trust,  in  case  of  a  dissent, 
on  the  part  of  the  creditors,  is  for  the  debtor  himself.  2d.  The 
time,  for  sale  and  distribution  of  the  trust  estate,  is  indefinite. 
3d.  The  trust  was  not  accepted  by  the  trustees;  or,  at  least^by 
the  creditors.   4th.  The  trustees  were  appointed  by  the  grantor 
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1802.  himself.  5th.  There  is  no  covenant  to  compel  a  sale  and  distribu« 
\— iv"w»  tion.  6th.  There  is  no  schedule  of  the  creditors,  by  which  the 
trustees  could  know,  to  whom  distribution  was  to  be  made. 

I  will  add  a  general  observation.  It  has  been  said,  that  a  debtor 
may  favour  particular  creditors.  The  right  has  been  allowed, 
perhaps,  on  a  principle  .of  humanity^  or  in  favour  of  just  debts, 
to  exclude  debts  in  law,  not  strictly  tx  debito  justitice.  But  I  do 
not  think,  that  the  practice  should  be  encouraged.  It  is  calculated 
to  create  confusion,  uncertainty,  and  collusion.  I  see  nothing 
that  will  prevent  the  mischiefs  of  voluntary  settlements,  and  con- 
veyances, but  a  general  declaration  that  they  are  all  void,  as  against 
creditors.  The  general  consent  of  creditors  might,  perhaps,  be 
a  ground  of  exception;  but  not  even  that  should  be  admitted,  to 
give  retrospective  force  to  a  deed,  with  a  view  to  cut  out,  and 
defeat,  an  intermediate  lien. 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

Rush,  Justice.  Although  it  has  been  thought  expedient  to  in- 
terweave a  great  variety  of  facts,  into  the  statement  of  the  case, 
noTv  before  the  Court,  yet  the  decision  rests  upon  a  narrow 
ground.  It  is  a  controversy  between  the  creditors  of  B.  M'^ClenU" 
chan^  and  the  general  question  turns  upon  the  validity  of  the 
deed  of  the  2d  September  1797;  by  which,  the  premises  mention- 
ed in  the  declaration,  and  much  ether  landed  property,  were  con- 
veyed in  trust,  to  A.  J.  Dallas  and  yohn  H.  Hustons  to  sell  and 
dispose  thereof,  in  such  manner  as  they  should  deem  most  ad- 
viseable  for  the  general  interest  of  the  creditors;  and  also  that 
they  should  pay  and  distribute  the  monies  arising  from  the  sales, 
towards  the  payment  and. discharge  of  the  debts,  of  all  such  of 
the  creditors,  as  shall  in  writing,  agree  to  accept  the  same, 
within  nine  months^  after  the  date  thereof,  at  such  times^  as  the 
said  trustees  shall  deem  most  adviseable^  rateably  and  in  propor- 
tion, according  to  the  whole  amount  of  the  debts  of  the  said  5. 
Jf-Clenachan;  and  also,  that  they  the  said  trustees  should  pay 
unto  the  said  J5.  M^Clenachan^  his  executors,  administrators,  and 
assigns,  the  proportion  of  cdl  such  creditors^  as  shall  not  signify 
their  acceptance,  within  the  specified  time,  to  the  intent,  that  he 
may  therewith  and  thereout  compound  with,  and  satisfy,  such 
creditors. 

If  this  deed  be  legal  and  valid,  there  is  an  end  of  the  question. 
The  claim  of  the  plaintiff  in  error  must  instantly  vanish  out  of 
sight. 

It  is  therefore  proper  to  inquire, 

1st.  Is  this  deed  fraudulent  or  not? 

2d.  If  it  be  not  fraudulent,  what  is  the  true  construction  and 
operation  of  it? 

1st.  The  construction  of  all  written  instruments,  is  the  peculiai* 
and  exclusive  duty  of  Courts.   They  alone  decide  on  the  face  of 
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a  deed,  whether  it  be  void  or  not;  in  \vhich  cases,  such  appar-    1802c 
ent  fraud,  is  called  a  fraud  in  law^  because  it  does  not  depend  w.i^'y— 
upon  any  extrinsic  matters  of  fact,  but  solely  upon  the  inspection 
of  the.  instrument,  which  must  necessarily  exclude  the  motive  of 
the  grantor. 

The  deed  of  September  2d,  1797,  purports  on  the  face  of  it,  to 
delay  .the  creditors  of  their  laiyful  suits,  and  is,  therefore,  within 
the  statutes  against  fraud.  Until  the  expiration  of  nine  months, 
no  distribution  was  to  be  made,  nor  any  creditor  paid,  however 
vigilant  he  might  have  been.  IJf  a  debtor  may  in-this  mode,  and 
by  a  device  of  this  sort,  frustrate  his  creditors  for  nine  months^ 
where  shall *the  line  be  drawn?  Why  not  delay  his  suit  for  nine 
yearsy  as  well  as  nine  months?  H^s  right  is  the  same,  in  both  cases. 
As  there  is  no  law  of  the  land,  that  authorises  a  debtor  to  pass 
an  act  of  limitation  in  his  own  favour,  I  hope  this  Court  will 
never  do  it  for  him.  The  conduct  of  the  debtor,  reduced  to  plain 
Isu^gtuigc  is  this:  I  will  bid  defiance  to  my  creditors,  for  any  pe- 
riod I  shall  think  proper  to  fix;  and  this  without  their  assent  or 
concurrence.  I  will  fix  on  such  trustees  as  will  favour  me,  by 
neglecting  to  advertise  till  the  nine  months  are  nearly  expired, 
in  order  that  a  few  creditors  only,  may  have  notice  of  the  trusty 
and  signify  their  assent. 

In  deciding  this  cause,  we  are  to  consider  it  as  a  j'^nera/ ques- 
tion. The  character  of  the  present  trustees  is  to  be  kept  wholly 
out  of  view;  for  though  they  would  act  uprightly,  there  are  other 
trustees  that  would  act  differently.  Other  trustees  might  adver- 
tise within  the  last  month,  in  hopes,  that  only  a  few  creditors 
would  subscribe,  and,  consequently,  the  resulting  fund  be  larger 
and  more  beneficial  for  the  debtor. 

The  desigtt  of  the  statutes,  is  expressly  to  make  void  such 
deeds,  as  tend  to  delay  and  frustrate  creditors  of  their  suits. 
It  is  not,  therefore,  material,  whether  the  deed  be  made  to  trus- 
tees, for  the  benefit  of  tlie  creditors^  without  their  knowledge,  if 
it  produce  this  effect.  The  end  shall  in  no  c&se  sanctify  the 
means,  and  render  that  legal,  which  the  law  has  pronounced 
fraudulent. 

In  the  case  before  the  Court,  we  have  an  instance  of  a  man 
plunged  into  debt,  covered  with  law  suits,  overwhelmed  with 
judgments,  and  others  impendino^  over  his  head,  suddenly  and  se- 
credy,  without  the  knowledge  ot  a  single  creditor,  conveying  to 
trustees  of  his  own  nomination,  an  immense  property,  on  such 
terms  and  in  such  manner,  as  he  has  chosen  to  prescribe.  lean- 
not  conceive  any  thing  more  dangerous,  than  to  sanction  by  a 
judicial  determination,  a  deed  of  this  description.  It  will  be 
vesting  the  debtor  with  unlimited  power  at  all  times  over  his 
property,  to  baffle  his  creditors,  under  the  specious  pretext  of 
paying  them. 
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1802..  A  decision  of  this  sort  is  warranted  by  no  adjudged  case  in 
l^-y— ^  the  books.  In  Lutwich  w  Caillaudj  5  Term^  420.  i£  the  credi- 
tors, except  one,  approved  of  the  conveyance  in  trust,  and  that 
one  had  never  sued  Lord  Abington  before  the  deed  was  executed* 
InEnglis  and  others,  assignees  of  Cam/y&e//,  a  bankrupt,  v.  Grants 
it  is  expressly  stated,  not  only  that  the  generality  of  the  creditors 
assented  to  the  trust,  but  the  conveyance  and  covenant  were  with 
.the  creditors  of  Campbell. 

The  ca^e  of  Neeve  and  Ladbroke^  assignees  of  Wihmore^  v.  the 
executors  of  Thomas  JVilsmore^  was  a  conveyance  in  trust,  to /rat/ 
a  debt  due  to  ofie  of  the  trustees;  without  any  clause  limiting  the 
creditors  in  point  of  time,  .with  respect  to  their  demands  on  the 
trustees. 

From  the  nature  and  operation  of  the  deed  of  the  2d  September 
1797,  as  well  as  by  the  express  terms  of  it,  the  grantor  has  re- 
served, an  interest  in  himself,  which  is  an  acknowledged  badge  oi' 
fraud.  It  should  be  remembered,  that  this  is  an  unsolicited  deed 
tp  trustees,  with  an  important  resulting  trust;  the  value  and  amount 
of  which,  is  left  entirely  in  the  discretion  of  the  trustees.  By 
selling  when  they  think  adviseable,  and  by  omitting  to  give  no- 
tice of  the  trust  for  seven  or  eight  months,  nearly  the  whole  pro- 
perty  would,  by  these  means,  revert  to  the  grantor. 

For  these  reasons  I  am  of  opinion,  the  deed  is  fraudulent. 

2d.  But  if  it  be  not  fraudulent,  what  are  its  true  operation  and 
construction,  in  point  of  law? 

It  might  have  happened,  and  in  fact  was  very  near  taking 
place,  that  the  condition  oa  which  the  deed  was  to  operate,  had 
altogether  failed.  It  was  not  till  the  31st  May  that  any  of  the 
creditors  signified  their  assent  in  writing,  as  the  deed  required. 
It  is  certain,  if  no  creditor  had  ever  assented,  that  the  trust  would 
have  been  defeated,  and  the  estaitehave  continued  in  the  grantor. 
Until  the  creditors,  therefore,  or  some  one  of  them  assented  to 
the  deed,  it  could  hav€  no  possible  operation,  so  as  to  accrue  to 
their  benefit.  Until  this  event,  the  trustees  were  seised  to  the 
use  of  B.  M^'Clenachan^  and  the  property  remained  liable  to  exe- 
cutions as  his.  Between  the  2d  day  of  September  1797  and  the 
31st  of  3Iay  following,  the  tide  to  the  premises  in  question  wa«i 
legally  "vested  in  the  plaintiff  in  error,  and  could  never  afterwards 
be  divested  by  any  fiction  of  law. 

Upon  both  tliese  grounds  I  am  of  opinion,  that  the  judgment  of 
the  lower  Court  should  be  reversed. 

Addison,  Justice.-  All  the  points  in  discussion  are  reducible 
to  the  two  questions:  1st.  Is  the  deed  of  trust  valid?  2d.  If  it  is 
valid,  when  did  it  commence  its  operation? 

1st.  The  deed  was  executed  for  an  honest  purpose;  for  the  sole 
purpose  of  making  an  equal  distribution  of  the  property,  among 
all  the  grantor's  creditors.;  and  there  is  not  the  shghtest  symptom 
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of  meditated  fraud,  in  any  part  of  the  transaction.  But  the  motive,  1 802. 
and  the  effect,  of  setting^  this  deed  aside,  will  be  to  prefer  the  ex-  v— v-*-^ 
elusive  claim  of  an  individual  judgment  creditor,  to  the  distri- 
butive claims  of  the  general  creditors;  so  that  by  paying  him 
the  whole  of  his  debt,  they  will  be  deprived  of  even-  part  of  their 
debts,  I  think  it,  therefore,  a  duty,  by  every  legai  and  rational 
presumption,  to  support,  if  possible,  the  deed  of  trust;  and  I 
find  no  difficulty,  in  pronouncing  it,  in  the  first  place,  to  be  a 
valid  deed. 

2d.  I  am,  likewise,  of  opinion,  that  the  deed  took  effect  from 
its  date.  It  was  susceptible  of  an  honest  execution;  and  it  has, 
in  point  of  fact,  been  honestly  executed.  But  an  honest  execution, 
might  have  been  enforced,  if  there  had  been  any  disposition  to 
evade  it. .  One  of  the  trustees  drew  the  deed,  and  his  name  is 
inserted  in  it.  This  was  such  evidence  of  an  acceptance  of  the 
trust,  as  would  be  sufficient,  with  respect  to  that  trustee  at  least, 
to  enable  the  .creditors  to  compel  him  to  perform  it. 

If  the  deed  were  framed  for  an  unlawful  purpose,  or  if,  in  its 
operation,  it  must  necessarily  introduce,  dishonest  and  fraudulent 
consequences,  it  ought  to  be  set  aside.  But  this  admission  does  not 
affect  its  validly,  merely  because  it  tended  to  delay  some  credi- 
tors. The  motive  of  the  party  must  be  weighed.  If  a  deed, 
which  delays  and  hinders  a  creditor,  is  made  upon  selfish  interests, 
or  upoii  a  mere  impulse  of  benevolence,  it  is  within  die  statute : 
Lata  deed  made  upon  a  principle  of  equal  justice  to  all  creditors, 
however  it  may  intercept  the  views  of  a  particular  creditor,  is 
good,  in  law,  equity,  and  conscience. 

I  cannot  persuade  myself  to  think,  that  a  deed  formally  made, 
with  such  honourable  views,  can  be  destroyed  by  the  extrinsic 
considerations,  that  the  grantor  appointed  the  tinistees;  tliat  there 
was  no  general  assent  of  creditors  to  the  trust;  or  that  a  schedule 
of  the  creditors  was  not  annexed.  And  as  to  the  resen^atioii  of 
a  contingent  interest,  or  use,  for  the  gi-antor,  it  is  enough  to  re- 
mark, that  it  arose  out  of  the  nature  of  tlie  transaction ;  diat  it 
could  not  take  place,  but  by  the  negligencp  of  the  creditors  tlicm- 
selvesi  and  that  any  attempt  of  the  trustees  to  faxour  the  grantor 
improperly,  or  dishonestly,  would  be  defeated  by  the  povt- rs  ol 
a  Court  of  justice. 

Upon  the  whole,  therefore,  my  voice  is  for  affirming  the  judg- 
ment of  the  Supreme  Court. 

CoxE,  Justice.  I  have  been  led  to  consider  the  case,  with  a 
double  aspect,  to  ascertain,  1st.  Whether  die  deed  is,  in  itself,  a 
good  legal  conveyance?  And,  2d.  Whether  the  ti-ust  created  b5- 
iche  leed  is  such  as  a  Court  of  equity  would  support? 

1st.  We  are  bound  by  the  facts  stated  in  the  case,  or  special 
verdict;  and  there,  (independent  of  the  deed  itself)  no  allegation, 
or  suggestion,  of  fraud  can  be  discovered.  Consider  the  .traiisac- 
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1802.  tioh  in  its  progressive  steps.  The  very  execution  of  the  deed, 
Ui^— »  (which  the  case  states)  imports  a  delivery;  and  as  the  fact  is  not 
contradicted,  it  is  a  necessary  legal  presumption,  that  there  was 
a  delivery.  The  subsequentfeAcknowledgment  of  the  execution,  is 
not  inconsistent  with  this  presumption;  because  it  is  an  acknow- 
ledgment before  a  magistrate,  of  a  previous  delivery,  for  the  pur- 
pose of  placing  the  deed  on  record.  The  pecuniar}'  consideration, 
though  a  nominal,  is  a  legal  consideration ;  and  this  is  fortified  by 
the  equitable  consideration,  for  which  the  deed  was  made,  a  pay- 
ment of  debts.  Then,  the  acceptance  of  the  trust,  to  execute  it, 
is,  likewise,  a  matter  of  legal  presumption,  from  the  delivery  of 
the  deed  to  the  trustees;  and,  indeed,  any  other  evidence  of  ac- 
ceptance, is  seldom  to  be  obtained. 

Still,  however,  the  great  question  recurs:,  is  the  deed  on  the 
fece  of  it,  a  fraudulent,  or  a  bond  fde^  conveyance?  A  candid 
and  jiist  interpretation  of  the  trust  must  enable  us  to  decide.  It 
is  true,  that  the  trustees  derive*Jrom  the  deed  a  power  to  sell  the 
propert}^  as  they  deem  most  adviseable;  but  this  is  a  discretion  to 
be.exercised,  expressly,  for  the  general  interest  of  he  creditors. 
It  is  true,  thaCthe*trustees  are  only  authorised  to  ilistribute  the 
fund,  among  the  creditors,  who  shall  agree,  in  writing,  within 
nine  months,  to  accept  their  shares;  but  the  exclusion  from  a 
share  must  be  the  act,  or  omission,  of  the  creditor  himself.  It  is 
true,  that  the  shares,  of  the  non-assenting  creditors  are  to  be  paid 
to  Mr.  M'Cknachan;  but  even  this  payment  is  to  be  made,  **  to 
**  the  intent  that  hfe  may  therewith,  and  thereout,  compound  with, 
**  and  satisfy  such  creditors."  These  provisions,  howeveV,  are 
the  principal  sources  of  objection  to  the  deed  itself,  as  inherent 
badges  of  legal  fraud.  But  are  there  not,  on  the  other  hand,  un- 
;  equivocal  mai*ks  of  a  fair  and  lawful  trust,  that  inust,  at  once,  ob- 
viate and  remove  such  slight  and  doubtful  causes  of  suspicion? 
In  the  first  place,  there  is  an  equal  distribution  of  all  the  property 
conveyed,  among  all  the  creditors.  In  the  next  place,  there  is  no 
stipulation  for  a  release  in  favour  of  the  grantor.  And,  finally, 
the  creditors,  notwithstanding  the  acceptance  of  a  share  in  this 
fund,  are  left  free  to  pursue  every  legal  remedy,  for  the  recovery 
of  a  full  satisfaction,  against  the  person,  as  well  as  against  any^ 
other  property,  of  their  debtor.  It  is  not  to  be  denied,  that  the 
conveyance  was  made  for  the  very  pui^ose  of  hindering  the  lien 
of  future  judgments  and  (executions  upon  the  trust  property;  or^ 
in  other  words,  to  preserve  the  property  for  an  equal  distribution 
among  the  creditors,  instead  of  leaving  it  exposed  to  die  pri- 
ority of  judgment  creditors  alone:  but  so  far  from  vitiating  the 
deed,  so  far  from  justifying  the  imputation  of  fraud,  this  motive 
has  been  considered  at  the  bar  (and  so  I  consider  it)  as  the  best 
Ibundation,  in  law  and  equity,  for  the  trust.  There  is  no  posi- 
tive statute,  there  is  no  rule  of  the  common  law,  tliere  is;io  prin- 
ciple of  equity^  to  be  traced  in  the  Code  of  England^  or  of  /V/iw- 
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nfhania^  that  would  warrant  us  in  declaring  thb  deed  void,  upon    1 80S* 
such  a  view  of  its  intention,  and  its  effect.  <»*>a,^^ 

I  will  consider,  however,  more  partictilarly,  some  of  the  addi« 
tional  objections,  that  have  been  made  to  the  validity  of  the  deed, 
by  the  counsel  for  the  plaintiff  m  error.  1st.  It  is  said,  that  the 
trust  is  general:  but  both  in  the  manner,  and  in  the  time,  of  exe- 
cuting' it,  the  trustees  must  act  conscientiously,  or  they  will  incur 
a  responsibility,  as  for  a  breach  of  trust.  2d.  It  is  said,  that  the 
assent  of  the  creditors,  in  writing,  within  nine  months,  is  a  con- 
dition precedent,  to  the  investment  of  the  trust.  I  am  rather  dis- 
posed, however,  to  treat  it  as  a  condition  subsequent,  for  obvious 
reasons.  The  legal  tide  passed  on  the  execution  of  the  deed, 
and  the  truA  immediately  attached  ito  the  estate.  The  assent  of 
the  creditors  must,  to  be  sure,  be  given  afterwards,  in  order  to 
entitle  them  to  distributive  portions  of  the  fund;  but  how  is  the 
assent  to  be  mad^  a  condition  precedent,  in  relation  to  the  legal 
estate,  and  the  trust,  both  of  which  were  previously  established? 
The  trustees  might  have  sold  the  property,  immediately  after  the 
execution  of  the  deed,  before  any  assent  declared;  and  as  to  a 
de^claration  of  assent  in  writingj  this  has  always  been  regarded  as 
a  non*important  part  of  the  proceeding.  3d.  It  is  said,  however, 
that  there  should,  in  some  form,  be  an  assent  of  the  creditors  to 
the  trust,  in  order  to  render  it  valid.  A  difficulty  seems  here  to 
have  arisen  from  confounding  the  particular  assent,  required  by 
the  deed  to  share  in  the  trust  fund;  and  the  presumed  assent  in 
.law,  from  the  date  of  the  instrument:  for,  whenever  a  trust  is 
rsused  for  creditors,  their  acceptance  of  it  is  a  legal  presumption. 
Nothing  remained  in  M^CUnachan  from  the  execution  of  the 
deed,  but  a  mere  contingency;  and  even  that  conUnp;ency,  de- 
pended enti^-ely  upon  the  act  of  the  creditors.  Until  the  trust 
\^ras  defeated,. no  judgment,  or  testatum  execution,  could  affect 
the  property;  and,  consequently,  if  it  was  a  good  subsisting  trust 
on  the  2d  oi  September  1797,  it  was  good  against  all  subsequent 
liens.  4th.  It  is  said,  that  there  was  not  a  schedule  of  creditors 
annexed  to  the  deed;  but  although  this  may  be  convenient  to  the 
execution  of  the  trust,  it  does  not  appear  to  me  to  be  essential  to 
its  validitj^  The  trustees  might  easily  have  supplied  the  want 
of  it,  by  callmg  a  meeting  of  the  creditors.  And  the  nine  mondis 
allowed  for  declaring  their  assent,  and  making -a  distribution, 
seems  but  a  reasonable  period,  considering  the  dispersed  state  of. 
the  debts.  5th.  It  is  said,  that  the  payment  of  the  shares  of  non- 
assenting  creditors  to  JM^Cknachan^  placed  them  at  his  mercy; 
but  suppose  the  objection  to  this  p'strt  of  the  deed  should  be  well 
founded,  does  it  follow  that  the  whole  deed  is  void?  Shall  all 
the  assenting  creditors  be  deprived  of  their  interest,  because  the 
dissenting  creditors  have  produced  a  dilemma,  in  the  appropria- 
tion of  a  part  of  the  trust  fund?  I  would  rather  say,  that  the  trust 
is  bona  Jide  and  operative,  as  to  the  assenting  creditors ;  but  void 

in 
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1802*    in  its  modification,  as  to  the  shares  of  the  dissenting  creditors. 
ST.  Rep.  432.  4. 

2d.  It  is  my  opinion,  likewise,  that  the  trust,  created  by  this 
deed,  would  be  supported  and  enforced  in  a  Court  of  equity.  A 
condition  subsequent  (as  I  consider  the  assent  in  writing  of  the 
creditors  to  be)  is  seldom  literally  enforced  in  a  Court  of  equity; 
which  looks  only  to  the  substance  of  the  trust.  For  instance, 
either  by  negligence,  or  owing  to  the  public  calamity  of  the  yel« 
low  fever,  three  months  elapsed  before  the  deed  of  trust  was  ad« 
vertised;  but  Chancery  (where  time,  not  beine  the  material  point, 
is  often  enlarged)  would  not  allow  this  penod  to  be  lost  to  the 
creditors.  It  is  not  probable,  therefore,  that  there  would  be  an 
outstanding  creditor,  in  such  a  case,  as  the  present;  and,  at  all 
events,  so  remote  a  probability  ought  not  affect  the  decision.  A 
Court  of  equi^  could,  I  think,  mould  all  the  powers  and  forms 
of  the  trust,  so  as  to  do  complete  justice  to  the  parties.  And 
what;  a  Court  of  equity  would  do,  the  Judges  of  Pennsyhaniay 
deciding  upon  a  subject  of  equity  jurisdiction,  are  in  the  uniform 
practice  of  doing. 

For  these  reasons,  I  am  of  opinion,  that  the  judgment  of  the 
Supreme  Court,  ought  to  be  affirmed. 

By  the  Court,  however, 

Let  the  judgment  be  reversed; 
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Present  Chew,  President  of  this  Court. 
Rush,        ^     ^ 

Riddle,  I  Presidents  of  the  Circuits  of  Common 

Henry,  and     f         Pleas. 
Roberts,       J 


Lea,  F4xecutrix,  et  aL  versus  Yard. 

Ha2lehurst  et  al.  versus  Dallas,  Secretary  of  the  Com-, 
monwealth. 

ERROR  from  the  Supreme  Court  of  Pennsylvania.  These 
actions  depended,  chiefly,  on  the  same  facts,  and  principles; 
and  were  argued  together,  both  in  the  Supreme  Court,  and  in 
this  Court.    The  facts  were  these: 

yohn  Chaloner  was  appointed  an  auctioneer  for  the  city  of 
Pkikuklphia^  €m  the  1st  of  August  1791,  and  gave  a  bond  to  the 
secretary  of  the  commonwealth,  in  the  penal  sum  of  SOOOA,  with 
two  sureties,  namely,  Leonard  Dorset/y  and  Thomas  Leoj  who 
are  both  since  dead.  Richard  S.  'Footman  was,  also,  appointed 
an  auctioneer  on  the  9th  of  yune  1795 ;  and  gave  a  similar  bond« 
with  Isaac  Hczlehurst^  and  John  D*  Coxe^  as  his  sureties.  The. 
conditions  of  the  bonds  were  of  the  following  tenor: 

In  Chaloner'*s  C2ist\  **  Whereas  the  above  bounden  John  Chalo^ 
"  ner  was  on"  the  first  instant  re-appointed  auctioneer,  with  au- 
^  thority  to  make  sales  by  auction  at  any  place  or  places  within 

"  the 
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1804.    "  the  city  of  Philadelphia^  the  district  of  ^oz/^Awaril,  or  the  town* 

\«^v-«^  "  ship  of  the  Northern  Liberties^  or  Moycimensing^  according  to 

^^  law:  Now  the  condition  of  this  obligation  is  such,  that  if  the 

"  said  John  Chaloner  shall  well  and  faithfully:  execute  the-  afore-: 

*^  said  office  of  auctioneer  according  to  law ;  and  shall  from  time 

^*  to  time  well  and  truly  account  for  all  public  monies,  which 

^^  shall  come  into  his  hands,  and  pay  the  same  into  the  treasury 

.     "  of  the  state,  agreeably  to  the  directions  of  the  several  acts  of 

*!  assembly  of  this  commonwealth,  which  relate  to  auctions  and 

.   "  auctioneers;  then  the  above  obligation  to  be  void,  and  of  none 

"  effect,  or  to  be  and  remain  in  full  force  and  virtue." 

In  Footman^ s  case :  *'  Whereas  by  a  commission  bearing  even 
^^  date  with  the  above  written  obligation,  the  above  bounden  R. 
^^  S.  Footman  has  been  duly  appointed  one  of  the  public  auction^ 
*^  eers  in  and  for  the  city  of  Philadelphia:  Now  the  condition  of 
*^  this  obligation  is  such,  that  if  the  above  bounden  £•  Sm  Foot* 
*^  man  shall  well  and  faithfully  discharge  and  perform  all  the  du- 
^^  ties  of  an  auctioneer,  and  in  "all  things  truly  and  fully  comply 
*^  with,  and  execute  the  laws  relating  to  the  office  of  auctioneer, 
"  then  the  above  written  obligation  to  be  void,  Otherwise  to  be 
**  and  remain  in  full  force  and  virtue." 

While  these  bonds,  respectively,  were  in  force,  Mr.  pontes 
lar^  delivered  to  Chaloner j  as  public  auctioneer,  a  considerable 
quantity  of  goods  to  be  sold  for  him.  The  goods  were,  aiccord* 
ingly,  sold;  but  Chaloner  retained  5,011  dollars  of  the  proceeds, 
which  he  ne\-er  paid  over,  or  accounted  for,  to  Mr.  Tard,  And, 
at  the  same  time,  he  was  cdnsiderably  indebted  to  the  state,  for 
duties  received  upon  sales  at  auction.  Mrs.  Gapper^  in  like  man- 
ner, delivered  to  Footmart^  as  a  public  auctioneer,  a  quantity  of 
goods  to  be  sold  for  her;  which  were,  accordingly,  sold;  but  the 
proceeds  never  accounted  for;  although  Footmafi  had  punctually 
paid  into  the  state  treasury,  all  the  duties,  which  he  had  collected. 

ChaloTier  being  dead,  an  action  was  brought  upon  his  bond, 
against  his  executors.  &c.  for  the  use  of  the  commonwealth,  in 
which  judgment  was  rendered,and  the  amount  of  the  duties  (being 
less  than  the  penalt}')  was  recovered.  (1)  Mr.  Tardy  thereupon, 
issued  a  scire  facias^  returnable  to  December  term  1798,  against 
the  executors  of  Thomas  Lea,  one  of  Chaloner'^ s  sureties;  while 
Mrs.  Gapper  instituted  a. suit  upon  FootmarCs  bond,  in  the  name 
of  the  secret*ary  of  the  commoiiwealth,  for  her  use.  Cases,  com- 
prising the  foregoing  facts  (redenda  singula  singulis)  were  filed 
in  the  actions  respectively,  with  an  agreement  to  consider  them 
as  special  verdicts,  for  the  purpose  of  a  writ  of  error;  and  the 
general  question  submitted  to  the  Court,  was.  Whether  an  auc- 
tioneer's bond  is  a  security  for  his  private  customers,  as  well  ias 
for  the  payment  of  the  duties  to  the  state? 

(1)  See  3  DalL  Rep.  500. 

Aftei 
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After  argument,  the  opinion  of  the  Supreme  Courts  was  deli-  1804* 
vered,  seriatim^  on  the  24th  of  March  1802,  by  Smith  and 
Brackenridge,  yusticesy  (Chief  justice  Shivvev^  and  Yeates, 
Justice^  declining  to  take  a  part  m  the  decision,  oh  account  of 
their  relationship  to  the  defendants}  conformably  to  which,  judg- 
ment was  entered  for  the  plaintiiF,  in  both  suits:  (1)  And  writs 
of  error  were  brought  upon  these  judgments. 

The 

(1)  I  have  been  favoured  with  a  note  of  what  was  said  b^  the  Judges; 
from  which,  in  substance,  may  be  collected  the  following  principles. 

Smith,  yustice*  This  is  stronjfly  pressed  as  a  case  of  sureties,  against 
whom  an  obligation  ought  never,  it  is  said,  to  be  eictended,  beyond  the  strict 
letter.  2  T.  Rep.  370.  But,  the  truth  is,  that  where  there  is  a  joint  obiigatioiu 
the  law  does  not,  abstractedly,  recognise  the  character  of  a  suretyt  andf  after 
all,  sureties  must  be  bound,  according  to  the  true  construction  of  the.obligatlon« 
whatever  may  be  the  form  of  the  ex|>ression.  1  Br.  Ch.  87. 

The  essential  question,  therefore,  is,. to  what  duties,  does  the  condition  of 
,the  bond  refer?  It  is  a  general  rule,  resuhiT^g  from  a  view  of  our  whole  offi- 
cial  system,  that  where  an  officer  gives  a  bond  for  the  peiformance  of  his 
duties,  it  shall  operate  to  protect  the  individuals,  who  are  obliged  by  the  law» 
to  resort  to  his  office,  as  well  as  the  public,  by  whom  he  is  appointed.  From 
many  instances,  it  is  sufficient  to  mention  those  of  sheriffs,  coroners,  and  sur- 
veyors. Th^in^nce  of  an  auctioneer,  independent  of  the  positive  provisions 
of  the  statute,  seems-,  at  least,-  to  be,  as  mucn  as  any  other,  within  the  reason, 
principle,  and.  policy,  of  the  rule.  He  is  a  public  agent,  with  an  exclusive 
authority  to  sell  at  vendue.  Individuals  caiinot  employ  any  other  agent  for 
the  purpose  of  selling  their  goods;  and  it  is  the  unUbrm  practice  to  leave  tiy 
him,  too,  the  collection  of  the  purchase  money.  Indeed,  I  cannot  perceive 
how  the  owner  of  tlie  goods  could  consistently  with  the  various  provisions  of 
the  laws,  maintsun  an  action  against  the  vendee,  for  the  price,  in  his  owq 
name.  I  grant,  that  the  general  rule  is,  that  he  who  sells  by  another,  is  in 
contemplation  of  law,  the  seller  himself,  with  the  right  of  action  to  recovei* 
the  price:  but  that  rule  applies  only,  where  the  owner  of  the  goods  may 
chuse  his  agent,  and  not  where  he  is  obliged  to  employ  the  agent  of  the  pub- 
lie.  2  Stra.  •  1182.  Inconveniences  might  easily  be  suggested,  arising  m>m 
the  opposite  doctrine.  Auctioneers  often  advance  money  on  goods  sent  for 
sale:  would  it  be  just  that  the  owner  should  still  have  the  power  to  demimi:) 
and  recover  tlie  price,  from  the  purchaser?  On  a  sale,  the  state  acquires  ft 
right  to  the  duty,  as  well  as  the  owner  to  the  j^urchase  money:  shall  the  owner 
be  allowed  to  recover  the  duty,  as  well  as  the  price;  or  must  the  vendee  be 
exposed  to  two  demands,  and  two  suits?  If,  then,  upon  motives  of  publio 
policy,  a  public  agent  is  imposed  on  the  citizens  for  the  sale  of  their  goods, 
nothing  but  express  words  would  warrant  our  supposing,  that  the  legislature, 
while  they  took  a  bond  to  protect  the  collection  of  a  small  revenue,  meant  to 
leave  unprotected,  so  great  an  amount  of  private  property. 

The  very  smallness  of  the  penalty  of  the  bond,  has,  however,  been  urgped  as 
an  argument,  to  show,  that  it  could  not  be  the  intention  of  the  legislature,  to 
embrace  the  interests  of  individuals,  as  well  as  the  rights  of  the  state.  To 
this  objection,  I  answer:  1st  That,  in, proportion  to  the  responsibility,  the 
penalty  is  larger,  than  in  the  case  of  sheriffs*  bonds.  2d.  That  there  are  - 
several  auctioneers,  each  giving  a  bond  in  the  same  sum;  and  the  vendor 
may  consider,  whicli  of  them,  and  his  sureties,  may  be  most  safely  entrusted^ 
3d.  That  by  the  condition  of  the  auctioneer's  bond,  the  sums  collected,  are 
to  be  immediately  paid  over;  wlt^reas,  in  the  case  of  a  sheriff^  tlie  monies 
levied  may  be  retained  for  a  considerable  time. 

Upon  the  whole,  I  think  judgment  must  be  rendered  for  the  |dainUE 

BaACKENBiBGE,  Justtce.  The  act  of  the  23d  oi  September  1780,  is  the  first' 

that  reserves  a  per  centmn  for  the  state,  on  sales  at  auction:  but  it  will  not  be 

said,  that  adding  to  the  duties  of  the  auctioneer,  diminished  the  effect  of  the 

Vol.  IV.  O  obligation. 
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1804.  Tke  case  was  argued  on  the  16th,  17th,  18th,  and  19th  of 
yflfnt/ory  1804,  by  M.  Levy:^  E.  TUghman^  and  Ingentoll^  for  the 
plamtiifs  in  error,  and  by  Lewis^  RaxOle^  S.  Levy^  and  DallcMj  for 
the  defendants  in  error.  And,  in  the  couree  of  the  argument, 
both  sides  referred  to  the  following  sections,  of  the  several  acts 
of  the  general  assembly,  relative  to  auctions. 

1st.  An  act  was  passed  on  the  14th  of  February  1729,  (1  State 
Laws^  154.'  Gall,  edit.)  ^^  for  regulating  pedlars,  vendues,  &c." 
The  preamble  recites,  *'  Whereas  of  late  many  idle  and  vagrant 
"  persons  are  come  into  fhis  province,  and,  under  pretence  of 
"  beiBg  hawkers  or  pedlars,  and  carrying  goods  from*  house  to 
*^  house  within  this  province  to  sell,  have  greatly  imposed  upon 
•*  many  people,  as  well  in  the  quality  as  in  the  price  of  the  goods, 
**  and  under  colour  of  selling  their  wares  and  merchandizes, 
**  have  entered  into  the  houses  of  many  honest  and  sober  people^, 
"  in  the  absence  of  the  owner,  or  owners,  of  the  said  houses, 
*^  and  committed  felonies  and  other  misdemeanors,  to  the  great 
^'  prejudice  of  the  inhabitants  of  this  province.  For  remedying 
**  of  which  inconveniences,  and  preventing  such  evil  practices, 
"  and  to  the  intent  that  no  persons  may  be  admitted  to  follow 
"  the  business  of  hawkers  and  pedlars  within  this  province,  but 
**  persons  of  known  honesty,  and  civil  behaviour,"  &c.  The 
sixth  section  of  the  act  provided,  "  That  no  person,  or  persons 
•*'  whatsoever,  except  as  hereinafter  is  excepted^  shall,  alter,  the 
^*  publication  of  this  act,  take  upon  him,  her,  or  themselves,  to 
**  sell,  or  expose  to  sale,  by  way  of  vendue^  or  auction^  any  wares^ 
**  goods,  or  merchandizes,  within  the  city  of  Philadelphia^  unless 
"  such  person,  or  persons,  shall  be  recommended  by  the  mayor, 
*'  recorder,  and  aldermen  .of  the  ssud  city  of  Philadelphia^  in 
*^  their  open  sessions,  to  the  governor  of  this  province ;  and  shaU 
**  have  given  security  to  the  maj'or  of  the  said  city,  for  the  time 
"  being,  ybr  the  me  of  the  corporation^  in  such  sum  as  shall  be 
^^  agreed  upon  by  the  said  mayor,  &c.  provided  the  same  dc 


may 

)l.jfo 


*'  not  exceed  the  sum  500/.,  for  hi9  or  their  honest  and  due 

obiiji^ion.  £very  daty,  >irhich  an  auctioneer  is  botmd  to  perform,  is  embraced 
in  the  terms  of  die  condition;  and  paying  over  the  proceeds  of  the  sales  to 
his  employers,  is  expressly  a  duty. 

The  reduction  or  the  penalty  of  the  bond  from  20,000/.  to  2,000/.,  might 
ridae  a  presumption,  that  when  a  revenue  was  contemplated,  the  revenue 
only  was  to  be  protected;  were  not  that  circumstance  rebutted,  by  consio 
dering  the  relative  value  of  money,  at  the  two  periods  of  passinj^  the  laws. 

Then,  the  auctioneer  is  a  pubic' agent,  who  must  be  employed  to  sell  goods 
at  public  vendue.  He  is  not  only  the  exclusive  a^ent  to  sell;  but  the  law,  ob« 
^ously,  makes  him  tlic  exclusive  agent  to  collect  the  amount  of  the  sales: 
the  owner  of  the  goods  cannot  ibrbid  the  payment  to  the  auctioneer,  and  re« 
cover  the  purchase  money  himself  In  such  a  state  of  .things,  it  is  reasonable 
and  just,  that  the  law  should  protect  tlie  private  citizens,  who  are  compelled 
to  trusts  public  agent,  in  this,  as  well  as  in  any  other,  instance;  and  although 
the  penalty  is  small,  it  is  in  my  view  a  positive  provision  to  protect  the  custo- 
mers of  the  auctioneer,  as  well  as  the  revenue  of  the  public. 

Judgment  must  be  for  the  plaintifT 
^''execution 
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**  execution  of  the  oMce  of  vendue^master  within  the  city  of  Phila^    1804. 
•*  delphia^  and  for  the  due  observation  of  the  ordinances  ojthenaid  Vi^y*i< 
"  city^  touching  the.  regulating  vendues^  or  public  salesy  or  auctions^ 
*«  rvithin  the  sdmeJ^* 

2d.  An  act  was  passed  on  the  26th  otJSlovember  1779  (2  State 
Lawsj  245.  M'Kearfs  edit.). ^ for  the  eflFectual  suppression  of 
^  public  auctions  and  vendues^  Sec"  to  expire  at  the  termina- 
don  of  the  war.  It  provides  JFor  the  appointment  of  a  single 
^^  auctioneer  of  the  city  of  Philadelphia*,  BXkd  the  9th  section 
declares,  ^^  that  the  said  auctioneer  shall,  before  he  enters 
^^  upon  tile  duties  of  his  ofEce,  become. bound  wfth  two  sufficient 
^  sureties,  imto  the  president  of  the  supreme  executive  council 
**  of  this  sutc,  in  the  sum  of  20,000/.,  conditioned  for  the  faith" 
^^  fuj  performance  of  the  duties  required  of  him^  and  for  the  honest 
^  and  just  satisfaction  and  payment  of  his  employers^  and  every 
^^  one  of  them.  And  besides  the  usual  attestation  required  of  the 
^  officers  of  this  state  by  law,  shall  take  an  oath  that  he  willy  to 
^'  the  best,  of  his  skill  and  abilities,  faithfully  perform  and  execute 
*'  the  duties  required  of  him  by  this  act." 

3d.  An  act  was  passed  on  the  23d  of  September  1780  (2  State 
Laws^  406.  RPKearCs  edit.)  "  to  alter  and  amend,'*  the  preceed- 
ing  act;  by  the  2d  section  of  which,  the  appointment  .of  three 
auctioneers  is  authorised,  ^  who  shall  continue  for  and  during 
^^  the  will  and  pleasure  of  president,  &c.  and  shall  g^ye  bond  to 
^^  the  president  and  his  successors,  with  twa  sufficient  sureties, 
"  in  the  sum  of  20,000/.  for  the  faithful  discharge  of  their  dutieSy 
**  and  for  well  and'  tmdy  performing  jthe  terms  ana  payments  in 
^  and  by  this  act  directed  and  required:'^*,  by  the  3d  section  it  is 
provided,  that  the  said  auctioneers  shall  have,  an  exclusive  right 
to  sell  by  public  vendue,  '*  rendering  and  paying  to  the  state  trea^ 
"  surer^  for  the  use  of  the  commonwealth^  one  per  certtum  oj  the 
^^  gross  amount  of  the  sales^  so  by  him,  or  them,  made  as  aibre- 
'^  said,  in  manner  following,  that  is  to  say;  that  eath  and  eveiy 
^^  of  the  said  auctioneers,  shall  once  in  every  three  months  render 
^^  an  account  upon  oath  to  the  said  treasurer,  &c.  of  all  die  effects 
^^  and  property  by  him  sold  at  any  time  before  the  said  time  of 
^^  rendering  the  same  account,  and  since  his  last  settiemeht,  and 
^^  shall  then  immediately  pay  to  the  same  treasui^er  the  full  amount 
^'  of  the  said  one  pound  in  the  hundred  pounds  upon  the  same 
^^  account.  And  upon  any  failure  in  rendering  the  same  account 
^^  upon  oath,  or  of  payment  of  the  said  sum  of  one  per  centum^ 
*^  any  auctioneer  so  failing,  or  neglecting,  shall  be  discharged 
^'  from  his  place,  and  the  said  bond  put  immediately  in  suit:" 
And  by  the  8th  section,  it  is  provided,  that  the  fees  or  recom- 
pense of  the  auctioneers,  ^^for  selling  at  public  auction^  collecting 
'*  the  money^  and  paying  over  the  same  without  loss  orwaste^  shaU 
**  be,  &c.'*  -a  per  centage^  more  or  less,  according  tp  the  nature 
of  the  specified  articles^ 

4th«  An 
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1804,  .  4tfa.  An  act  was  passed  on  the  13th  of  J^ril  1/82  (2  voL  State 
L-v—^  Laws  J  Dall.  edit.')  by  which  the  compensation  of  the  auctioneers 
was  reduced,  ^^  for  their  expences  and  trouble  in  selling  anypix)* 
^^  perty  at  public  aucdon,  collecdng  the  money  and  paying  over 
^  the  same  widiout  loss ;"  an  additional  one  per  centum  was  charg- 
ed on  the  gross  sales,  for  the  use  of  the  commonwealths  to  be  ac- 
counted for  and  paid  over,  as  die  preceding  law  directs,  under  the 
penalty  therein  mentioned ;  and  it  was  declared,  ^^  that  the  several 
.  ^  bonds  g^ven  by  the  said  auctioneers  to  die  president,  for  the 
^faithful  performance  lofthe  duties  of  them  required  by  the  afore- 
*♦  saidact^  shall  be  a  security  for  the  payment  oj  the  one  per  centum 
**  imposed  by  this  act^ 

5ldi«  An  act  was  passed  on  the  9th  of  December  1783  (2  State 
Laws^  169.  DalL  edit.)  hy  which  the  previous  acts  (with  certain 
exceptions)  were  made  perpetual;  auctioneers  were  prohibited 
irom  buying,  at  public  sales,  on  their  own  account;  and,  it  was 
repeated,  that  if  an  auctioneer  failed  or  neglected  to  account,  he 
should  be  discharged  from  his  place,  and  his  bond  put  in  suit. 

6th.  An  act  was  passed  n  the  19th  of  March  1/89  (2  voL 
State  Laws^  680.  DalL  eaiu)  by  which  the  appointment  of  an 
auctioneer  for  Moyamensing  was  authorised,  who  should  give 
bond,  with  two  sufficient  sureties,  in  the  sum  of  2000/.,  ^  for  the 
^^  faithful  discharge  of  his  duty^  and  for  well  and  truly  perform- 
*'  ing  the  terms  and  payments  in  and  by  this  act^  and  the  several 
^^  acts  of  general  assembly^  to  which  this  is  a  supplement j  directed 
^  and  required*^^ 

7th.  An  act  was  passed  on  the  27th  of  March  1790  (2  voL 
State  LawSy  777.  DalL  edit.)  reducing  the  duty  on  sales  to  one 
per  cent.^  and  authorising  the  appointment  of  two  additional  auc* 
tioneers,  who  shall  give  bond  "  with  two  or  more  sufficient  sure- 
**  ties,  in  the  sum  of  2000/.,  conditioned  for  thefaithftd  discharge 
**  of  their  and  every  of  their  respective  duties^  and  for  well  and 
*'  truly  performing  the  terms  and  payments  in  and  by  this  acty 
**  and  the  several  acts  of  general  assembly  to  which  this  is  a  sup. 
**  plementy  directed  and  required.*^ 

8th.  An  act  was  passed  on  the  26th  of  February  1791,  (3  State 
Lawsy  91.  DalL  edit.)  by  which  the  restriction  upon  the  auction- 
eers to  sell  goods  only  within  the  districts,  for  which  they  were 
respectively  appointed,  was  repealed  and  annulled.(l) 

For  the  plaintiff  in  error.  1st.  It  is  proper  to  premise,  that  the 
present  suits  are  instituted  against  sureties,  after  the  principals 
are  insolvent  and  dead.  And,  independent  of  any  peculiar  hard- 

(1)  It  may  be  proper,  after  tiiis  recapitulation,  to  observe,  that  the  conditions 
of  the  bond's,  in  the  present  cases,  were  not  drawn  strictly  in  the  terms  of  the 
acts  of  assembly ;  but  it  was  agreed,  to  argue  and  decide  the  generid  question, 
independent  of  any  objection,  that  might  be  made  to  the  form.  j)f  the  bonds. 

ship 
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ship  in  this  case,  it  is  a  rule  of  law,  as  Inreii  as  of  equity^  that  the  180k 
responsibility  of  a  stirety,  shall  never  be  extended  beyond  the  W-y-*-^ 
strict  letter  of  his  contract,  2  T.  Rep.  370.  2  Wih.  379..  4  VeZn 
jr.  788.  Nor  is  the  contract  to  be  regarded  in  the  same  rigor, 
as  if  it  had  been  expressed  by  the  parties  themselves,  in  their 
own  terms;  instead  of  being  prescribed  by  a  legislative  act.  In 
such  a  case,  the  meaning  of  the  terms  employed  by  the  legislature, 
should  be  imequivocal,  plain,  and  clear,  before  it  is  adopted,  as 
the  meaning  of  the  surety,  to  bind  him  in  a  manner  so  injurious 
and  oppressive.  2d.  The  acts  of  the  assembly  of  the  year  1780, 
1782,  1783,  1789,  and  1790,  were  in  force,  when  these  auction- 
eers were  appointed;  they  direct  that  bonds  shall  be  given,  and 
diey  prescribe  the  terms  of  the  condition  of  the  bonds;  but  they 
do  not  expressly,  in  any  instance,  declare  the  bonds  to  be  a  se- 
curity for  private  customers.  From  the  year  1729,  until  the  26di 
of  November  1779,  although  several  acts  were  in  force  to  regulate 
sales  at  public  vendue,  there  is,  likewise,  no  express  provision  to 
be  found,  declaring  the  bond  of  an  auctioneer  to  be  for  the  use 
of  the  individuals,  who  employed  him.  •  Then,  the  only  act,  in 
the  whole  of  the  system,  with  all  its  successive  modifications,  by 
which  the  bond  Is  expressly  appropriated  to  the  protection  of  an 
injured  customer,  is  the  act  of  the  26th  of  November  1779. 
3d.  The  act  of  the  26th  of  November  1779,  by  adding  to  a  pro- 
vision, '*  for  the  faithful  performance  of  the  duties  required  of 
"  the  auctioneer,''  a  provision  *'for  the  honest  and  just  satisfac- 
"  tion  and  payment  of  his  employers,  and  every  one  of  them;" 
shows  it  to  be  the  sense  of  the  legislature,  that  the  expressions 
of  the  former,  would  not  embrace  the  objects  of  the  latter  pro- 
vision. 4th.  The  duration  of  the  act  of  the  26th  of  November 
1779,  was  limited,  by  its  own  terms,  to  the  continuance  of  the 
war,  and  the  limitation,  of  course  affected  the  supplemental  acts 
of  1780,  and  1782;  but  the  act  of  the  9th  of  December  1783, 
rendered  the  supplements  perpetual,  and  so  much  of  the  act  of 
1779,  as  was  not  thereby  altered,  or  supplied.  Then,  it  is  to  be 
considered,  thi^  the  act  of  1780,  made  expressly  ^*  to  alter  and 
•'  amend*'  the  act  of  1779,  not  only  increases  the  number  of  auc- 
tioneers, but  prescribes  a  new  condition  to  be  annexed  to  their 
bonds;  to  wit;  "  for  the  faithful  discharge  of  then-  duties,  and 
**  for  well  and  truly  performing  the  terms  and  payments  in,  and 
'*  by  this  act  directed  and  required,"  totally  omitting  the  pas^ge 
in  the  condition  before  prescribed,  "for  the  honest  and  just  satis- 
"  faction  and  payment  of  the  employers,"  of  the  auctioneer. 
5th.  The  terms  of  the  condition  prescribed  in  the  aqt  of  1730^ 
supplied  and  superseded  the  terms  of  the  condition  in  the  act  of 
1779;  they  do  not  mean  the  same  thing,  and  particularly,  they 
do  not  both  embrace  the  rights  of  the  individual  employers,  as 
weU  as  the  rights  of  the  public.  Thus,  the  duties  reiferred  to  by  the 
act  of  1780,  are  the  duty  of  keeping  a  regular  register  of  horses, 

and 
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1804.  and  of  accounting  to  the  state;  and  of  acting  fairly  between  bt^er 
im^^-Y^mJ  and  seller;  while  ^^  the  terms  and  payments*'  required  to  be  per<k 
formed,  are  those  which  are,  specifically,  directed  and  ^required 
'>  in  and  by  this  act;^^  rnd  the  act  no  where  directs  or  requires  a 
payment  to  the  employers  but  only  to  the  public.  It  is  true,  that 
the  act  of  1780,  as  well  as  the  act  of  1779,  declares,  that,  ^*for 
^^  selling  at  public  auction,  collecting  the  money,  and  paying 
^^  over  the  same  without  loss  or  waste,"  the  auctioneer  shall  be 
allowed  a  per  centage;  but  there  is  in  this  provision  no  duty 
prescribed,  no  terms  and  payments  stipulated;  nothing  that  re- 
lates to  a  surety,  or  can  affect  him:  it  is  merely  an  enumeration 
of  the  services  to  be  performed,  by  the  agent,  in  consideration 
of  the  compensation  which  the  law  allows  him  to  demand  and 
receive.  6th.  Thp  legislative  intention  to  limit  the  operation  of 
the  bond  to  a  governmental  security,  may  be  fairly  inferred  from 
a  variety  of  considerations:  the  smallness  of  tHe  penalty;  the 
change  of  expression,  to  exclude  as  it  were,  the  opposite  con- 
struction, when  a  public  duty  was  first  imposed  by  ttie  act  of  1780 » 
the  increase  of  the  number  of  auctioneers,  which  gave  individuals 
a  Section,  and  so  far  rendered  a  provision  in  their  favour  unne- 
cessary; the  express  provision  unitbimly  made  for  individuals  by 
the  legislature  in  every  other  case  of  an  official  bond;  and,  finally^ 
the  general  understanding  of  the  bar,  expressed  in  various  opin- 
ions given  upon,  the  case  of  Major  Boyd.  3  State  Laws.  131* 
DalU  edit.  7th.  It  is  not  a  sufficient  answer  to  these  arguments, 
that  auctioneers  are  public  agents,  possessing  a  monopoly  of  the 
sales  at  public  vendue,  to  whom  private  citizens  are  obliged  to 
resort;  and,  therefore,  ought  to  be  protected.  In  the  first  place, 
the  regulations  of  the  acts,  though  they  compel  individuals  to 
employ  the  public  auctioneer,  do  not  prevent  a  special  contract 
between  them,  as  to  the  collection  of  monies,  nor  even  as  to  the 
rate  of  compensation.  Besides,  it  is  not  true,  that  the  ac  .^  ex- 
pressly empower  the  auctioneers  alone  to  coileet  the  proceeds  of 
sales;  and  the  general  rule  of  law  is  well  established,  that  where 
the  dissenting  principal  declares  himself,  a  vendee  cannot  be  dis- 
charged by  a  payment  to  the  agent.  2  Vez.  221.  Even  in  the 
case  of  a  compulsive  agency,  if  the  employer  pays  the  duty  and 
commissions  to  the  auctioneer,  he  may  sut;  the  vendee  for  tlic 
purchase  money.  7  T.  Rep.  359.  And  in  some  cases,  a  con- 
trary doctrine  would  be  iniquitous:  for,  suppose  the  auctioneer 
becomes  bankrupt,  before  the  money  is  collected;  may  his  as- 
signees collect  th^  money,  and  put  the  employer  to  a  cUvidend? 
Qr,  suppose  the  sales  are  made  for  approved  notes,  at  distant  pe- 
riods, shall  it  be  deemed  right  and  lawful,  that  the  auctioneer 
^hall  take  the  notes,  and  hold  them,  or  use  diem,  at  the  risque  of 
tne  employer,  till  the  credit  is  expired;  and,  possibly,  till  the 
money  is  recovered  upon  them  in  an  action  at  law! 
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For  the  defendants  in  error*  Ist.  The  general  question  is,  ivhe-  1804^ 
ther  the  offiaal  bond  of  an  auctioneer,  is  a  security  foriiis  fidelity  \»«^.«^ 
towards  individuals^  as  well  as  towards  the  public?  On  this  ques* 
tion,  whatever  is  the  meaning  of  the  legislature  in  the  acts  of  as- 
sembly, is  the  meaning  of  the  parties  in  the  bond.  Both  princi* 
pal  and  suret;  are  bound,  according  to  that  meaning;  and  beyond 
It  neither  of  them  is  bound.  The  only  distinction  here 'between 
the  principal  and  surety  is,  that  the  principal  may  be  liable  either 
at  common^  law,  or  on  the  bond;  but  the  surety  can  only  be 
liable  on  the  bond.  2  T.  Hep.  105.  1  H.  Black.  186.  On  the 
true  construction  of  the  bond,  however,  the  surety,  as  well  as  the 
principal,  would  be  liable,  even  beyond  the  direct  letter  (though 
the  present  case  requires  it  not).  4  B.  P.  C.  87.  Aud  the  obltet 
dicta  of  Butter  in  2  T.  Rep.  370.  must  be  explained  by  the  sub- 
ject matter;  while  the  authority  of  2  tVils.  379.  yields  to  the  con- 
trary decision  in  1  T.  Rep.  291.  2d.  Under  every  modification 
of  the  office,  duties,  and  bonds,  of  auctioneers,,  the  legislature 
meant  to  protect  the  customers  that  employed  them,  as  well  as 
the  government  that  appointed  them.  On  principle,  it  must  be 
meant,  since  the  legislature  takes  from  private  individuals  the 
right  of  chusui^  their  own  agents ;  and,  from  analogy  to  other 
public  ofi^cers,  it  must  be  meant;  for,  there  is  not  a  single  in- 
stance in  the  whole  of  our  code,  where  an  official  bond  is  not, 
either  by  express  words,  or  the  eistablished,  practical,  construc- 
tion, held  to  aiford.  remedy  and  relief 'to  injured  private  persons; 
as  in  the  cases  of  sheriiFs,  coroners,  administrators,  &c.  Cowp.  140. 
(against  Ambl.  183.)  Z  Atk.  248.  2//2«r.650.  Vaugh.3Z4.  12 Co. 
30.  b.  But  the  same  meaning  is  clearly,  and  necessarily  derived, 
irom  the  words  of  the  legislature,  in  the  acts  under  immediate 
discussion.  Thus,  the  act  of  1729,  was  passed,  because  street 
vendues,  &c.  had  become  a  nuisance;  no  revenue,  or  other  pub- 
lic object,  than  to  ensure  fair  dealing,  was  contemplated;  and  the 
condition  of  the  bond  'was  simply  ^^  for  the  honest  and  due  exe- 
^  cution  of  the  office."  No  other  hqnesttj^  or  duty^  could  be  in 
view  here,  than  honesty  and  duty  towards  the  customers  of  the 
auctioneer.  True,  the  bond  was  given  for  the  use  of  the  corpo- 
ration,'and  die  customers  had  no  {jersonal  remedy  upon  it;  but 
still  it  operated  as  a  penalty  for  their  protection;  and  if  the  auc- 
tioneer \va^  dishonest,  or  failed,  in  any  way^  to  do  \i\fi  duty,  the 
forfeiture  was  absolute  under  the  act  of  1729;  while  it  is  now 
contended,  that  under  die  act  of  1780,  so  far  as  security  is  con- 
cerned, if  he  is  honest  to  the  public,  there  can  be  no  forfeiture  of 
the  official  bond,  let  him  be  ever  so  fraudalent  towards  the  pri- 
vat;e  citizen.  The  act  of  1779  confirms  expressly  the  legislative 
meaning  to  be  in  favour  of  giving  a  security  to  the  employers  of, 
auctioneers,  both  in  tlie  terms  of  the  condition  of  the  bond,  and' 
the  OHth  of  the  auctioneer ;  and  although  the  phraseblogy  is 
changed,  the  substance  of  the  provisions  remain  tne  same;  *^  an 
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1804.  hane3t  and  due  execution  of  the  office,"  under  the  act  of  17^29, 
\^^.ymmj  certainly  including  "an  honest  and  just  satisfaction  and  payment 
of  the  employers,'^  as  well  as  a  performance  of  the  general  duties 
of  the  office.  But  in  the  act  of  1779  "the  use  for  the  corpora- 
ti(Hi,"  is  discontinued;  no  other  use  of  the  official  bond  is  de« 
clared;  the  penalty,  reduced  by  the  scale  of  depreciation,  is  nearly 
die  same  as  before;  certain  duties  are  prescribed  in  the  9th  and 
10th  sections  (such  as  a  search  for  offenders,  and  collecting  and 
paying  over  the  proceeds  of  sales)  but  even  under  this  act  no 
duty  is  contemplated  to  be  raised,  on  sales  at  auction.  Then,  the 
essential  inquiry  rests  on  the  act  of  1780,  which,  as  well  as  all 
the  subsequent  acts,  passed,  not  to  repealj  but  to  alter,  amend, 
supply,  or  enlarge,  the  provisions  of  the  act  of  1779;  and  being, 
in  pari  materia^  must  be  considered  together,  in,  order  to  ascer- 
tain the  true  meaning  of  the  system.  The  act  of  1780,  is  the 
first  tliat  contemplates  a  revenue  from  sales  at  auction;  but,  inde- 
pendent of  the  provisions  to  secure  the  revenue,  it  continues,  in 
substance,  the  provisions  to  protect  the  employers ;  particularly 
making  it  a  duty,  on  which  the  right  of  compensation  arises,  to 
collect  the  proceeds  of  sales,  "  and  pay  over  the  same,  without 
loss,  or  waste."  But  it  is  urged,  that  the  act  of  1780,  when  it 
prescribes  the  condition  of  the  bond,  omits  entirely  the  previous 
stipulation,  "for  the  honest  and  just  satisfaction  and  payment  of 
employers;"  and  claims  from  auctioneers  only  "  the  faithful 
*'*'  discharge  of  their  duties,  and  well  and  truly  performing  the 
"  terms  and  payments,  in  and  by  this  act  directed  and  required." 
The  omission  suggested,  was  correct;  for,  in  the  previous  act, 
the  stipulation  was  tautologous  and  surplusage ;  as  the  duties  of 
the  auctioneer  (which  he  was  bound  to  perform)  were  emphati- 
cally to  collect  the  money  and  make  payment  to  his  employers, 
no  revenue  being  at  that  time  in  contemplation.  The  appoint- 
ment of  the  auctioneer,  fixes  his'  dudes,  as  does  the  appointment 
of  a  sheriff,  &c.  without  specification,  or  detail.  Selling,  collect- 
ing, and  paying,  form  the  great  outline  of  those  duties.  The  first 
and  second  are  common  both  to.  the  state,  and  to  individuals; 
and,  as  to  the  third,  it  branches  into  a  payment  of  the  tax  to  die 
state,  and  of  the  purchase  money  to  the  individuals.  Besides, 
^^  the. terms  and  payments  directed  and  required  in  and  by  this 
act,"  are,  also,  to  be  performed;  and  the  payment  to  the  em- 
ployer is  rj^quired  by  the  act,  as  well  as  the  payment  to  the  state* 
In  short,  the  two  members  of  the  condition  of  the  present  bond, 
fortifying  and  sustaining  each  other,  must  embrace  all  the  duties, 
all  the  obligations,  which  the  laws  impose  upon  an  auctioneer,  or 
the  meaning  will  be  constrained,  and  inconsistent  with  the  gene- 
ral import  of  the  words.  3d.  But  in  opposition  to  the  meaning 
of  the  legislature  thus  deduced,  every  kind  of  inference  is  offered, 
as  wfcll  from  the  silence,  as  the  expression,  of  the  laws.  It  is 
said,  that  neither  principal  or  surety  are  liable,  to  the  employer, 
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for  a  pctformance  of  their  duty  to  him ;  because  the  act  of  1780,  1804. 
land  the  subsequent  acts,  do  not  say  so  expressly,  as  the  act  of  k^^^^^ 
177$  did;  and  because  the  penalty  of  the  bond  is  inadequate  to 
afibrd  an  indemnity  for  the  injury  to  which,  we  contend,  it  ap- 
plies. If,  therefore,  the  words  omitted  had  been  retained,  the 
controversy  must  so  far  have  ceased;  and  the  only  question  is, 
whether  words  equipotent,  or  even  more  extensive  for  the  ob- 
ject, are  not  employed.  But  as  to  the  second  difficulty,  it  sounds 
m  this  absurdity,  that  because  the  bond  is  not  sufficient  to  protect 
the  employer  entirely,  it  shall  not  protect  him  at  all.  Is  the  she- 
riflF's  bond,  is  a  surveyor's  bond,  is  everj'  administration  bond, 
found  commensurate  with  the  possible  delinquency,  or  defalca- 
tion? And  is  it  conceivable,  that  because  a  surety  is  called  on 
for  less  than  the  loss,  that,  therefore,  he  is  to  pay  nothing?  But, 
the  truth  is,  that  the  sum  is  hiore  adequate  now,  than  under  the 
act  of  1779,  when  its  application  to  the  relief  of  the  employer, 
is  admitted.  It  is  raised  from  the  scaled  value  of  518/.'  (on 
20,000/.  at  38^  for  one)  to  the  specie  value  of  2000/.  The  m- 
crease  of  the  number  of  auctioneers,  virtually  augments  the 
fund  for  the  indemnity  of  individuals;  the  restriction  to  sell  in 
their  respective  districts  (while  in  force)  limited  the  quantum 
of  custom  of  each  auctioneer;  and  the  obligation  to  account 
quarterly  with  the  state,  under  the  penalty  of  an  immediate 
dismission  from  office,  reduced  the  demand  of  the  state  for  an 
indemnity  to  a  mere  possibility.  Neither  the  first  tax  of  one 
per  cent.,  nor  its  subsequent  accumulations,  could,  under  such 
circumstances,  require  the  pro'oction  of  a  penalty  of  2000/.  from 
six  auctioneers.  Park,  273.  Something  more  must  be  protected 
than  the  revenue;  the  general  provision  of  the  act  of  1713, 
(1  voL  State  Laxva^  102.  Gall,  edit,)  gives  a  ground  of  expo- 
sition from  all  official  bonds ;  and  when  revenue  only  is  meant 
to  be  protected;  or  the  penalty  is  to  operate  as  a  punishment  to 
the  delinquent,  not  as  a  relief  to  the  injured;  in  the  Efiglisk 
statutes,  as  well  as  in  the  Fennnylvania  code,  the  language  of 
the  legislature  is  appropriate  and  unequivocal.  19  Geo.  3.  c\  56. 
*•  7.  1  Anstr.  586.  4th.  If  arguments  rt/^///co;2i'«v2rtv/fi  may  avail, 
what  can  be  more  forcible,  than  the  inconvenience  which  pro- 
ceeds from  the  opposite  construction,  when  the  auctioneer  is  re- 
garded as  a  public  agent,  invested  with  the  exclusive  right  to 
collect  the  monies  on  sales  at  auction?  The  rule  is  different  as 
to  a  common  law  agency ;  where  there  are  tliree  voluntar)'  piu*- 
ties,  the  owner,  the  agent,  and  the  buyer;  2  Vcz.  221.  and  the 
difference  is  not  destroyed,  though  modified,  in  the  case  of  an 
agent  del  credere.  Bull.  N.  P.  130.  7  2\  Rep.  359.  Here,  how- 
ever, die  licensed  auctioneer  is  not  only  a  legislative  agent,  del 
credere^  to  the  buyer,  but  the  state  coiisti.:uics  a  fourth  party, 
giving  the  law  to  every  part  of  the  transaction,  to  every  degree 
of  the  responsibilitv.  The  auctioncvr  is,  thuj?,  a  trustee  for  the 
Vol.  \\\  P  state* 
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1804.  state.  He,  not  the  owner  of  the  goods,  nor  the  buyer,  must  pay 
u^v*^  the -duties  to  the  state;  and  he  gives  the  security,  not  the  o^vner. 
It  naturally  follows  (and  so  is  the  practice)  that  immediately 
upon  a  sale,  the  auctioneer  becomes  the  debtor  to  the  owner 
of  the  goods,  as  well  as  to  the  state.  The  owner  does  not  know 
the  purchaser,  and  seldom  inquires  for  him.  The  knowledge,  or 
the  inquirj',  would  be  superfluous,  as  the  auctioneer  alone  pos- 
sesses the  power  to  collect,  as  well  as  to  seH:  it  is  a  vested  right, 
by  operation  of  law,  and  not,  in  its  nature,  assignable.  2  DalL 
174.  1  H.  Black.  81.  Willing  v.  Roland.  (1)  But,  it  is  an  universal 
principle,  that  where  a  power  is  given,  a  duty  arises.  The  she- 
riff has  a  power  to  execute  a  capias  i  and,  therefore,  it  is  a  duty 
to  do  it.  The  coroner  has  a  power  to  hold  inquests;  and,  there- 
fore, it  is  a  duty  to  hold  them. 

After  deliberation,  th^  Court  were,  unanimously,  of  opinion, 
that  the  auctioneer's  bond  was  intended,  by  law,  for  the  benefit 
of  his  private  customers,  as  well  as  for  securing  the  duties  pay- 
able to  the  government: 

And,  therefore,  the  judgments  of  the  Supreme  Court  were 
aiEroiied;  and  the  records  remitted  for  further  proceedings.  (2) 


(1)    Willtng  et  al  v.  Rcwland  ei  ai  in  the  Supre^ne  Court,  1791,  before 

CKsAUt  Chief  yuittce,  and  Rush  and  Bsyan,  ^ueticce^    This  was  an  action 

of  aeeumptitj  for  goods  sold  and  delivered.  Tlie  jjft)od8  were  sent  by  tlie  plain- 


M'KsAUt  Chief  yuetice,  and  Rush  and  Bkyan,  ^neticee^  This  was  an  action 
of  ateumptitj  for  goods  sold  and  delivered.  Tlie  jjft)od8  were  sent  by  tlie  plain- 
tiffs to  the  store  of  *¥ohn  Meaie,.si  licensed  auctioneer,  and  >vere  sold,  at  pub- 


lic vendue,  to  the  defendants.  Meaee  became,  soon  afterwards,  a  bankrupt ; 
and  the  defendants  refused  to  par  tlie  purchase  iponcy  to  the  plaintifls,  in- 
sisting npon  a  right  to  set-off  a  debt  due  to  them,  from  tlie  bankrupt.  The 
Coi  RT  weie  decidedly  of  opinion,  tJiat  the  plaintiff's  could  not  maintain  the 
pre^i'-^nt  suit;  that,  by  law,  tl>e  right  of  action  is  vested  in  the  auctioneer;  and 
that  the  common-law  risle  in  th^  case  of  factor  and  principal,  did  not  apply  to 
the  case  of  a  publiS  auctioneer. 

A  verdict  »v8s,  thereupon,  given  in  favour  of  the  defendant 
Bovcie  ar  d  Hdlcmell  (hy  the  Itftter  of  whom  ttiis  mite  is  obligingly  furnished) 
for  thf  plaihti/is,  cite<l  Cbm.  'Dl^.  title  "  Merchant."  B.  81.  Xt{  yin.  Abr.  9.  Roll. 
Jtep.  33r.  2  Kerfl.  638.  3  Bat,  519.  2  Stra.  1182.  Co.  B.p,  236,  ^  Brtvlford  und 
M*Keun,  for  the  defendants,  who  cited  BuU,  N»  P.  130.  280.  12  Mod.  514.  5. 
itfo//.'>/,  466. 

(2)  In  the  ctLie  of  Dallas  •v.'Jffazlehunt  et  al  the  defendants  paid  the 
an(;nint  of  the  penalty  of  the  bond  into  the  Supreme  Court,  to  be  disposed  of, 
as  the  Coun  should  direct.  Todd^  for  several  creditors  who  had  not  bi-ought 
suits,  or  whose  suits  were  subsequent  in  date,  to  Mrs  Qapper^e  smU  asked 
the  opinion  of  the  Court,  whether  the  creditors  of  Footinan  were  not  entitled 
to  share  in  the  fund,  pro  rata?  Dallas  and  5.  Levj  urged,  that  upon  principle 
and  authority,  the  ciediior  first  suing,  was  entitled  to  be  first,  and  completely 
paid,  before  other  creditors  ueie  admitted.  The  Court  were  cleaily  of  that 
opinion;  and  Mrs.  GctppcrU  debt  with  interest  was,  accordingly,  satisfied; 
leaving  only  the  surplus  of  the  fund  for  other  creditors. 
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April  Term  1790. 


Geyer's  Lessee  versus  Invin. 

THIS  ejectment,  depending  in  Alleghany  county,  was  marked 
for  trial,  on  the  list  of  causes  at  Nki  Pruts.  The  defend- 
ant's attorney,  after  looking  at  the  papers  of  the  opposite  party, 
confessed  judgment. 

Bat  now  Lexvis^  producing  an  affidavit  of  a  just  and  legal  de- 
fence, moved  to  set  aside  the  judgment,  on  the  ground,  princi- 
pally, that  the  defendant  was  a  member  of  the  general  assembly, 
attending  his  public  duty  at  Philadelphia^  at  the  time  of  marking 
the  cause  for  trial,  and  confessing  the  judgment.  He  said,  that 
the  attorney  had  been  compelled,  either  to  go  to  trial,  or  to  con- 
fess judgment;  and  that  not  being  possessed  of  his  client's  proofs, 
he  had  preferred  the  latter  course:  but,  he  insisted,  that,  during 
the  session  of  the  legislature,  every  member  was  privileged 
against  the  necessity  of  attending  to  his  private  suits ;  and  that, 
therefore,  the  cause  had  been  iiTcgularly  plac.d  upon  the  trial  list- 

■> 

Ingersollj  for  the  plaintifT,  denVed,  that  the  legislative  privilege 
extended  to  the  present  case;  and  urged,  that  even  if  it  was  a 
case  of  privilege,  the  attorney  had  waived  it,  by  omitting  to  ob- 
ject at  the  proper  time. 

By  the  Court:  A  member  of  the  general  assembly  is,  un- 
doubtcdlv,  privileged  from  arrest,  summons,  citation,  or  other 
civil  process,  during  his  attendance  on  the  public  business  con- 
fided to  him.  And,  we  think,  that  upon  principle,  his  suits  can- 
not be  forced  to  a  trial  and  decision,  while  the  session  of  the 
legislature  continues. 

But  eveiy  privileged  person  must,  at  a  proper  time,  and  in  a 
proper  manner,  claim  the  benefit  of  his  privilege;    The  judges 
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179a    are  not  bcHind,  jodidaDj,  to  iio6ce  a  j\^bt  €st  privilege,  ncn'  to 
it  widxxit  a  daim.  In  die  preaaM.  instance,  neidier  the  de- 
lanc,  nor  his  attorney,  suggested  the  privilege,  as  an  objection 
to  die  trial  id  die  cause:  and  this  amntmi^  to  a  wairer,  by  which 
-die  party  is  forever  concfaided. 

We  are,  therefore,  unanimously  of  ofanicn,  that  the  jodgment 
cannot  now  be  set  aaade,or  Cfpcoed, 


4?  !- 


Carson  versus  Hood's  Executors. 

DEBT.  Hea,  nil  debet.  The  principal  pointin  this  i 
whether  ddit  would  lie  against  cxccuBors,  on  a  simple  con- 
tract kA  the  testator? 

Bradjord^  for  die'  pbintilE,  sttted  the  role  to  be,  that  if  the 
executors  demur  to  die  acaim,  diey  are  entitled  to  judgment; 
but.  if  they  plead  to  issue,  they  cannot,  afterwards,  vaike.  the  ob- 
jection: and  the  Ic^owing  audiorides  were  cited  to  maintain  the 
distincdoQ.  Crs.  E.  60a  557.  Oa.  C  187.  Cn.  £.  121.  1  And. 
182.  Gclds.  lOG.  Z^n.  165.  Fau^  99.  1  SkL  3^3.  Plawd. 
Rep.  182.  Paim.  32.  Cro.  E.  435.  459.  Teh.  56.  1  Lt9.  20O. 
1  Vent.  139.  Vcugh.  97. 

The  CouET,  being  unanimously  of  this  opinioa,  gave  jodgment 
ior  the  pbinnff:  having,  on  a  preliminary*  point,  deaided,  that 
after  a  verdict,  they  will  presume,  every  dimg  was  done,  at  the 
trial,  which  was  necessaiy  to  suf^wrt  die  action,  unless  the  con- 
tiarr  af^ieared  upon  the  record.  3  Bktt.  1725.  1729.  1  Wiis* 
225I    2  Strou  lisa 
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September  Term  1791. 


Donaldson  ^oersus  Means. 

THIS  was  an  action  brought  by  the  indorsee  of  three  bills  of 
exchange,  against  the  indorsor.  On  the  trial,  it  appeared, 
that  the  bills  were  drawn  in  April  1776,  at  thirty  days' sight,  by 
Nathaniel  Newton^  on  Wilt  and  Hobaon  of  London^  in  favor  of  T. 
Armstrong^ond  indorsed  successively  by  Armstrong^sxid  by  Means^ 
the  defendant;  that  the  bills  were  presented,  and  noted  for  non- 
acceptance,  on  the  24th  of  March  1777;  and  that  they  were  pre- 
sented, and  protested  for  non-payment,  on  the  26th  of  April  1777* 

The  question  to  be  decided,  was,  whether  due  notice  had  been 
given  to  the  defendant  of  the  protest  of  the  bills;  or  he  had  done 
any  act,  which  amounted  to  a  waiver  of  notice? 

On  this  point,  a  letter  was  produced  from  the  plaintiff  to  his 
father,  dated  the  10th  of  May  1 778,  advising  of  the  protest,  and 
inquiring  where  Means  resided.  It  was  proved,  that  the  father 
showed  this  letter  to  MeanSj  as  soon  as  possible  after  it  was  de- 
ceived, and  Means  repeatedly  promised  to  remit  the  amount  of 
the  bills;  but  the  protest  was  not  exhibited  to  him,  and  never  ask- 
ed for;  nor  was  any  application  made  to  the  drawer,  or  to  the  first 
indorsor,  for  payment.  Another  letter  was  produced,  dated  the 
12th  o(  Augiist  1779,  written  by  the  defendant  at  Philadelphia^. 
to  the  plaintiff  at  Su  Eustatia^  in  which  he  mentioned,  that  he 
had  received  a  letter  of  the  year  1776,  referring  to  the  protested 
bills;  expressed  a  hope,  that  they  would  soon  be  paid;  observed, 
that  for  want  of  a  protest  he  had  not  beeii  able  to  get  payment 
from  the  drawer;  but  promising,  nevertheless, to  pay  the  amount 
to  the.  plaintiff,  whenever  it  was  in  his  power  to  make  a  remit*- 
tance. 

Fc^r  the  plaintiff ^  it  was  contended,  1st.  That  daring  the  war, 
when  continental  money  was  a  tender,  the  holder  of  a  bill  of  ex- 
change 
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1791.  change  should  not  be  required  to  pursue  that  strict  punctually, 
Vi>v^fc^  which  might  properly  be  exacted  from  him  in  a  time  of  peace, 
and  when  his  debt  w^as  not  liable  to  be  discharged  in  a  depreci- 
ated paper  currency.  1  DalL  2TU  That  notice  being  in  fact  re- 
ceived of  the  dishonoured  state  of  the  bills,  it  was  not  necessary 
in  law  to  produce  the  bills  and  the  protests;  and  that  since  the 
letter  o(  A'fgnst  1779,  the  plaintiff  relied  upon  the  defendant's 
new  promises  of  payment.  2d.  That  even  if  a  protest  ought  to 
have  been  transmitted,  yet,  as  the  defendant,  with  a  full  know- 
ledge of  all  the  circumstances,  has  made  a  new  assumption,  it  is 
too  iate  for  him  to  take  advantage  of  the  omission  in  that  respect. 
For,  although  want  of  notice  may  be  considered,  originally,  as 
tantamount  to  payment;  there  are  many  cases  in  which- the  rule 
dot  s  not  appl)',  or  is  dispensed  with.  As,  where  the  drawer  of  a 
bill  has  no  assets  in  the  hands  of  the  drawee ;  or  where  the  draw- 
er himself  waives  the  right  and  benefit  of  notice,  1  T.  Rep.  408^  9. 
Bull.  N.  P.  272.  276.  2  T.  Hep.  713.  And  in  the  latter  case,  if 
he  knows  the  fact ^  though  he  is  ignorant  of  the  knvj  he  shall  be 
bound  by  his  waiver.  Doct.  and  Stud.  303. 

For  the  dejendant.  Independent  of  the  special  promise  alleged 
by  the  plaintiff,  the  defendant  cannot  be  charged  on  the  bills  of 
exchange ;  for,  a  protest  is  essential  to  enable  any  of  the  parties 
to  recover  against  the  others ;  and  it  must  be  exhibited.  The  law, 
in  this  respect,  is  founded  on  good  sense^  By  exhibiting  the  pro- 
test, the  holder  of  the  bill  shows,  that  he  looks  to  the  person, 
whom  he  addresses,  for  pay  mem ;  and  by  delivering  the  protest, 
upon  receiving  satisfaction  himself,  he  enables  that  person  to 
pursue  his  remedy  against  those  who  are  ultimately  responsible. 
But  1st.  There  is  nothing  in  the  letter  of  August  1779,  which 
can  be  regarded  as  an  express,  unqualified,  promise.  The  whole 
letter  must  be  taken  together.  It  complains  of  a  want  of  the  pro- 
test; and  its  general  spirit  is  no  more,  than  a  declaration,  that 
"  although  the  protest  ought  to  have  been  sent,  as  it  is  presumed 
"  to  have  been  received,  yet  the  holder  shall  not  be  permitted  to 
*^  suffer.'^  2d.  Even  regarding  it,  however,  as  a  promise,  it  ia 
not  legally  binding,  if  it  v/as  made  under  a  mistake.  5  Burr.  2670. 
2  T.  Rtp.  648.    Coxvp.  287.    1  P.  Wms.  Z57.   2  Chan.  Cos.  154. 

By  the  Court:  The  law  upon  th«  subject  is  so  clear,  that  the 
whole  case  resoivt-s  itself  into  the  question  of  fact,  on  which  the  lav 
is  to  arise.  If  the  pix>of  is  satisfactorj',  that  the  defendant,  under 
a  knowledge  of  ail  ihe  circumstances^  absolutely  promised  to  pay, 
he  is,  incontestably,  J30und  by  his  promise.  But,  if  his  engage- 
ment was  of  a  conditional  nature,  that  he  would  pay,  when  the 
protest  was  transmitted;  or  if  any  material  fact  was  unknown  to 
h:m  at  the  time  of  making  the  promise,  the  verdict  should  cer- 
tainly be  in  his  favour. 

Verdict  for  the  plaintiff. 

Cgxc^  for  the  plaintiff. 

E.  TilghmaTiy  for  ihe  defendant. 


SmASMK  Court  or  PEimsTLyAKiA.  Ill 

1791. 
Little  versus  Dawson  et  d.  Executors  of  Jones.  v-^v^^ 

CASE  for  services  rendered  by  Jctne  Liitkj  the  plaintiff, to 
Aquila  JoneSy  the  testator. 

The  Court,  in  the  charge  to  the  jury,  stated,  that  it  was  in 
(iill  proof,  that  the  plaintiff  had  served  the  testator,  with  great 
diligence,  for  a  period  exceeding  eleven  years,  on  which  two 
questions  arose:  1st.  Was  she  entitled  to  any  compensation? 
3d.  Had  she  received  a  compensation?  As  to  ihtjirst^  it  was 
RULED,  that  if  the  services  were  rendered  merely  in  expectation 
of  a  legacy,  without  any  contract,  express  or  implied,  but  relying, 
implicitly,  on  the  testator's  generosity,  the  action  couldr  not  be 
maintained.  The  weight  of  the  evidence,  however,  is  that  he 
promised  to  take  care  of  her,  though  he  did  not  say  how;  that 
at  one  time  he  offered  to  marry  her;  and,  at  another  time,  he 
said  that  he  would  provide  for  her  as  a  child.  As  to  the  second 
question,  it  b  merely  a  matter  of  fact,  on  which  the  jury  must 
decide. 

For  the  Plaintiffs  Howie. 

For  the  Defendant^  Sergeant  and  Roberts^  who  cited  1  Vem. 
98.  2  Atk.  251.  409.  2  Stra  728.  1  Dall.  265.  1  Bar.  157. 
Fract.  Reg.  ZS7.  3  Rep.  Chan.  64.  2  Stra.  910. 


SUPREME  COURT 


OF 


PENNSYLVANIA. 


Jaiiuaiy  Term  1792. 


Bradley's  Lessee  versus  Agnes  Bradley. 

EJECTMENT  tried  in  Dauphin  county.  The  lands  in  ques- 
tion were  once,  incontestably,  the  lands  of  the  defendant; 
for,  the  plaintiff  claimed  under  her.  The  plaintiff  set  up  an  imme- 
diate tide  by  the  will  of  Samuel  Bradley^  deceased  (the  husband 
of  the  defendant)  who  devised  the  premises  to  him,  the  contents 
of  the  will  being  proved  by  the  person  who  drew  itj  but  in  order 
to  prove  a  title  in  the  devisor,  parol  evidence  was,  also,  given,  that 
the  defendant  had  previously  conveyed  to  him  in  fee.  To  rebut 
this  evidence,  proof  was  produced,  that  the  conveyance  in  fee 
was  executed,  merely  for  the  purpose  of  making  the  devisor  a 
plaintiff  in  partition ;  and  that,  immediately  afterwards,  that  con- 
veyance was  destroyed;  and  a  deed  (which  was  exhibited) 
made  to  him /or  life.  The  principd  quesUQn  agitated  in  Court 
was,  whether  the  deed  for  life,  was  genuine,  or  forged?  But 
when  the  jury  withdrew,  two  of  them  testified  to  their  brethren, 
that,  although  the  defendant  had  bought  the  land;  yet,  the  bonds, 
which  she  gave  for  the  purchase  money,  were  impaid,  when  she 
intermarried  with  the  testator,  and  that  the  testator  had  been 
obliged  to  discharge  them.  On  this  representation,  several  of  the 
jur}^,  who  were  before  in  favour  of  the  defendant's  tide,  concurred 
in  finding  a  verdict  for  the  the  plaintiff:  and  a  motion  was  made 
for  a  new  trial,  on  the  following  grounds. 

1st.  That  the  verdict  was  against  evidence,  and  the  opinion  of 
the  Court. 

2d.  That  the  jury  had  misbehaved,  by  healing  testimony,  which 
was  not  delivered  in  open  Court. 

3d.  That  evidence  was  allowed  to  be  given  of  the  contents  of 
a  deed,  and  of  a  will,  without  previous  nodce  to  the  defendant  to 
produce  it. 

On 
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On  arguing  the  motion  for  a  new  trial,  Ingersolly  for  the  defend* '  1 792. 
ant,  produced  the  depositions  of  two  of  the  jurors,  setting  forth,  ' 
that,  after  the  jury  had  withdrawn,  two  other  jurors  hadaffirtned 
certain  matters  of  fact,  which  (though  the  facets  were  denied  at 
the  time)  had  inddced  the  deponents  to  find  a  verdict  for  the 
plaintiff:  and,  also,  the  depositions  of  two  witnesses,  contradicting 
the  facts,  that  had  been  so  aflSrmed.  Letvis^  for  the  plaintifT,  pro- 
duced the  depositions  of  six  of  the  jurors,  explaining  their  con- 
duct, and  averring,  that  the  whole  twelve  were  of  opinion,  that 
another  deed,  conveying  the  premises  in  fee,  had  been  executed. 

After  commenting  on  the  evidence,  upon  the. first  and  second 
grounds  of  exception  to  the  verdict,  IngersoU  cited  the  following 
authorities  upon  die  second  ground  to  show,  that  the  -evidence 
of  the  misconduct  of  the  jurors  was  admissible:  Cro.  E.  189* 
Moore^  599.  2  Morg.  Ess.  25.  1  Sira.  644.  Salk.  647*  and  the 
following  authorities  upon  the  third  ground  to  show,  that  parol 
evidence  of  the  contents  of  a  deed  can  only  be  admitted,  after 
notice  to  produce  the  deed  itself*  2  T.  Rep.  43.  201.  4  Burr. 
2489.  He,  also,  urged  that  it  was  a  cause  of  value ;  and,  in  every 
aspect,  merited  recdnsideration.  1  DalL  234.  12  Vln.  Abr.  336. 
47.  12  Mod.  347,  8.  Doug.  118.  123. 

For  the  plaintiff,  Lewis  observed,  that  die  verdict  was  given 
on  a  question  of  fact,  after  a  full  hearing,  in  a  case,  in  whidi  a 
recovery  is  not  conclusive ;  and  that  the  principle  which  influenced 
Courts  to  interfere  with  the  province  of  juries,  by  setting  aside 
a  verdict,  did  not  apply  to  such  a  case.  He  investigated  the  evi- 
dence on  the  trial;  and  insisted,  that  it  was  not  necessary  for 
the  plaindff  to  produce  the  deed  in  fee,  but  only  to  establish  that 
it  once  existed,  for,  no  subsequent  destruction  of  it,  could  revest 
the  estate  in  the  grantor;  that  whatever  diiFerence  of  opinion 
might  exist,  on  other  points,  the  jury  were  unanimously  of  opinion, 
that  such  a  deed  was  executed;  and  it  was  immaterial  to  the  issue, 
on  the  question  of  tide,  whether  the  defendant  had  pa^id  the  pur- 
chase money,  or  not.  As  to  the  parol  evidence  of  the  will,  the 
copy  of  one  will  was  produced,  and  the  scrivener,  who  drew  the 
other,  besides  testifying  what,  passed  on  the  occasion,  when  the 
defendant  was  present,  exhibited  the  original  rough  notes  of  the 
draft.  If  this  evidence  was  admissible,  it  was  conclusive ;  for, 
she  knew  of  the  devise  to  the  plaintiff  in  fee,  and  she  acquiesced 
in  it.  It  was  admissible,  without  notice  to  produce  the  w^Jl;  be- 
cause, it  was  not  offered  to  establish  a  title  under  the  will,  but  to 
prove  co-temporaneous  conversations  and  actions  of  the  parties, 
from  which  the  fact  of  ah  existing  conveyance,  in  fee,  to  the  tes- 
tator, might  be  inferred.  The^eneral  rule,  however,  is  conceded, 
that  in  order  to  introduce  parol  evidence  of  the  contents  of  a  deed, 
its  existence  and  loss  must  be  proved ;  or  proof  must  be  given 
that  it  was  in  the  possession  of  the  opposite  party,  who  rentsed 
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1792.  after  reasonable  notice,  to  produce  it.  But  the  evidence^  in  the 
K,^mYmmJ  prcsent  case,  was  not  offered  to  prove  the  contents  of  a  deed  in 
the  defendant's  poasession;  but  the  contents  of  a  deed,  which 
she  had  actuaUy  destroyed*  The  reason  of  the  rule  ceasmg,  the 
rule  itself  must  cease*  The  only  remaining  topic  for  remark,  re* 
spects  the  misconduct  of  the  jurors;  upon  which  there  is  an  es* 
sential  variance  in  the  evidence.  But,  it  is  enough  to  say,  that 
if  the  jury  did  nusbehave,  the  proof  of  the  fact,  in  order  to  affect 
themselves,  or  their  verdict,  must  proceed  from  another  quarter: . 
it  cannot  be  received  on  their  own  depositions.  IT.  Rep.  11. 

Ingersoll^  in  reply.  The  motion  for  a  new  trial  is  as  proper, 
and  as  much  countenanced,  in  ejectments,  as  in  any  other  suits* 
4  Burr.  ^221.  If  a  deed,  given  for  a  special  purpose,  is  after* 
wards  cancelled,  and  a  subsequent  deed  is  accepted  by  the 
grantee  for  a  less  estate,  the  destruction  of  the  first  deed  will 
operate  as  a  revestment.  Whether  the  deed  in  fee  was  given  for 
a  special  purpose,  consdtutes  the  great  inquiry  in  the  present 
cause;  and  the  establishment  of  the  fact  will  be  decisive  one 
way,  or  the  other.  Nothing  can  fairly  be  inferred,  from  the  sup* 
posed  acquiescence  of  the  defendant  in  the  devise ;  for,  the  de* 
vise  does  not  specify  the  land  in  question;  but  includes  it,  if  it 
is  included)  in  a  general  sweeping  dause,  disposing  of  all  his  real 
and  personal  estate.  The  rule,  as  to  giving  the  contents  of  deeds 
in  evidence,  is  not  susceptible  of  the  qualifications  suggested  for 
the  plaintiff;  nor  was  there  any  idea  at  the  trial,  that  the  deed  was 
destroyed,  diough  it  was  said  to  be  secreted.  As  to  the  mode  of 
proving  the  misconduct  of  a  jury,  it  must  be  conceded,  that  the 
Courts  have  varied  in  their  opinions  and  practice.  How  far  jurors 
should  be  permitted  to  accuse  themselves  of  a  high  misdemeanor, 
is  a  doubt.  Yet,  in  3  T.  Rep,  a  witness,  who  had  received  a 
bribe,  was  permitted  to  prove  the  act  of  corrupting  him  against 
the  defendant;  because,  the  necessity  of  the  case  required  it.  A 
similar  necessity  seems  to  filmish  the  same  law,  in  cases  like  the 
present.  In  Cowperthwaite  v.  Jones^  the  jury  settled  the  damages 
by  a  mesne  form,  taken  from  a  calculatioii  of  the  several  sums, 
which  the  jurors,  individually,  set  down;  and,  on  a  motion  for  a 
.  new  trial,  the  affidavits  of  die  jurors,  proving  the  fact,  were 
read,  and  considered  by  the  Court.  That  the  matters  stated, 
were  immaterial  to  the  issue,  cannot  surely  avail  the  plaintiff; 
when'it  is  recollected,  that  they  had  a  decisive  effect  against 
the  defendant;  iand  that  they  were  false. 

After  ad^sement,  the  Court  were  clearly  of  opinion,  that  a 
9  new  trial  ought  to  be  granted. 

Rule  for  a  new  trial  absolute. 


Sotreme  Court  of  Pennsylvania.  115 

1792. 
Smidi  versus  Brodhead's  Executors.  *— v^ 

THIS  cause  was  tried  at  Beris^  Nisi  Prius^  in  October  1791, 
when  the  jury  found  the  following  special  verdict: 

**  The  jury  find,  that  in  the  year  1 785,  thfc  plaintiff  sold  a  tract  of 
«  land  to  Daniel  Brodhead^  Esq.  (the  husband  of  Rebecca  Brod-' 
"  heady  the  defendant's  testatrix)  for  the  sum  of  500/.;  that  tlie 
**  land  has  since  been  sold,  by  execution,  after  the  death  of  i?er- 
«  becca  Brodhead^  the  testatrix,  for  the  proper  debt  of  the  said 
^  Daniel;  that  150/.  of  the  purchase  money  was  paid  in  hand, 
^  and  the  s^d  Rebecca  gave  six  bonds  for  the  payment  of  the 
^^  r^sidue^  in  annual.  insUlments;  that  the  said  Rebecca^  at  the 
"  time  of  executing  the  bonds,  was  a  feme  covert^  living  with 
^'  her  husband,  and  continued  so  to  do,  until  her  death;  that  she 
"  was  seised  of  a  separate  estate,  under  a  deed  of  setdeme*nt, 
"  with  power,  inter  alia^  to  make  a  will;  that  by  her'last  will, 
"duly  proved,  she  appointed  the  defendant  her  executor,  and, 
^ 'inter  alta^  directed  the  payment  of  her  debts;  that  two  of  the 
"  bonds  were  duly  paid  in  the  lifetime  of  the  said  Rebecca;  and 
^^  the  present  action  is  brought  upon  another  of  the  bonds. 

"  If  upon  the  above  case,  the  Court  should  be  of  opinion,  that 
'  the  plaintiff  is  entided  to  recover,  the  jury  find  for  the  plaintiff  in 
'  this  cause  60/.  debt,  12/.  12^.  damages,  and  six  pence  costs: 
*  otherwise,  they  find  for  the  defendant." 

The  general  question  was,  whether  the  bond  of  2ifeme  coveriy 
lound  her  estate,  in  the  hands  of  her  executors,  under  the  cir- 
4:amstances  stated,  in  the  special  verdict? 

For  the  plaintij^^  the  case  was  discussed  on  several  grounds: 
Is^  That  a  Court  oi  Chancery  would  give  relief  upon  the  bond. 
2dl  .That  to  prevent  a  failure  of  justice,  the  Courts  of  PennUyl" 
vania  will  amplify  their  jurisdiction,  upon  principles  of  equity. 
3d.  That  the  will  of  the  testatrix,  directing  the  payment  of  debts, 
would  make  the  bond  a  charge  on  the  executors,  as  a  debt  in 
equity.  And  the  following  authorities  were  cited  to  show  the 
principle,  on  which  a  Court  of  equity  would  interpose;  and  the 
extent  to  which  the  Courts  of  Pennsyhania  had  exercised  an 
equitable  jurisdiction.  1  Fez.  517 •  163.  Prec.  Ch.  328.  Gilb.Eq. 
83.  2  r^.  193.  Brown.  Chan.  20.  2  Atk.  68.  1  T.  Rep.  5. 
Pow.  on  ConU  89.  1  Dall.  213,  4.  339,  340.  Eq.  Rep.  Gilb.  84. 
1  Dall.  17.  72.  428.  2  Vern.  225.  Doug.  53*  Coxup.  201.  A^. 
The  executors  being  boimd  to  pursue  the  directions  of  the  will, 
the  devisee  ought  not  to  be  permitted  to  resist  it. 

For  the  defendant.  A  Court  of  Chancery  would  not  do  that 
for  the  plaintiff,  which  would  be  the  qonsequence  .of  a  general 
judgment  in  his  favour.    The  wife's  engagements  have  nev^r 
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1 792.  been  satisfied,  in  equity,  beyond  her  personal  estate,  and  the  renti 
k^y— /  and  issues  of  her  real  estate;  but  a  general  judgment  in  Perm' 
syhania^  would  bind  the  real  estate  absolutely;  so  that  it  niight 
be  taken  in  execution  and  sold.  If,  indeed,  this  were  a  Court  of 
equit}',  the  defendant  might  make  many  matters  appear  to  rebut 
the  plaintiff's  equitj^  which  it  is  too  late  to  urge  on  a  special 
verdict.  And  this  Court,  as  a  Court  of  common  law,  will  never 
coi^sider  bonds  as  appointments,  when  the  party  could  not  legally 
enter  into  a  bond.  2  P.  Wins*  Norton  v.  TvrriL  1  Br.  Ch.  16. 

Cur.  adv.  viUt.  (1). 


The  Commonwealth  versus  Dillon.  (2) 

THE  prisoner  (a  boy  about  12  years  old)  was  indicted  for 
arson,ln  burning  several  stables,  containing  hay,  &c.  He 
was  examined  before  the  mayor  of  the  city  of  Philadelphia^  on 
the  20th  oi  December  1791,  and  then  confessed  the  commission 
of  the  offences,  with  which  he  was  charged.  But,  as  his  own 
confession  was  the  principal  evidence  (indeed  there  was  no  other 
positive  evidence)  against  him,  his  counsel  insisted,  that  it  was 
obtained  under  such  duress,  accompanied  with  threats  and  pro- 
mises, ais  destroyed  its  legal  credit  and  validity.  The  evidence 
on  that  point  was,  substantially,  as  follows: 

On  the  18th  oi  December^  the  prisoner  was  committed  to  the 
jail  of  Philadelphia^  and  the  next  day  was  taken  before  the  ma}'or; 
but,  at  that  time,  he  made  no  confession.  On  the  18th  and  19th 
of  December  he  was  \nsited  and  intenogated,  by  several  respec 
table  citizens,  who  represented  to  him  the  enormity  of  the  crime; 
urged  a  iree,  open,  "and  candid,  coiifession^,  which  would  so  ex* 
cite  public  compassion  as,  probably,  to  be  the  means  of  obtain- 
ing a  pardon;  while  a  contrary  course  of  conduct  would  leave 
him,  in  case  of  a  conviction,  without  hope:  and  they  added,  that 
they  would  themselve.s  stand  his  friends,  if  he  would  confess. 
The  inspectors  of  the  prison  endeavoured,  likewise,  to  obtain  from 
him  a  discoverj^-  of  his  bfiences,  and  of  his  accomplices.  They 
carried  him  into  the  dungeon;  they  displayed  it  in  all  its  gloom 
and  horror;  they  said  that  he  would  be  confined  in  it,  dark,  cpld, 
and  hungry,  unlesshe  n\ade  a  full  disclosure ;  but  if  hq  did  make 
a  disclosure,  he  should  be  well  accommodated  with  room,  fire, 
and  victuals,  and  might  expect  pity  and  favour.  The  prisoner 
continued  to  deny  his  guih  for  sometime;  and  when  his  master 
visited  him,  he  complained  of  the  want  of  clothes,  fire,  anduour- 

(1)  The  Reporter  haa  not  been  able  to  trace  the  decision  of  this  cause. 

(2)  The  trial  was  held  at  a  Court  of  Oy^r  and  Terviiner,  in  Philadelphia,  on 
the  olst  of  yottuory  1792,  before  M'Kean,  Chief  ytutice,  and  Suippen  and 
Baasford^  yuMticet. 

ishment.. 
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ishment.    At  length,  however,  on  the  19th  of  December^  he  made    1792* 
successive  acknowledgments  of  the  facts  contained  in  his  confes-  Sm^'^^^ 
Mon,  which  was  formally,  and  to  all  appearance,  voluntarily,  made 
before  the  mayor,  on  the  succeeding  morning;  ancl  which  was 
repeated,  with  additional  circumstances,  at  subsequent  periods. 

In  the  prisoner's  defence^  the  following  authorities  were  cited, 
principally  to  guard  the  jury  against  the  danger  of  mere  pre- 
sumptive evidence,  and  an  extorted  confession  of  guilt,  through 
force,  hope,  or  fear,  particularly^  in  the  case  of  an  infant.  4  BL 
Com.  357.  Fost.  243.  2  7ri.  per  Pais.  603.  2  If.  H.  P.  C. 
225.  4iS/.  Com.  326.  Leach  C.  L.  248.  319.  3  Com^  Dig.  511. 
Statmdf.  142.  2H.  H.  P.  C.  284,  5.  3  Bac.  Abr.  131.  3  ImU 
232.  2  Hawk. 604.  8  Mod.  Foi^t.W. 244. 

For  the  commomvealth.  The  confession  was  delivered  before 
the  mayor,  and  afterwards  repeated  and  enlarged,  without  the 
least  appearance  of  constraint,  or  terror.  No  public  Officer  has 
improperly  attempted  to  excite  fear,  or  hope,  as  the  medium  of 
extorting  a  discovery;  and  all  that  was  said,  or  done,  in  that 
respect,  proceeded  from  the  avowed  friends  of  the  prisoner,  and 
the  known  promoters  of  humanity.  Besides  the  confession  itself 
bears  intrinsic  marks  of  its  sincerity  and  truth;  and  neither  the 
wildness  oi  the  boy's  motive,  for  committing  the  crimes,  nor  his 
youth,  can  aflFord  a  satisfactory  answer  to  the  charge.  Fost.  70.  And, 
after  all,  to  destroy  the  legal  effect  of  the  confession,  as  evidence, 
it  must  be  proved,  1st,  that  previous  improper  means  were  em- 
ployed; and  2d,  diat  the  confession  was  the  immediate  conse* 
quence  of  those  improper  means. 

By  the  Court:  The  fact  of  the  arson  is  established;  and  it 
only  remains  to  decide,  whether  it  was  committed  by  the  priso- 
ner? The  proof  against  him,  depends  upon  his  own  confession, 
slightly  corroborated  by  the  testimony  of  two  witnesses.  The 
confession  was  freely  and  voluntarily  made,  was  fairly  and  openly 
received,  Ijefore  the  mayor;  and,  therefore,  it  was  regularly 
read  in  evidence.  But  still,  it  has  been. urged,  that  it  was  thus 
apparendy  well  made  before  the  mayor,  in  consequence  of  im- 
proper measures  previously  pursued  witli  the  boy.  The  interfe- 
rence of  the  inspectors  of  the  prison  was  certainly  irregular; 
though  the  public  anxiety,  in  Vhich  they. participated,  upon  this 
extraordinary  occasion,  may  be  admitted  as  an  excuse.  I'he 
manner  in  which  he  was  urged,  though  not  threatened,  by 
the  citizens  who  visited  him,  may,  likewise,  be  objectionable. 
But  is  it  reasonable  to  infer,  that  all  the  prisoner's  confessions 
were  falsely  made  under  the  influence  of  those  occurrences? 
Consider  the  nature  of  the  offence.  It  cannot  be  openly  perpc- 
.trated;  for,  it  would  be  instantly  prevented;  and  if  it  is  secretly 
perpetrated,  how,  generally  speaking,  can  the  offender  be  detect- 
ed. 
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1792.  ed,  but  by  his  own  declarations?  If  such  declarations  are  volutu 
Vm^y^mJ  tartly  made,  all  the  world  will  ag^ee,  that  they  furnish  the  strongest 
evidence,  of  imputed  guilt*  *  The  hopc^  of  mercy  actuates  almost 
every  crimiuai,  who  confesses  his  crime;  and  merely  diat  he 
cherishes  the  hope,  is  no  reason,  in  morality,  nor  in  law,  to  disbe- 
lieve him.  The  true  point  for  consideration,  therefore,  is,  whether 
the  prisoner  has  falsely  declared  himself  guilty  of  a  capital  offence? 
If  there  is  ground  even  to  suspect,  that  he  has  done  so,  God  for- 
bid, that  his  life  should  be  the  sacrifice!  While,  therefore,  on  the 
one  hand,  it  is  remarked,  that  all  the  stables  set  on  fire,  were 
in  the  neiglibpurhood  of  his  master's  house;  that  he  has,  in 
pait,  communicated  the  facts  to  another  boy;  that  his  conduct 
had  excited  the  attention  and  suspicion  of  a  girl,  who  knew  him; 
and  that  he  expressed  no  wish  to  retract  the  statement,  which  he 
has  given:  the  jury  will,  on  the  other  hand,  remember,  that  if 
they  entertain  a  doubt  upon  the  subject,  it  is  their  duty  to  pro- 
nounce an  acquittal.  Though  it  is  dieir  province  to  administer 
justice,  and  not  to  bestow  mercy ;  and  though  it  is  better  not  to 
err  at  all;  yet,  in  a  doubtful  case,  an  error  on  the  side  of  mercy  is 
safer,  is  more  venial,  than  error  on  the  side  of  rigid  justice. 

Verdict,  Not  Guilty.(l) 

For  the  Commomuealth^  IngersoU^  attorney-general. 

For  the  Priaoner^  Sergeant  and  Todd. 

(1)  The  humanity  of  the  jury  beinjj^  gratified  by  an  acquit.il  of  the  pi'isoner, 
from  the  capital  chnrp^c,  he  was  indicted  and  convicted,  on  the  Maine  facts,  for 
a  misdemeanor.  By  the  reform  of  otir  penal  cock.  Arson  is  no  longer  a  capital 
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Morris's  Lessee  versus  Smitlu 

Tj^  JECTMENT  for  23  acres  in  Philadelphia  county.  It  was 
jQi  agreed,  that  ^ohn  Hunt^  (under  whom  both  parties  claimed) 
did  seised  of  the  premises;  and  the  lessor  of  the  plaintiff's  im- 
mediate title  was  derived  under  a  judgment  obtained  against 
Hunt's  executors,  in  yune  term  1786,  at  the  suit  of  Thomas 
Corbin  for  105/.  10s.;  upon  which  there  was  an  execution,  a 
sheriff's  sale,  and  a  sheriff's  deed  to  the  plaintiff,  dated  the  5th 
of  yune  1787. 

The  defendant  relied  upon  this  statement:  Hunt  died  the  31st 
of  March  1778,  having  made  his  will,  and  leaving  an  only  son, 
.  who  sold  and  conveyed  the  premises  to  William  M'Cullough^  on 
the  26th  of  December  1778,  for  a  full  and  valuable  consideration. 
But  it  was  decided  in  the  year  1786,  (1)  that  such  a  conveyance 
by  the  heir  at  law,  or  devisee,  was  not  sufficient  to  protect  the  real 
estate  from  creditors;  and,  then,  the  widow  and  executrix  of 
Hunt,  confessed  a  judgment  to  Corbin,  upon  which  the  premises 
were  taken  in  execution,  atid  sold  to  the  lessor  of  the  plaintiff, 
but,  in  truth,  for  the  widow's  use.  yohn  Hunt,  the  father,  had, 
also,  left  a  considerable  real  property  in  New^yersey;  yet,  to  de- 
feat M^Cullough^a  purchase,  and  to  get  clear  of  the  law  of  Fenn- 
sulvama,  that  property  was  left  unsold,  and  imappropriated;  and 
the  premises  pursued  to  satisfy  this  voluntary  judgment. 

But  the  plaintiff,  to  rebut  the  insinuation  of  collusion  and' fraud, 
proved  satisfactorily,  that  Hunt  had  purchased  the  lands  in  Penn-- 
sylvania,  as  well  as  in  Netv^yersey,  M'ith  money  borrowed  from 
Corbin  I  for  the  amount  of  which  he  had  given  his  bond,  dated 
the  1st  oiyanuary  1762;  that  several  partial  payments  were  in- 

(1)  See  I  i}al{.  'Rep.  170- 

dorsed 
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1 792.  dorsed  oh  the  bond ;  that,  on  the  26th  of  October  1 768,  the  j>alance 
V— v^— i^  being  then  considerable;  fli/nf  conveyed  to  Corbin  a  tract  of  land 
in  New^Tork^  and  several  tracts  of  land  in  New^Jersey^  including 
the  greater  part  of  the  property  mentioned  by  the  defendant;  that 
on  the  6th  oi  September  1787,  the  plaintiff  conveyed  the  p^mises 
to  James  Pembertoix^  for  the  nominal  consideration  of  five  shillings; 
and  that  'Pemberton  executed  a  declaration  of  trust,  to  the  use 
of  Corbin* 

Upon  this  developement  of  the  case,  however,  two  points  were 
made,  and,  at  the  request  of  the  counsel,  reserved  for  future 
argument: 

1st.  Whether  the  land  could  be  sold  by  virtue  of  the  judgment, 
without  a  scire  facias  against  the  terrc'tenantl 

2d.  Whether  the  land  was  liable  for  the  testator's  debts,  after 
bein^  aliened  by  the  heir  at  \ac^^hona  fide^  and  for  a  valuable 
consideration? 

Verdict  for  the  plaintiff.  (1) 


Calhoun's  Lessee  %ersu$  Dunning.  (2) 

Tj^  JE CTME NT.  The  inception  of  die  plaintiff's  tide  depcnd- 
■  i  ed  upon  an  extract  from  the  record  of  licences,  or  grants, 
by  Bhinstoriy  dated  March  1734-5,  which  was  merely  a  minute  in 
these  .words:  **  yohn  Calhoun  200  acres  on  Dunning^s  run,  called 
"  the  Dry  Springs  between  Jacob  Dunning  and  Ezekiel  Dun- 
"  ning.^^  By  the  field  notes  of  Cookson^  a  surveyor,  it  appeared 
that  there  was  a  survey  of  the  land  on  the  22d  of  March  1743-4, 
for  Robert  Dunni7ig;  but  a  memorandum  was  afterwards  made 
by  one  Morscy  a  clerk  to  the  surveyor,  '*  that  the  land  was  claimed 
"by  the  heii-s  of  John  Calhoun^'*  Johii  Calhoun  having  entered 
a  caveat,  the  decision  of  the  board  of  pioperty  was  pronounced, 
on  the  24th  of  November  1766,  setting  fortl\,  JVthat  under  J3//m- 
*'*'  stones  licence,  J.  Calhoun  took  possession  and  cleared  three 
"  acres,  built  a  cabin,  and  retunied  to  Chester  county,  where  he 
"  dwelt:  that  in  1743  one  Ar/mtrong  got  awan^ant,  but  was(  told 
"  hy^ Duiining  that  the  land  belonged  to  Calhoun^  of  whom  he 
*'  had  purjchased  it:  that  afterwards  Dunning  took  out  a^  war- 
-'  rant  in  his  own  name,  and  got  a  survey  made,  on  which  a  ca- 
''  veat  was  entered  against  him:  that  an  ejectment  was  brought, 
**  in  which  Dunning  Tost  the  possession ;  that  Dunning  then  pur- 
"  chased  Armstrong's  warrant,  got  a  survey  upon  it,  and  now 

(1)  It  dojes  not  appear  that  these  questions  were  ever  ai*gued  in  the  present 
suit.  But  sec  1  DalL  JRep,  481. 

(2)  Decided  at  CarlUfe,  in  Cumberland  county,  Niti  Friut,  11th  May  1792, 
before  SHiPPRT»and  Bradford,  yustices. 

"  claimed 
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"  clsumed  a  patent:  but  the  board  of  property  ordered  the  patent  1792. 
« to  issue  to  Calhoun!^  By  v/ill,  dated  the  19th  of  September 
1752,  John  Calhoun  devised  the  premises  to  Rebecca  Calhoun^ 
who  conveyed  the  same  to  Jameft  Calhoun^  the  lessor  of  the  plain- 
tiff, by  deed  the  20th  July  1763;  and  he,  having  made  are-sur- 
vey, on  the  5  th  oi  September  1798,  obtained  a  patent  on  the  3d 
of  ^/^ri/ 1789. 

The  defendant's  claim  depended  on  the  following  facts:  In 
1753  Ihtnning  lived  on  the  pr^^mises  and  reaped  corn  on  it  so 
late  a3  1778.  In  1779,  ont-  Caruthers  was  making  a  fence  on  part  of 
die  land;  he  continued  to  live  there  at  the  time  of  tlie  re-survey 
in  1788;  and  he  was  considered  as  the  owner  by  purchase  from 
Calhoun.  But  in  1764,  a  survey  was  made  ior  J)un7iing^  under 
Armfitrong*.s  wairant,  which,  as  the  surteyor  affirmed,  left  the 
disputed  land  entirely  out  of  the  lines.  In  an  action  of  trespass, 
between  Punning  and  Caruthers^  (pl?2i>  liberum  teiiementum)  diere 
was  a  reference,  in  the  year  1783,  on  which  it  was  awarded,  and 
the  award  affiiined  by  the  Court,  that  the  line  should  be  run  be- 
tween the  parties,  so  as  to  leave  the  disputed  land,  in  die  pos- 
session of  the  plaintiff,  Dunning* 

1st.  k  was  objected,  that  the  record  of  the  action  of  trespass, 
could  not  be  read  on  the  trial  of  the  present  ejectment,  as  it  was 
not  between  the  same  parties.  But,  it  was  answered,  that  Caru^ 
thersj  the  defendant  then,  was  now  the  person  really  interested, 
as  owner  of  the  land;  that  Calhoun  was  merely  a  trustee;  and 
that,  as  an  action  might  be  brought  in  the  name  of  the  ceHui  que 
trustj  1  DalL  Rep.  72.  the  judgment  ought  to  be  admitted* 

And,  by  the  Court:  We  can  never  acquiesce,  in  an  attempt, 
so  manifesdy  calculated  *  to  evade  the  truth  aiid  justice  of  the 
case.  Shall  it  be  in  the  power  of  a  party,  by  suppressing  a  deed; 
or  by  employing  the  name  of  a  trustee ;  to  avoid  the  legal  effect 
of  a  judgment  rend«^red  against  him?  In  the  action  of  trespass, 
Cflri/M^rtfL  pleaded  liberum  tenejnentum^  as  to  the  very  lands  now 
claimed  by  Culhonn;  and  Calhoun  has  never  controverted  his 
right.  It  is  plain,  dierefore,  that  Calhoun^ s  name  is  now  employ- 
ed, for  the  use  of  Caruthers;  and  diat  the  parties  are  really,  though 
not  nominally,  the  same,  in  both  suits. 

Objection  over-ruled. 

2d.  In  the  charge  to  the  jury,  it  was  stated. 

By  the  Court;  Blunston^^  licences  have  always  been  deemed 
^'alid;  and  many  tides  in  Pennsylvania  depend  upon  them.  The 
equitable  right  acquired  by  the  lessor  of  plaintiff  under  a  licence, 
hi»5  been  perfected,  by  a  sui-vey,  and  patent;  so  that  he  clearly 
possesses  a  Ic^al  tide  to  the  land  in  dispute. 

On  the  ochcr  hand,  the  defendant  has  no  office  right,  but  rests 
his  pretensions,  on  an  earlv  possession,  the  exclusion  of  the  dis- 

VoL.  IV.  '        R  puted 
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1792,  puted^land  io  f^e  re-survey  of*  17^64,  and  the  award  and  judg- 
Smm^mm^  mcnt,  m  the  action  of  trespass.  Of  the  equitable  circumstances, 
the  jury  %viU  judge,  with  this  remark  from  the  Court;  that  a 
mere  improvement  right,  ought  never  to  be  rendered  effectual  in 
favour  of  a  seeder,  when  it  commences  subsequent  to  the  exist*^ 
ence  of  the  legal  right,  regularly  vested  in  another. 

The  great  objection,  however,  to  the  plaintiff's  recovery,  arises 
from,  the  award  and  judgment.  To  be  sure,  an  award  cannot 
give  a  right  to  land;  but  a  report  of  referees  will  settle  a  dispute 
about  land,  either  in  an  ejectment,  or  in  an  action  of  trespass. 
In  the  case  of  Fox^s  Lessee  v.  Franklin^  a  similar  report  has  been 
•made,  and  affirmed.  Indeed,  such  a  report  is  more  operative 
than  a  verdict:  for,  a  verdict  in  ejectment  is  not  conclusive;  but 
when  parties  chuse  to  adjust  their  disputes  amicably,  they  gene- 
rally agree,  that  the  award  shall  be  final;  and,  under  such  an 
agreement,  neither  of  them  can  hope  again  successfully  to  agitate 
the  same  points. 

Under  this  charge,  the  plaintiff  suffered  a  nonsuit.  (1) 


Gander's  l^csscei;^^^!/^  Bums  et  aL 

EJECTMENT  for  lands  in  Miffiin  county.    On  the  trial  of 
the  cause,  the  following  general  principles  were  stated  in 
the  charge  to  the  jur}-. 

By  the  Court:  The  first  inqtiiiy  is,  whether  the  location  and 
wan-ant  call  for  the  same  place.  If  they  do,' 'then  aS  there  is 
ground  enough  to  satisfy  both,  one  shall  not  run  away  with  al]^ 
but  shall  be  confined  to  what  he  purchased* 

This  is  the  rule  in  the  board  of  property,  and  if  SnedorCs  rights 
have  not  been  abandoned  nor  transferred  to  Dearmondy  it  is  the 
rule  that  ought  to  be  applied  here. 

Those  fights  do  not  seem  to  have  been  abandoned:  for  in 
1761,  the  children  were  infants,  and  were  hardly  of  age,  wheB 
this  action  was  brought.  Laches  cannot,  therefore,  be  imputed. 

Whether  Z)e*«r/;:o;7</ purchased  must  be  left  to  the  jury:  he 
had  the  ipeceipt,  and  that  is  some  ground  for  presumption  added 
to  his  own  declarations,  which,  as  they  come  on  .the  part  of  the 
plaintiff,  are  evidence. 

But  if  the  rights  remain,  then  the  next  question  is,  h<5w  shall 
the  location  and  warrant  be  laid?  This  must  be  determined 
cither  by  the  (1)  description;  or  (2)  by  the  prior  improvement; 
or  rs)  by  th^^t  priority  of  date. 

As  to  the  description,  Snyder  calls  for  Everhart  as  his  boun- 
dar)'>  2md  Foster  for  Buclianan^  at  opposite  ends  of  the  whole 

i  1)  Decided  at  Kisi  Pnu6«  CariUle,  Cumberland  county,  in  May  I7i3. 

tract;. 
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tract:  so  that,  it  would  seem,  one  might  begin  on  one  quarter,    1792. 
and  another  on  the  other  quarter,  till  they  meet.  >«-v-*-^ 

But  if  the  priority  of  improvement  is  clear,  that  being  the  spot 
designed  by  the  improver,  ought,  perhaps,  to  be  assigned  to  him. 

If  no  otihier  rule  can  be  taken,  the  priority  of  date,  ought  to 
give  the  preference  to  the  party  whose  warrant  is  oldest,  to  lotd 
it  as  he  chuses. 

Verdict  for  the  plaintiff,  &c. 


Massey  et  al.  Executors  of  Massey  versus  Learning.  (1) 

DEBT.  Plea,  payment,  with  leave  to  give  the  will  of  testatrix 
in  evidence. 
The  case,  was,  simply,  this:  Mrs.  Massey^  the  testati'ix,  was 
in  a  low  state  of  health*  for  some  time  before  her  death;  the  de- 
fendant took  the  charge  of  her  affairs,  and  had  some  accounts 
against  her;  but  he  borroM'ed  150/.  from  her,  for  which  he  gave 
a  bond  payable  in  one  year,  with  interest.  On  the  5th  of  June 
1784,  she  made  her  wiU,  which  was  proved  on  die  21st  of  ^une^ 
containing,  among  other  things  this  bequest:  ^^  I  give  to^T. 
Learnings  in  consideration  of  his  jnany  ser^'ices  to  me,  200/.  hi 
real  specie;  prpvided  he  brin^  no  account  against  me  and  my 
estate;  and  if  he  happen  to  bnng  any  account  against  me,  or  my 
estate,  then  this  bequest  to  be  void;"  with  a  devise  dver  of  the 
testatrix's  estate.    The  legacy  was  paid  tq   T.  Learning;    the 

E resent  action  was  brought  upon  his  bond;    and  the  question  of 
iw  arose,  whether  the  bequest  operated  as  a  release? 
The  plaintiff's  counsel  suggested,  that  they  were    ready  to 
prove,  that  there  was  a  deficiency  of  assets  to  pay  debts. 

Upon  this  suggestion,  it  was  agreed,  that  a  verdict  be  given 
for  the  plaintiff,  subject  to  the  opinion  of  the  Courts  whether  the 
bequest  was  an  extinguishment  of  the  debt?  If  it  was  so  consi- 
dered, then  the  plaintiff  shall  be  at  libeity  to  prove  a  deficiency 
of  assets,  for  the  payment  of  debts. 

After  depending  for  a  great  period  on  the  docket,  the  suit 
was,  finally,  marked  ^^  not  to  be  brought  forward." 

Tilghman  and  Levy^  for  the  plaintiflf. 
Sergeant^  for  the  defendant. 

CI)  Tried  at  Nisi  Prius,  Pkiladelpfua  county,  iii  May  1792 
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September  Term  1792. 


Vaughan  et  al.  Assignees  of  Nancarrow  ijersus  Blaiichai'd 

€t  al. 

DEBT,  for  rent.  The  facts  were  these:  JVancarrc rv  advertised 
to  let  the  room  and  front  cellar  of  a  house,  which  he  rent- 
ed from  Pembertoni  and  the  defendants  agreed  to  take  them  at 
130/.  per  annum^  commencing  the  27th  of  Juhj  1784,  and  con- 
tinuing till  the'  end  of  Nancarrow* s  term  in  the  house.    A  lease 
in  writing  was  drawn,  but  never  executed,  though  the  defendants 
entered  into  possession  of  the  premises,  made  some  repairs,  and 
paid  a  part  of  the  rent.  So6n,  however,  after  the  defendants  had 
taken  possession  of  the  room  and  cellar,  it  was  again  advertised ' 
to  be  let,  v;ith  direction^  to  apply  to  them  for  particulars;  and, 
accordingly,  they  let  the  premises  to  one  Dixon ;  .Dixon^  again 
let  them  to  Fox^  the  agent  of  a  merchant  of  the  name  of  Leuffer ; 
^d  Lei(ffer  deposited  a  considerable  quantity  of  merchandize  in 
the  cellar.  A^flr/imrrow  now  claimed  a  right  to  pass  through  the 
front  cellar,  into  the  back  cellar;  Levffer  objected  to  it;  but,  upon 
Mancorrotv^A  persevering,  he  took  another  house,  at  the  end  of 
Dixoij^s  time  (6  or  9  months)  to  which  be  removed  his  goods. 
Leitjfer*s  agent  offered  to  pay  his  rent  to  Naiicarrow^  but  Nan- 
carrow refused  to  accept  it,  unless  the  receipt  was  taken,  as  from 
Blanchard.    Under  these  circumstances,  the  present  action  was 
brought  to  recover  a  half  year's  rent,  on  a  demise  (as  stated  in 
tfie  declaration)  to  hold  from  die  27th  of  July  1784,  until  the 
expiration  oi  Nancarroxv^s  term  in  the  premises,  with  an  aver- 
ment that  Nancarrow  had  a  lease  from  Pemberton.   Blanchardy 
then,  instituted  an  action  against  Fox^  to  whom  the  premises 
were  uhd^r-let  for  Leuffer  i  but  declaring  that  he  would  only 
prosecute  his  claim,  if  ne  was  compelled  to  pay  the  plaintiffs,  in 
the.  present  suit. 

1%U  Sergean: 


C  .SES  Ruled  and  Adjudged,  &c.  .  12.5. 

1st.  Sergeant  and  Ingersoll^  for  the  defendants,  moved  to  non-  1792. 
suit  the  plaintiffs,  because  there  was  no  proof  of  a  lease  from  K^m^mu 
Pemberton  to  Nancarrow^  as  the  declaration  averred.  The  only- 
ground  of  recovery  in  this  action,  is  eitherj^  that  the  defendants 
actually  occupied  the  premises ;  or  that  the  plaintiffs,  in  pursu- 
ance of  th^  bargain,  had  vested  them  with  a  right  of  occupancy. 
Now^  the  lease  of  the  defendants  was  made  dependent  upon  the 
lease  of  Pemberton -^  and  non  constat  that  such  a  lease  existed, 
as  it  has  not  been  produced,  or  any  regular  account  given  of  it. 
Doug.  642,  3. 

But,  by  tlie  Court:  Whether  it  is  necessarj',  or  not,  in  this 
action,  to  prove  the  existence  of  a  lease  from  Pemberton^  there 
is  no  ground  for  a  nonsuit.  The  plaintiffs  have  offered  some 
evidence  to  show,  that  Nancarrorw  possessed  a  term  in  the 
house ;  and  of  the  operation  and  effect  of  that  evidence,  how- 
.tver  it  applies  to  the  issue,  the  jury  must  judge  and  decide. 

2d.  In  die  charge  to  the  jur)%  it  was  stated  by  the  Court,  that 
the  cause  depends  upon  a  single  fact,  w^hether  Nancarraw  had 
a  right  of  passage  ihrough  the  front,  into  the  back,  cellar?  The 
affirinative,  it  was  incumbent  on  die  plaintiffs  to  prove;  but 
they  had  not  proved  it,  either  by  written,  or  parol,  evidence. 
Then,  the  law  declares,  that  such  an  interruption,  in  the  enjoy- 
ment of  the  premises,  demised,  will,  suspend  the  rent. 

Verdict  for  the  defendants. 


The  Commonwealtli  versus  Margaret  Biron. 

INDICTMENT  for  the  murder  of  Jane  M\Glaiighlin.  It 
appeared  in  evidence,  on  the  trial,  that  Hugh  M^Giaughiiuj 
the  husband  of  the  deceased,  rented  from  the  prisoner,  a  part  of 
the  house,  in  which  she  lived;  that  on  the  10th  oi  June  1792, 
while  it  rained  hard,  a  noise  was  heard  at  the  house,  and  the 
deceased  wa^  attempting  to  get  in ;  that  she  said,  ^^  You  whore, 
let  me  come  in;"  and  the  prisoner  said,  "You  whore,  you 
sh  .'nt;"  that  the  deceased  appeared  to  be  then  in  liquor,  though 
by  all  accounts,  she  was  a  very  quiet* woman;  that  the  prisoner 
op-ned  the  door,  and  she  and  the  deceased  began  to  struggle, 
when  the  former  pushed  the  latter  down  the  steps,  and  her  head 
struck  the  wall;  that  the  deceased  seemed  to  be  bent  by  her 
fall,  and  the  prisoner  came  out  of  the  house,  saying,  "  Ah! 
"  this  is  the  way  I  am  troubled  with  this  kind  of  people  her 
"  husband,  has  just  left  her  in  this  situation ;"  that  th  wit- 
ness observed,  "  You  pushed  her  down,"  to  which  she  answered, 
"  I  did  not;"  but,  after  the  deceased  was  carried  into  the  house, 
she  acknowledged  that  she  had  done  it,  and  said  siic  was  in  a 
great  passion;  and  that  the  deceased  and  the  prisoner  used  be- 
fore 
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1792.  fort  to  quarrel,  but  had  not  been  seen  to  strike  each  other.  On 
examining  the  deceased,  Dn  Hutchinson  said,  that  he  found 
considerable  injury  done  to  the  bone  on  one  side  of  the  head; 
but  that  ihe  wound  was  not  necessarily  mortal;  and  he  thought, 
front  appearances,  that  the  deceased  must  have  been  intoxicated, 
at  the  time  of  her  fall. 

By  the  Court:  The  circumstances  present  to  the  considera- 
tion of  the  jury,  a  case  of  atrocious  manslaughter;  but,  in  our 
opinion,  no  more. 
'  Verdict,  guilty  of  manslaughter,  but  not  guilty  of  murder.  (I) 

(1)  The  indictment  wai  tried  in  a  Court  of  Oyer  and  Terminery  in  Fhiladcf- 
ffhia  county^  on  the  19th  of  If99efn^  1792* 


SUPREME  COURT 

OF 

PENNSYLVANIA. 


April  Term  1793. 


The  Bank  of  North- America  versus  Pettit. 

CASE  against  the  payee  and  indorser  of  a  promissoiy  note, 
drawn  by  George  Henry ^  for  1100  dollars,  payable  m  45 
days,  and  dated  the  26th  of  March  17 BS.  The  defence  was, 
that  due  notice  had  not  been  given  of  the  drawer's  non-payment 
of  the  note;  and  the  following  evidence   was  produced  pr^ 

and  cotu 
• 

For  the  plaintiJTy  the  runner  of  the  bank  stated,  that  he  be* 
lieved  he  gave  the  drawer  notice  when  the  note  became  due,  as 
it  was  his  custom  to  do;  that  it  was  also  his  custom,  at  the  expi- 
ration of  the  three  days  grace,  to  give  the  indorser  notice;  and^ 
he  conceived,  he  must  have  called  on  the  defendant  on  the  even- 
ing of  the  last  day  of  )g;race;  but,  if  not  then,  he  was  very  clear 
lie  called  the  next  day,  or  die  second  succeeding  day  at  farthest; 
that  he  thinks  he  spoke  to  the  defendant's  son,  and  supposes  he 
mentioned  his  business;  that  his  reason  for  thinking  he  gave  no- 
tice is,  that  he  has  a  memorandum  of  Henrtfs  notes  lying  over; 
and  the  president  of  the  bank  was  very  particular  about  thejn, 
and  the  mdorsers;  that  when  he  called  at  the  defendant's  count- 
ing-house, he  gave  verbal  notice,  that  the  indorsement  was  unpaid, 
and  the  person  he  saw,  told  him  that  he  would  inform  the  de- 
fendant of  it;  that  it  was  not  then  a  practice  to  leave  written 
notice;  and,  finally,  that  he  was  not  doubtful,  but  very  dear,  that 
he  gave  the  notice* 

For  the  defendant.,  his  derk  declared  that  it  was  usual  to  leave 
Botice  of  the  protest  of  notes  in  writing;  and  that  he  did  not 
recollect  that  either  written,  or  verbal,  notice  was  given  in  the 
present  case*  The  defendant's  son  declared  that  he  had  no  recol- 
lection of  receiving  any  notice;  but,  on  the  coQtrar\',  he  remcm- 

bered\ 
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1793.   bered,  that,  upon  making  an  estimate  of  his  father's  indorsements 

<^*pyi— ;  at  the  banjk,  the  cashier  said  they  amounted  to  2,300  dollars ;  and 

this  being  denied,  Henry* s  note,  was  produced;  which  was  the 

first  intimation  that  the  son  ever  had  of  its  existence,  or  of  its 

being  protested. 

It  was  argued  by  Tilffhman  and  Leruia^  for  the  plaintiffs  that 
although  the  cause  turned  upon  a  mere  matter  of  fact;  and  that 
Sict  being  established,  the  decision  must  be  governed  by  the 
principles  of  the  mercantile  law,  which,  generally  considered,  are 
the  same  throughout  the  mercantile  world;  yet,  that  there  are 
special  usages,  arising  from  local  circumstances,  or  municipal 
policy,  that  must  prevail,  in  modifying  the  operation  of  the  ge- 
neral law  of  merchants.  Thus,  the  general  law  of  merchants  de- 
clares, that  the  acceptor  of  a  bill  of  exchange  is  bound  by  his 
acceptance;  but  how  far  he  is  bound,  varies  at  different  places. 
Burrow  v.  yeniinoj  2  Strange^  733*  So,  notice  of  the  protest  of  a 
bill  of  exchange  must  be  given,  upon  the  principles  of  the  general 
law;  but  there  is  a  different  usage,  in  different  places,  as  to  the 
strictness  of  th^  time,  within  which  the  notice  must  be  given. 
The  statute  of  An7ie^  introduced  the  negotiable  character  of 
promissory  notes,  and  the  process  of  declaring  upon  them  as 
instruments.  The  practice  of  giving  notice,  in  the  case  of  pro- 
^missory  notes,  soon  followed  in  England^  though  the  statute 
.  speaks  nothing  of  the  time;  but,  at  first,  a  great  latitude  was 
allowed;  and  it  is  only,  step  by  step,  that  the  present  degree  of 
strictness  on  the  subject,  has  been  there  established.  In  Penn* 
syl^ania^  however,  promissory  notes  were  scarcely  to  be  re- 
garded as  a  currency  before  the  revolution;  insomuch  that  it  is 
difficult  to  trace  a  suit  on  the  records  of  the  Courts,  by  the  in- 
dorsee against  the  indorser.  The  act  of  assembly  of  1715,  which 
gave  the  indorsee  an  action  against  the  drawer,  in  his  own  name, 
made  no  positive  provision  on  the  subject  of  notice;  and  the 
English  practice  was  not  adopted  under  the  act*  Punctuality^ 
indeed,  in  paying  such  engagements  was  rare,  and,  almost,  im- 
practicable, from  the  state  of  the  countrj'.  The  bank  oi  North-- 
America  began  the  rule  of  punctuality;  and  originated  the  usage 
of  notice;  and  upon  that  usage,  a  period  of  six,  seven,  or  eight, 
davs  has  been  allowed  for  giving  the  notice.  What,  then,  is  the 
evidence  of  a  demand  of  payment  from  the  indorser,  is  a  rea- 
sonable time,  is  the  only  (question.  The  runner  of  the  bank  gave 
notice  of  the  protest;  and  this,  by  the  common  understanding 
of  our  merchants,  amounts  to  information,  that  the  holder  of 
the  note  looks  to  the  indorser  for  satisfaction.  The  cases  cited 
for  the  plaintiff  were,  2  Stra*  1175.  1248.  Ld.  Hay m.  74^. 
1  Ball.  252.  Robertson  v.  Vogle.  Ibid.  Bank  v.  M"- Knight. 

It  was  argued  by  Ingersoll  and  Sergeant^  for  the  defendant, 
that  the  holder  of  a  dishonoured  note,  must  conform  to  the  law 

merchant. 
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merchant,  which  requires  notice  to  be  given  to  tlie  indorser;  as  1793. 
even  the  declaration  shows,  by  the  averment  that  notice  was 
given:  and,  they  contended,  that  the  notice  in  this  case  (if 
given  at  all)  not  being  given  to  the  defendant  on  the  very  next 
day,  after  the  expiration  of  the  days  of  grace;  and  not  being  ac« 
companied  with  an  explicit  demand  for  pa^onent;  w;is  not  a 
sufficient  notice,  according  to  the  law  of  merchants;  which  beings 
in  this  respect,  founded  on  general  principles  of  reason  and 
equity  (to  prevent  the  indorser  from  suffering  by  the  indulgence, 
or  negligence,  of  the  holder)  was  as  applicable  in  Pennsyhariiay 
as  in  any  other  country.  They  cited  1  IFils.  47.  2  BL  Rep.  747* 
Doug.  650.  2  T.  Rep.  1  ' DalU  252.  Bull.  N.  P.  274.  6. 
1  Stra.  508. 

By  the  Cotmr:  The  defence  is  want  of  notice  of  the  protest 
of  the  note  in  question,  within  a  reasonable  time.  The  law  in 
England  is  very  stiict  upon  this  subject.  Before  any  statute  ex- 
isted there,  to  render  piDmissory  notes  negotiable,  such  notes 
were  often  made ;  but  they  were  only  regarded  as  evidence  of  a 
debt,  and  could  not,  as  instruments,  be  declared  upon  in  an  action 
at  law,  till  the  provision  was  made  in  the  statutes  of  W.  3.  and 
Anne.  It  is  not  material,  however,  to  review  the  history  of  this 
paper  medium  either  here,  or  in  England*,  since  it  is  clear,  that 
in  both  countries,  at  this  day,  the  law  requires,  that  notice  must 
be  given  by  the  holder,  to  the  indorser  of  a  promissory  note,  with 
a  demand  of  payment,  in  a  reasonable  ttme^  after  the  note  is  dis- 
honoured by  the  drawer.  What  constitutes  a  reasonable  time, 
was  fgrmerly  c6nsidered,  by  the  English  Courts,  in  most  cases, 
as  a  matter  of  fact,  for  the  decision  of  a  jury:  and  since  it  has 
been  deemed  by  those  Courts,  a  matter  of  law,  they  have  held, 
that  if  the  parties  live  in  the  same  town,  an  allowance  of  even  a 
single  day  to  the  holder  is  quite  sufficient.  But  in  Pennsylvarua 
the  question  of  reasonable  notice  still  remains  a  fact  for  the  jury 
to  determine.  Before  the  institution  of  the  bank  of  North  Ame* 
rkOf  promissory  notes  were  few;  there  was  no  time  fixed  for 
giving  notice ;  and  two,  or  three,  months  have  often  elapsed,  be- 
fore it  was  given.  The  bank  had,  however,  a  right  to  introduce' 
new  rules,  for  transacting  business  with  their  customers;  and 
those  rules  being  understood  and  enforced,  formed  a  law  of  the, 
contract,  binding  on  both  the  parties.  Indeed,  the  punctuality,  and 
other  beneficial  consequences,  flowing  from  those  rules,  s<reih  to 
have  given  them  a  more  general  operation  and  force;  so  as  to 
constitute  a  general  usage,  and  not  merely  a  usage  of  the  bank. 
Bui  notwithstanding  the  necessity  of  giving  notice  exists,  on  ge- 
neral principles,  as  weli  as  upon  the  u^ge,  its  reasonabienes,  we 
repeat,  still  depends  here  upon  the  verdict  of  the  jury.  As  soon 
as  we  can,  consistently  with  the  state  of  the  ccumry,  its  roads, 
and  its  posts,  it  will  be  v/isc  to  adopt  the  English  law  upon  the 

Vol.  IV.  S  subject, 
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1793*    subject,  for  the  sake  of  certainty  and  uniformity,  in  the  admims* 
Vg^yp^i;  tration  of  justice:  and,  perhaps,  (such  is  the  rapid  progress  of 
population  and  public  improvement)  the  Court  may,  in  future^ 
mcline  to  adopt  it. 

Stansbury  versus  Marks. 

CASE.   Plea,  Non  Assumpsit.  The  defendant  offered  to  give 
infaiKy  in  evidence  on  this  plea;  to  which  the  pkdntiff  ob- 
jected.   But 

By  the  Court:  The  evidence  is  clearly  admissible.  Under 
the  general  issue,  however,  the  jury  may  decide,  whether  the 
evidence  is  sufficient  to  discharge  him,  or  not.  The  position  is 
generally  true,  that  an  infant  can  only  bind  himself  for  neces^ 
saries;  yet,  in  the  Court  of  Chancery,  cases  occur,  in  which  a 
payment  would  be  decreed,  contrar)'  to  the  strict  rule  of  the  com* 
mon  law.  In  this  form  of  action,  equity  is  the  principal  con» 
sideration;  and,  from  necessit}',  the  Courts  of  law,  in  Pennsyl* 
vantay  adopt  the  principles  of  the  English  Courts  of  Chancery. 


J.  Conrad  versus  Conrad  et  aL  Administrators  of 
G.  Conrad. 

THIS  was  an  action  on  the  case,  brought  by  James  Conrad^ 
the  natural  son  of  George  Conrad^  against  the  administrators 
of  his  father,  in  which  a  declaration  was  filed,  containing  two 
counts:  1st.  Upon  a  special  agreement,  that  if  the  plaintiff  would 
live  with  the  intestate,  and  work  his  plantation  for  six  years,  the 
intestate  would  give  and  convey  to  him  100  acres  of  the  land. 
2d.  Upon  a  quantum  meruit^  for  work  and  sen'ice.  Pleas,  Non' 
assumpsit^  and  the  statute  of  limitations. . 

Upon  the  trial  of  the  cause,  it  was  proved,  that  Jacob  Conrad 
having  expresafed  an  intention  to  leave  his  father's  and  learn  a 
trade,  the  father  ssud  to  him,  with  some  solicitude,  ^^  Stay  and 
^^  work  the  plantation  till  you  are  of  age,  and  I  will  give  you  a 
'*  hundred  acres  of  it."  It  also,  appeared,  that  Jacob  did  remain 
with  his  father,  and  worked  the  plantation  ably  and  diligently; 
that  the  father  had  three  -legitimate  children,  two  sons  and*  a 
daughter,  and  three  illegitimate  children,  Jacobs  and  two  daugh- 
ters; that  the  two  legitimate  sons  worked  with  Jacob  on  the 
plantation;  that  the  father  once  intimated  an  intention  of  putting 
Jacob  on  footing  with  his  other  children ;  that  the  plantation  con- 
sisted of  about  260  acres,  and  was  appraised  at  7$0L;  and  that 
J^acob  Conrad  yvRs  well  maintained,  clothed,  andschooied,  while 
^.  remained  with  his  father. 

Fof 
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For  the  defendants^  it  was  urged,  that  the  action  was  a  novel-  1793.  . 
\y;  that,  on  general  principles,  the  service  of  a  minor  child,  u^.y.w**'. 
^whetherlegitimate,  or  not)  was  due  to  the  parent,  in  considera- 
tion of  his  maintenance  and  education ;  and  that  the  supposed 
special  contract  was  imreasonable,  and,  consequently,  void* 
1  Black.  Com.  449.  453.  450.  Teh.  17.  2  Stra.  728.  Doct.  and 
Stud.  211,  212.  If,  therefore,  the  plaintiff  is  entitled  to  recover 
iny  thing,  it  must  be  on  the  count  for  a  quantum  meruit^  wheny 
considering  him  as  a  servant,  the  expense  incurred  for  his. cloth* 
mg  and  education  muf;t  be  set  off  against  a  claim  for  wages. 

For  tne  plaintiffs  it  was  answered,  that  the  contract  was  ex- 
pressly proved,  upon  a  good  and  valuable  consideration,  perform- 
ed by  the  plaintiff;  and  that  considering  the  rights  of  a  bastml 
in  relation  to  the  father's  estate,  to  be  only  such  as  he  could  him- 
self acquire,  the  Court  would  be  anxious  to  support  so  meritori- 
ous a  claim.  1  Black.  Com.  459. 

By  the  Court;  This  is  an  action  to  recover  damages,  for  the 
non-conveyance  of  100  acres  of  land,  agreeably  to  an  express 
promise  of  the  intestate;  with  respect  to  which  the  evidence  cer- 
tainly supports  the  declaration.  Considering,  however,  the  relation 
of  the  parties,  the  other  parental  obligations  of  the  intestate,  and 
the  extent  of  the  property,  it  would  seem  rather  excessive  to  give 
the  full  value  of  the  land  in  damages  for  a  breach  of  the  promise. 
Is  there,  then,  any  thing  in  the  evidence,  that  will  warrant  the 
jury,  in  departing  from  that  strict  standard  of  the  damages?  We 
think  there  is.  The  father's  intimation,  that  he  woidd  place 
Jacob  on  a  footing  with  his  other  children,  may  be  fairly  con- 
strued as  a  promise,  (explanatory  of  what  he  had  before. said) 
that  he  would  give  him  a  child's  share  of  the  estate.  If  the  jury 
adopt  the  construction,  however,  the  other  illegitimate  children 
must  be  put  out  of  the  calculation.  On  this  principle  one  fifth, 
would  entide  him  to  a  verdict  for  150/.  As  to  interest,  it  will 
depend  upon  *the  discretion  of  the  jury:  but  if  the  eldest  son  took 
the  estate,  at  .the  valliation,  he  must  have  paid  interest  to  the 
younger  children;  and,  consequendy,  on  the  ground  of  equality^ 
it  would  be  right  to  allow  it  to  the  plaintiff. 

Verdict  for  the  plaintiff  145/.  damages.  (1) 

C.  Halts  C.  Smiths  and  Hartlys  for  the  plaintiff. 

y.  Smiths  Duncans  and  Tilghmaiis  for  the  defendant. 

(1)  This  cause  was  tlicd  at  Tork  Tq^n^  K.  /*.  bcfopo  Suippen  and  Bn&p- 
^■ORD,  l/H»ucei,  in  Maj  1793. 


132  Cases  Ruled  akd  Adjudged  in  the 

1793. 

^^^  '-'  Edgar*s  Lessee  ^t'r^w^  James  Robinson,  junior,  and^Vu- 

liam  Robinson.' 

T?  JECTMENT,  tried  at  Tork-Torvn,  in  which  defence  was 
P  ^  taken  for  one-third  part  of  the  premises.  The  dtle  of  the 
lessor  of  the  plaintiff  was  deduced  from  a  patent^  dated  the  lOdi 
oi  June  1734,  to  Thomas  Lenton^  who  conveyed,  on  the  8th  of 
January  1741,  to  James  Roxvland^  and  James  Rowland  after- 
wards conveyed  to  Robert  Roxixland^  who  devised  the  premises 
to  his  sons  James^  John^  and  Matthew^  by  a  will  dated  the  9th 
of  January  1779.  A  sheriff's  deed  was  then  read,  dated  the 
29th  oi  April  1785,  which  recited  a  judgment  and  execution,  at 
the  suit  of  Andrexv  Leiper  ag^iinst  Matthexv  Johnston  and  James 
Robinson  for  SO/.;  and  a  sale  of  one-third  part  of  the  land,  as  the 
estate,  of  James  Robins^on^  to  Samuel  Edgar  (the  lessor  of  the 
plaintiff)  for  \OL  And  parol  evidence  was  offered  to  show,  that 
James  Rowland  had  conveyed  one-third  of  the  premises  to  James 
Robinson^  senior,  (uncle  of  the  defendants)  who  was  the  def<?nd-» 
aht  in  a  former  ejectment;  and  who  was  in  possession  of  the 
land  at  the  time  of  tlie  judgment  and  sale.  It  was,  thereupon, 
objected,  that  no  parol  proof  could  be  given  of  a  conveyance  of 
real  estate;  nor,  generally,  of  any  instrument,  without  previous 
notice  to  produce  it.  . 

But,  by  the  Court:  The  present  defendant,  James Robimon^ 
junior,  is  nor  the  party  to  the  alleged  deed;  and,  therefore,  no 
notice  could  be  given  to  him^  within  the  general  rule,  for  the 
production  of  deeds:  nor,  if  he  stands  merely  in  the  character 
of  a  witness  to  the  deed,  is  he  compellable  to  produce  it.  There 
is,  therefore,  no  way  of  getting  at  the  title,  but  the  one  proposed, 
if  the  defendant  in  an  action,  chuses,  under  such  circumstances, 
to  conceal  the  muniments  of  the  estate. 

The  witnesses  were,  accordingly,  examined ;  and  the  plaintiff 
obtained  a  verdict,  conformably  to  the  charge  of  tlie  Court. 


Zantzinger  "oersus  Ketch. 

THIS  was  an  action  of  debt  on  articles. of  agreement  to  pay 
135/.,  in  two  instalments,  for  lands  bought  by  the  defend- 
ant from  the  plaintiff;  and  in  the  articles  it  was  stipulated,  that 
*'  the  deed  of  conveyance  shall  be  made  to  the  said  Michael 
^^  Ketch  at  the  first  payment." 

The  defendant  offered  the  parol  testimony  of  a  witness,  who 
was  present  at  the  execution  of  the  articles,  to  shew  that  by  th^ 
expression,  "  the  deed  of  conveyance,"  the  parties  meant  and 
understood,   "a  deed  conveying  the  land  free  of  all  incum- 

"  beranccs." 
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"  berances.     2  Fez.  299.    Ifurst  v.  Fell,  in  the  Supreme  Court    1793. 
'oi  Pennsyhania.  ^  ^— ^'^■^ 

The  evidence  was  opposed,  as  tending  to  contradict  the  deed, 
whose  expressions  were  clear,  and  did  not  require  explanation. 

The  Court,  however,  upon  the  authority  of  Hurst  v.  Fell  . 
admitted  the  evidence,  though  with  great  reluctance;  and  de- 
claring thac  they  would  reser\'e  the  point.    But  as  the  verdict  was 
for  the  full  amount  of  the  plaintifF^s  demand,  the  question  was 
not  revived,  (l) 

C.  Smithy  for  the  plaintiff. 
Hamilton^  for  the  defendant. 


Eddowes  et  aL  versus  T.  Niell. 

THIS  was  an  action  on  the  case,  for  goods  sold  and  delivered 
to  William  NulU  upon  a  special  assumpsit  by  the  defendant. 
Thomas  Nielly  to  guarantee  the  payment  of  the  price.  Pleas, 
1st.  Non  assumpsit^  on  which  iso'^e  was  joined;  and,  2d.  Xhc 
statute  of  limiiations,  to  which,  resident  beyond  seas,  was 
replied,.  &c. 

The  plaintiffs  were  British  merchants,  from  whom  William 
Niell^  a  trader  in  Baltimore^  was  accustomed  to  import  goods. 
On  the  14th  of  Jamiary  1771,  his  brocher,  the  defendant,  wrote 
a  letter  to  them,  in  which  he  said,  "that  to  strengthen  his  bro- 
"  ther's  credit,  he  would  guarantee  all  his  dealings  with  their 

•  "  house.^'  Several  shipments  of  goods  were  made  both  before, 
and  after,  the  receipt  of  this  letter;  and  William  Niell  continued 
to  make  payments  on  account,  till  the  year  1775,  when  the  rc\'b- 
lutionairy  war  began  its  agitations ;  and  all  commercial  and  ami- 
cable intercourse,  between  Great  Britain  and  the  United  "States^ 
was  suspended  until  the  peace  of  1783.  In  the  year  1784,  the 
plaintifEs  sent  a  power  of  attorney  to  collect  the  debts  due  to 
them  here;  their  agent  applied  to  William  Niell  who  acknow- 
ledged the  justice  of  the  debt;  but  claimed  an  abatement  of 
eight  years  interest,  on  account  of  die  war;  and  a  further  credit 
upon  giving  his  boiid  for  the  amount;  which  the  agent  refused. 
In  1785,  William  Niell  died,  leaving  the  defendant  nU  executor; 
to  whom,  in  thar  character,  the  agent  of  the  plaintiffs  applied  for 
payment;  and  he  answered,  by  admitting  the  claim,  and  recom« 
mending  a  suit  against  the  estate.  No  demand,  however,  was 
made,  on  the  ground  of  the  defendant's  guarantee,  till  about  the 

'  tilBie  of  commencing  the  present  action,  in  January  1790. 

(1)  Thii  eauso  was  tfied  at  Carlisle,  NUi  Pt'tus,  on  the  15tli  of  May  -795, 
before  S^priB^aB4  BiLAPFORp,  ^vfiTfccv. 

On 
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1793*  On  these  general  facts,  the  plaintiffs'  counsel  contended,  1st* 
v«..Y^»^  That  the  demand  was  fair  and  legal,  founded  upon  an  une* 
quivocal  letter  of  credit,  applicable,  in  its  terms  and  meaning,  as 
well  to  shipmentsmade  iDefbre,  as  after,  it  was  received.  2d.  That 
it  was  itot  necessary  to  render  the  letter  binding  on  the  defend- 
ant, that  the  plainriffis* should  answer  it;  nor  that  they  should 
give  notice  to  him  of  a  default,  (as  in  the  case  of  bills  of  ex* 
change)  at  any  period*  of  the  transaction.  3d.  That  therie  was  no 
express  waiver  of  the  guarantee;  and  nothing  can  be  implied^ 
even  in  fr. vour  of  a  surety,  since  no  nevr  security  was  taken;  nor 
any  •  negligence  shown,  in  omitting  to  prosecute  the'  principal, 
upon  th^  demand  of  the  surety. 

For  the  defendant  it  was  urged,  1st.  That  the  demand  was  a 
harsh  and  stiale  one ;  founded  on  a  letter,  which  had  not,  in  fact, 
created  any  additional  confitlence,  or  credit;  the  receipt  of  which 
had  never  been  hcknowledged;  and  the  responsibility  of  which 
had  never  been  suggested,  for  more  th;m  nineteen  years, 
2d.  That  the  guarantee  ought  not  to  receive  an  indefinite  inter- 
pretation; but  to  be  regarded  as  a  credit,  according  to  the  course 
of  the  A?tierica?i  trade,  for  a  year;  and  to  forbear  a  suit  for  so  long 
a  time,  during  the  life,  and  after  the  death  of  tlje  principal,  was, 
in  fact,  giving  a  new  and  independent  credit;  which  is  tanta- 
mount to  a  release  of  the  surety.  3d.  That  although  the  statute 
of  limitations  may  not  apply,  aJs  a  plea  in  bar  (tjie  plaintiff's  re- 
siding abroad)  the  lapse  of  time  furnishes  a  presumption,  that 
the  defendant's  letter  never  was  accepted,  or  relied  upon,  as  a 
guarantee.  4th.  That,  on  the  most  rigid  construction,  the  guaran- 
tee can  only  apply  to  future,  not  to  ]>ast,  transactions.  And  on 
these  points,  respectively,  the  following  books  were  cited:  1  T. 
Hep.  167.  2  Br.  C/i.  579.  2  T.  Rep.  366.  370.*  1  i^oxu.  Cont. 
28r.    Ibid.  8,  9,  10. 

By  the  Court:  Letters  of  credit  are  a  common,  and  useful, 
•  instrument  in  the  coiu-se  of  commerce.  They  are,  however,  of  a. 
very  serious  nature ;  and  the  writer  is  bound  to  comply  widi  the 
contents,  according  tp  their  genuine  and  honest  import.  In  or- 
der to  render  theiii  obligator^'  as  a  contract,  it  is  not  necessary, 
that  they  should  be.  answered,  if  credit  is  given  upon  them.  Like 
the  case  of  transmitting  a  bond  in  a  letter,  acquiescence  and  ac- 
ceptance arc  implied,  in  the  silent  receipt  of  the  instrument. 

It  has  been  urged,  that  the  lapse  of  nineteen  years,  without 
Tiotice  of  a  default  in  payment  by  the  principal,  is  a  virtual  aban- 
donment of  all  lecourse  to  the  surety ;  on  the  principles  applica- 
ble to  bills  of  exclvange,  and-  to  other  negotiable  instruments. 
But  there  is  no  anjijogy  between  the  cases;  for,  the  engagement 
of  the  letter  of  credit  extends,  in  its  ver^'  nature,  to  various  future 
transactionij,  without  reference  to  time,  or  amount.  It  is  true, 
however,  that  the  gross  negligence  of  a  creditor,  even  of  the 

obligee 
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obligee  in  a  bond,  may  operate  to  discharge  a  surety ;  as  where  the  1 793. 
obligee  is  requested  by  the  surety  to  proceed  against  the  principal,  Vi«-v*^ 
in  order  to  save  the  debt;  if  he  neglects  or  refuses  to  do  soothe  sure- 
ty, both  in  law  and  equity,  will  be  exonerated;  and  this  is  the  case 
in  2  Brown^s  Chancery  Reports^  579.  But  docs  the  evidence  in  the 
present  action,  justify  an  adoption  of  the  rulef  From  the  years  1771 
and  1772,  when  the  shipments  were  made,  until  the  year  1775, 
when  payments  were  first  suspended,  there  could  be  no  reason  for 
calling  on  the  defendant*  From  1775,  till  the  peace  of  1783,*  the 
debtor  was  guilty  of  no  default,  which  would  warrsvnt  an  appll* 
cation  to  the  surely;  for,  he  was  prevented,  by  the  war,  from 
corresponding  with  the  creditor,  and  making  any  payment,  or 
remittance,  on  account  of  the  debt.  As  soon  as  the  peace  had 
restored  the  intercourse  between  the  parties,  the  creditor  applied 
for  payment  to  the  debtor,  who  acknowledged  the  debt;  claimed 
an  abatement  of  interest;  and  made  some  overtures  for  a  settle- 
ment; but  died  in  the  next  year,  without  affecting  any  thing  in 
that  respect.  The  agent  of  the  plaintiffs  then  addressed  the  de« 
fendant,  not  as  surety,  but  as  executor,  of  his  brother;  and, 
indeed,  it  does  not  appear,  that  the  agent  knew  of  the  letter  of 
credit,  till  sometime  afterwards. 

On  this  review  of  the  facts,  we  cannot  perceive  any  culpable 
negligence,  on  the  part  of  the  plaintiffs,  in  pursuing  their  origin 
nal  debtor:  nor  is  it  clear,  that  they  had  any  right  to  call  upon 
the  defendant,  as  a  surety,  until  they  had  failed  in  their  endeavours 
to  recover  from  the  principal;  or  the  principal  had  become  no- 
toriously insolvent.  The  want  of  notice,  therefore,  in  such  a 
case,  and  under  such  circumstances,  does  not,  in  itself,  furnish  a 
bar  to  the  demand;  and  although,  in  some  instances  of  debts,  a 
lapse  of  time  will  warrant  a  presumption  of  payment;  yet,  from 
the  nature  of  this  contract,  no  such  presumption  can  arise  here. 

Verdict  for  die  plaintiffs.  (1) 

Tilghvian^  and  Bowie^  for  the  plaintiffs. 
Ingcrsoll^  Smithy  and  Duncan^  for  the  defendant. 

(1)  This  cause  ^  as  tried  at  Tort-TcfVi7i,  Nisi  Priuty  on  the  22d  of  i^frty  179»'?< 
f»elorc  S II 1  r  p  j5 :«  and  Bradford,  yutticf^. 
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Schenkhouse  versus  Gibbs  et  ai.  {I) 

CASE*  The  facts,  on  which  the  present  cause  depended* 
will  be  found  in  the  report  of  Ingrahanij  indorsee,  v.  Gibbx 
et  aL  2  DalL  Rep.  134.;  and  the  note  annexed  to  it.  Ibid.  136. 
The  following  charge  was  delivered  to,  th^  jury. 

By  the  Court  :  We  are  of  opinion,  that  the  mode  of  remit- 
ting by  a  general  bill,  payable  to  one  merchant,'  with  separate 
drafts  infavour  of  each  of  the  other  merchants,  who  are  interest- 
ed in  the  amount  of  the  bill,  is  a  good  and  lawful  execution  of 
the  trust  and  authority  of  a  factor,  employed  by  several  distinct 
and  unconnected  merchants,  resident  al^road.  No  inconvenience 
can  arise  from  the  transaction,  if  all  the  parties  are  apprised  of 
the  distributive  appropriation.  It  is  essential,  however,  to  such  a 
remittance,  that  notice  should  be  given  to  the  paities.  In  the 
present  case,  there  is  no  proof  of  express  notice  to  the  plaintiff;- 
but  this  may  be  supplied  by  facts,  which  raise  a  fair  presumption 
of  the  plaintiff's  knowledge  on  the  subject:  and  his  delay  in  pro- 
testing and  returning  the  bill,  together  with  the  draft  on  Portt' 
nevy  sent  directly  by  the  defend^mts  to  him,  are  facts  of  that  de- 
scription. 

It  only  remains  to  obsei-ve,  that  Portenci\  tlie  general  trustee, 
could  give  no  preference  to  any  claimant  on  the  fund;  and  that 
in  case  of  a  partial  loss,  it  must  have  been  borne,  as  a  general 
average,^by  all  the  concerned* 

Verdict  for  the  defendants. 

(1)  An  outline  of  this  case  was  annexed  in  a  note  to  the  rase  of  Inj^raham 
V.  Gibif*  et  al  2  DalL  Rep.  134.;  but  it  was  thought  of  some  importance  to  add 
the  opinion  expressed  by  the  Court  on  the  trial. 


Cases  Ritled  akd  Adjudged,  See. 

M*Ewen  versus  Gibbs  et  aL 

CASE,  on  a  parol  acceptance  of  a  bill  of  exchange.  The 
plaintiiF,  having  become  a  certificated  bankrupt,  was  called 
as  a  witness  to  prove  the  acceptance.  Dallas  objected  to  his 
competency,  on  the  ground  of  the  witness's  liability  for  costs; 
and  hi^  interest  in  augmenting  the  estate  surrendered  under  his 
commission- 
But  it  appearing,  that  the  assignees  carried  on  the  suit,  and 
had  entered  into  security  for  costs,  the  Court  (after  the  plaiinifF 
had  ]!-cleased  his  interest  at  the  bar)  directed  him  to  be  swora, 
upoii  the  authority  of  Scott  v.  M^Cletiachan* 


Vol.  IV. 
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April  Term  1794. 


Bdvd's  Lessee  versus  Cowan. 

EJKCTMENT,  tried  at  West-Chester^  in  Chester  county,  on 
the  22(1  of  October  1 793.  The  jury  gave  a  verdict,  in  favour 
of  the  phiintifF,  for  the  premises  mentioned  in  the  declaration; 
and,  also,  for  41/.  \is*M.  damages,  being  the  value  of  the  mesne 
profits;  subject  to  the  opinion  of  the  Court  on  a  point  reserved; 
to  wit:  Whether  the  mesne  profits  can  be  recovered  in  an  eject- 
ment, by  way  of  damages?  After  arginncnt,  when  the  Judges 
were  about  to  deliver  their  opinions,  the  parties  made  an  amica- 
ble settlement  of  their  dispute;  but  the  general  question  being 
of  importance,  no  excuse  will  be  offered,  for  inserting  here,  the 
opinion  prepared  by  the  Chief  Justice, 

M^Kkan,  Chief  Justice.  In  delivering  my  sentiments  upon  the 
point  reserved  in  this  cause,  I  shall  first  consider  the  objectionfi 
made  to  the  r^coverj-  ojF  the  mesne  profits,  in  the  action  of  eject- 
ment ;  and  then,  the  reasons  in  favour  of  such  a  recoveiy. 

1st.  The  leading  objection  (and  which  at  first  sight  appears  the 
strongest)  is,  that  the  action  of  trespass  for  the  mesne  profits,  is 
always  laid  with  a  continuando;  thus  differing  from  the  fonn  oi' 
ihc  action  of  ejectment,  which  alleges  only  a  single  act  of  entry 
and  ouster.  For  which  3  Blackst.  205.  s'lViis.  118.  2  Bac.  Abr. 
181.  and  Runnington^  4,  5.  4-i.  and  164.  |javc  been  cited. 

2d.  Special  bail  can  be  required  in  the  action  of  trespass  for 
the  mesne  profits,  but  not  in  the  ejectment.  2  Barns^  59. 

3d.  If  damages  are  given  for  the  mesne  profits  in  the  eject- 
ment, and  an  action  of  trespass  shall  afterwardls  be  brought  for 
the  same  cause,  the  former  cannot  l>e  pleaded  in  bar. 

4th.  Tlie  law  has  been  agamst  this  practice,  and  cannot  no\\ 
be  altered  except  bv  the  legislature. 

5th.  It 
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^  5ih.'It  would  be  inconvenient  to  allow  the  practice.;  because    1794. 
titles  are  frequently  so  compUcate^l  and  difficult,  as  sufficiently  to  U-v-'-^' 
command  the  whole  attention  of  the  jury;  and  it  would  be  too 
burthensomc  to  impose  upon  them,  also,  the  ascertaining  the 
value  of  the  mesne  profits  by  one  verdict. 

This  is  the  amount  of  all  that  has  been,  or,  I  believe,  that  can 
be  urged  against  tlie  measure.  My  answer  to  the  first  objection  is, 
tliat  I  agree  that  die  form  of  the  writ  and  declaration  in  an  action 
of  trespass  for  the  mesne  profits  contains  a  conttnuando  of  the  ties- 
pass,  and  that  it  cannot  be  changed  but  by  positive  law.  This  pre- 
vents the  necessity  of  several  actions  of  trespass,  for  eveiy  seve- 
ral  trespass;  and  unless  it  is  so  laid,  it  no  where  appearing  on 
die  record  that  the  trespass  was  continued  for  a  certain  time,  it 
must  be  taken  by  the  Court  and  jury  to  be  for  a  single  act,  and 
damages  can  be  given  for  nothing  more.  But  in  an  ejectment  there 
is  no  arrest,  no  writ,  and  the  form  of  the  charge  in  the  declara- 
tion in  the  King's  Bench  in  England  is,  **  that  the  defendant  en- 
"  tered  into  the  tenements,  &c.  of  the  plaintiff  with  force  and 
"  anns,  &c.  and  (?jected,  expelled,  and  removed  himj  and  him 
*^  being  so  ejected,  exi>elled  and  removed,  the  defendant  hath 
"  hitherto  withheld  from  him,  and  still  doth  withhold,  the  po*- 
"  session,  &c."  jfacob^s  Lcnv  Dictionary^  title  Ejectment,  1  vcL 
Attonicifs  Practice  in  K.  B.  page  424.  440.  LilL  Ent.  192*  20J. 
Besides,  it  sufficieotly  appeal's  on  the  whole  record  in  the  eject-  . 
ment,  that  the  plaintiff  wasi  in  possession,  that  the  defendant  oust- 
ed him  on  a  certain  day,  and  detained  the  possession  until  the 
trial;  so  that  the  action  is  not  for  a  single  act  of  trespu^s;  and, 
therefore,  the  jury  may  well  give  damages  for  the  whole  time 
the  wrong  continued.  At  all  events,  the  precedent  may  be  so 
made,  in  the  Common  Pleas,  as  well  as  in  the  Supreme  Court. 

With  respect  to  the  second  objection,  that  special  bail  can  be 
required  in  the  action  of  trespass  for  the  mesne  profits,  but  not 
in  the  ejectment:  it  is  true,  diat,  upon. affidavit,  the  Court  of 
Common  Pleas  in  England  has  ridcd  special  bail  in  the  action  of 
trespass  for  mesne  profits,  though  it  has  been  held  otherwise  in 
the  King's  Bench.  J^rgister  o/'  Common  Pleas^  62.  However, 
there  appears  to  be  no  weight  in  this,  when  it  is  considered,  that 
this  action  is  bix>ught  after  the  ejectment  is  determined,  so  that  the 
plaintiff  is  in  no  worse  condition  (although  he  has  no  special  bail 
in  the  ejectment)  on  that  account,  but  nither  a  better;  for,  if  the 
value  of  the  mesne  profits  is  recovered  in  the  ejectm/^nt,  he  may 
liave  Vifcri  facias  for  them  immediately.  If,  too,  the  defendant 
should,  before  execution  executed,  withdraw  his  person  and  ef- 
fects from  the  jurisdiction  of  the  Coi;rt,  the  plaintiff  would  still 
be  left  in  a  better  situation;  for,  if  he  pui-sues  the  defendant,  he 
may  aiTest  him  in  an  action  of  debt  on  the  judgment  in  any  ol 
the  United  States;  whereas,  in  such  a  case,  no  action  of  trespass 
for  the  mesne  profits  coidd  be  broyght  (it  being  a  local  action) 
in  a  foreign  countn*,  and  bail  demanded. 

In 
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1794.        In  answer  to  the  third,  I  will  only  mention,  that  nothing  ap« 

u-v^^  p«ars  plainer,  than  that  the  defendant  may  plead  the  recovery  of 

the  damagts  in  the  ejectment;  with  an' averment  that  they  were 

given  for  the  mesne  profits,  in  bar  of  the  action  of  trespass.^ 

1  Leon.  313.  Ca.  437.  3  Leon.  194.  Ca.  242. 

The  fourth  6bjectioh,  that  this  Court  cannot  alter  the  law^  is 
correct  beyond  controversy ;  but  there  is  no  positive  law  respect- 
ing this  action,  or  directing  that  the  mesne  profits  shall  not  be 
recovered  in  it,  as  well  as  possession;  and  the  Court  can  alter 
the  practice^  and  institute  any  rules  in  an  action  of  ejectment, 
which  they  may  deem  beneficial,  or  for  the  furtherance  of  justice, 
without  legislative  aid. 

An  ejectment  is  the  creature  of  Westminster  Hall^  and  has  been 
gradually  moulded  into  a  course  of  practice  by  the  rules  of  the 
Courts.  It  is  in  form  a  fiction ;  in  substance,  an  action  invented 
for  the  speedy  trial  of  titles  to  the  possession  of  lands.  For  a 
long  time,  damages  only  could  be  recovered  in  this  action,  the 
measure  of  which  was  always  the  mesne  profits.  3  Wils.  118. 
120.  In  the  14  H.  7.,  and  not  before,  the  term  or  thing  as  well 
as  damages  were  allowed  to  be  recovered.  At  first  there  was  a 
iea^e  really,  sealed  on  the  land,  and  the  action  was  against  the 
real  tenant  in  possession.  It  came  in  place  of  the  assize,  in  which 
action  the  possession,  as  well  as  the  mesne  profits,  was  recover- 
able. Afterwards,  casual  ejectors  were  set  up;  and  notice  order- 
ed to  be  given'  to  the  tenant  in  possession.  Then  the  new  prac- 
tice w^as  invented  by  Chief  Justice  Rolles.  Not  very  long  agp' 
(in  1751)  it  was  ruled  in  the  Common  Pleas,  that  if  after  a  re- 
covery in  ejectment  against  the  defendant,  he  should  bring  a  writ 
of  error,  he  should  give  bail  to  the  plaintiff  in  a  sum  equal  to 
the  value  of  at  least  two  years  mesne  prbfits.  2  Barnes  Notes^  86. 
Many  other  alterations  have  taken  place;  zrAxh^ same atithority 
which  brought  it  thus  far ^  may  certainly  carry  it  to  a  higher  de- 
gree of  perfection,  as  experience  happens  to  show  inconveniences, 
or  defects.  Being  under  the  controul  of  the  Court,  it  may  be 
modelled  so  as  to  answer,  in  the  best  manner,  ever}'  end  of  jus- 
tice and  convenience.  3  Burr.  1292.  1295.  3  Black.st,  Com.  205. 
2  Burr.  660.  Besides,  by  the  6th  section  of  the  act  of  assembly, 
intided,  "  An  act  for  the  more  speedy  and  effectual  administra- 
*'  tion  of  justice,"  it  is  declared  znd  enacted,  that  "the  justices 
*'  of  the  Supreme  Court  have  full  power  and  authoritj'  to  make 
**  such  rules  for  the  regulating  the  practice  of  the  said  Courts 
*'  and  expediting  the  determination  of  suits,  as  they  in  their  dis- 
**  cretion  shall  judge  necessary."  Of  the  power  of  the  Court, 
therefore,  in  this  particular,  I  entertain  no  doubt. 

I  shall  now,  briefly,  consider  the  argumentiim  ab  ineonven^ 
tenti;  which  refers  but  to  a  single  instance ;  to  wit,  the  difficulty 
the  jury  may  labour  imder,  in  deciding  on  the  titles  of  the  par- 
ties to  the  possession,  and,  at  the  same  tinre,  in  fixing  the  value 

of 
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of  the  mesne  profits,  if  the  verdict  shall  be  tor  the  ^ntiff*  1794. 
There  can  be  no  grtfat  hardship  in  this.  In  actions  ox  ^waste,  ^^y^> 
dowry,  assize,  and  all  others,  where  the  thing  itself,  as  well  as 
the  damages,  is  recovered,  the  jury  are  liable  to  the  same  incon- 
venience: nor  can  I  perceive  any  great  perplexity,  that  can  arise 
in  determining  the  rent,  or  annual  value,  or  a  house,  or  parcel  of 
land,  when  complete  evidence  is  given  of  it. 

It  appears  to  me,  that  the  inconvenience,  or  hardship,  is  the 
other  way.  After  a  person  has  been  unlawfully  kept  out  of  his 
house,  or  land,  for  a  series  of  years,  and  undergone  great  trouble 
and  expense,  in  recovering  a  judgment  for  them;  to  give  him 
the  possession  merely^  without  any  satisfaction  for  the  use  and 
occupation  pending  the  action,  does  not  seem  to  be  complete 
justice.  To  tell  him,  "  You  must  sue  for  the  mesne  profits  in  a 
**  new  action,  fee  counsel,  attend  the  Courts,  produce  witnesses, 
**  and  have  a  new  trial  for  the  ^ole  purpose  of  fixing  their  value,'' 
is  certainly  imposing  an  improper  burthen  upon  Am,  if  justice 
can  be  had  in  a  more  speedy,  cheap,  alhd  easy  way.  Taking  a 
verdict  for  the  amount  of  the  mesne  profits,  as  well  as  on  the 
tide  in  the  ejectment,  will  prevent  this  circuity,  delay,  and  ex- 
pense; and  I  believe  it  to  be  equally  beneficial  for  tlie  defend- 
ant: for,  if  on  the  trial  he  shows  a  reasonable  groutid  for  con- 
troverting the  plaintiff's  claim,  or  a  specious  title  in  himself,  a 
jury  would  be  mplined  to  give  but  ver}'  moderate  damages  against 
hini  (of  which  the  jury  in  the  action  for  the  mesne  profits  Can 
have  no  consideration,  as  the  title  cannot  in  that  action  be  ag^in 
gone  into)  and  he  would  certainly  be  saved  the  costs  and  ex- 
penses of  the  second  suit. 

It  is  in  argument,  in  law,  and  in  logic,  as  it  is  in  nature  (destruc* 
tio  unius^  est  generatio  alierms)  that  the  destruction  of  an  objec- 
tion, begets  a  proofs  I  shall,,  however,  proceed  to  consider  the 
arguments  and  proofs  on  the  other  side  of  the  question.  This 
improvement  of  the  action  of  ejectment  has  been  suggested  by 
the  Court  in  the  case  of  Treherner  v.  Gressingham.  2  BarnU' 
Notes^59.  1  UILP.R.  680.  JVhite^eid's  case,  BuTier's  Nisi  Prius^ 
88.  There  has  been  no  judicial  opinion  given  on  this  subject,  in 
the  Supreme  Court  of  Pennsyhania^  prior. to  the  revolution,  that 
I  have  heard  of,  unless  it  was  in  the  case  of  the  Lessee  of  James 
Dixon  V.  Thomas  Hoaack  tried  on  the  15th  of  April  1775,  when 
41/.  were  awarded  for  the  plaintiff:  but  such  an  opinion  has  been 
given  in  Delaware  above  thirty  years  ago ;  and  the  general  prac- 
tice in  that  state,  I%as  been  ever  since,  to  take  a  verdict  for,  the 
mesne  profits,  in  the  action  of  ejectment.  Nay,  my  memory  does 
not  serve  me  in  recollecting  a  single  instance,  where  an  action  of 
trespass,  for  the  mesne  profits,  has  been  brought  in  Delaware^ 
from  the  time  mentioned;  though,  without  doubt,  it  might  have 
been  done.  There  has  been  no  similar  precedent  in  Penrw/hania 
since  the  revolution;  but,  on  the  other  hand,  it  has  been  recom- 
mended 
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1794.  mended  more  than  once  in  the  Supreme  Court  of  this  state,  tp 
y^i^y^mJ  take  a  verdict  for  the  mesne  profits  in  the  ejectment :  and  the 
point  now  before  the  Court  was  argued,  and  the  same  case  cited, 
by  Messieurs  Tilghman  and  Sergeatitj  in  the  case  of  William 
Tharpe  v.  ^fohnSell^  of  September  term  1787,  when  judgment 
was  given  m  fa\X)ur  of  the  measure.  So,  in  an  ejectment,  on  the 
demise  of  Jasper  Teates,  Esq.  and  others  v.  Charles  Stewart^ 
which  was  tried  at  A^isi  Frius  at  Chambersburgh^  for  the  county 
of  Frankrniy  in  Jwie  1789,  a  verdict  was  taken  for  130/.  damages 
for  the  mesne  profits;  and  a  judgment  rendered  upon  itj  for  Ae 
plaintiff,  in  bank. 

Upon  the  whole,  as  it  appears,  that  this  Court  has  the  power 
of  allowing  a  verdict  to  be  given  for  the  mesne  profits,  as  damages 
in  the  ejectment;  as  the  judges  in  England^  so  late  as  the  year 
1742,  could  see  no  reason  why  it 'should  not  be  done;  as  it  has 
been  in  use  for  many  years  in  the  state  of  Delaware^  under  simi- 
lar authority^  and  no  inconvenience  from  the  practice  has  hitherto 
been  there  discovered;  as  it  has  been  in  precedent  in  this  Court 
by  judicial  decisions;  and  as  it  is  calculated,  in  my  judgment, 
for  the  reasons  assigned,  to  answer  more  fully  the  ends  of  justice 
and  convenience,  by  avoiding  unnecessary  delay,  a  circuity  of 
action,  and  a  double  expense  to  suitors;  I  still  must  hold  the 
opinion,  which  my  former  brethren,  as  well  as  myself,  unani- 
mously,  entertained  upon  the  subject.  If  it  shall  be  thought  best 
by  the  Court,  that  plaintiils  m  ejectments  should  in  all  cases  be 
turned  round  to  an  action  of  trespass,  for  recovering  the  mesne 
profits;  yet,  after  what  has  passed,  on  former  occasions,  I  con- 
ceive it  ought  not  to  be  the  rule  in  this  action;  but  should  be  ap- 
plied only  to  future  cases:  because,  at  the  present  moment,  the 
law  in  PennsylvaJiia  is,  that  the  verdict  in  this  action  is  regular, 
and  agreeable  to  the  practice  of  the  Supreme  Court*  Eat  bonijxi^, 
diets  ampliare  justitianu 
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The  Commonwealth  z^ersus  Chambre. 

A  HABEAS  corpus  was  issuied  to  the  jailor  of  Philadelphia^  to 
jlV  bring  before  Judge  Shippen,  the  bodies  of  3Iagdalen  and 
7jare^  two  negro  women,  committed  as  the  absconding  slaves  of 
Mrs.  Chambre.  The  Judge,  after  hearing  the  case  opened,  ad- 
joumed  it,  for  argument  and  decision,  to  the  Supreme  Court,  on 
the  13th  of  September  1794,  when  the  following  facts  appeared: 

Mrs.  Chambrt  was  a  widow  lady,  in  the  island  of  Su  Domingo^ 
and  owned  the  negroes  in  question  as  slaves;  but  on  the  confl;i> 
CTation  at  Cape  Francois^  she  fled,  bringing  them  with  her,  taPhi^^ 
Tadelphia;  where  she  resided  five  calendar  months  and  three  weeks; 
a  period  that  exceeds  six  lunar  months,  in  computation  of  time. 
She  then  removed  with  the  negroes  to  Burlington,  in- the  state  of 
Nerv-ycrsey^  designing,  as  it  was  suggested,  to  avoid  the  ope- 
ration of  the  act,  for  the  gradual  a!x)lition  of  slaverj* ;  but  no 
proof  was  offered,  that  she  had  ever  intended  to  fsettlc  m  Pcnn- 
sijhania.  The  negroes  absconding  from  Mrs.  Chambri*^  came  to 
Philadelphia;  and  now  they  asserted  their  freedom,  under  the 
10th  section  of  the  act,  which  declares  all  unregistered  negroes 
and  mulattocs  to  be  free,  "'except  (JnUT  alia)  the '  domestic 
"  slaves  attending  upoix  persons  passing  through ;  or  sojouminj; 
*'  in  this  state,  and  not  becoming  resident  therein:  provided  such 
"  domestic  slaves  be  not  aliened,  or  sold  to  any  inhubitant,  nor 
•'retained  in  this  state  longer  than  six  months.^'  1  vol.  Staff 
hnvs^  841.  Ball.  edit. 

For  the  negroes,  it  was  contended,  that,  upon  authority,  the 
general  legislative  expression,  must  be  construed  to  mean  lunar. 
and  not  calendar^  months:  for  which  were  cited,  5  Co,  2.  Cr^. 
V.  167.  1  Stra.  446.  e  I^I.C^n:,  141.  n  Bvrr.  1155.  7^^//^/-. 446. 

462 
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1794.    463.  And  that,  even  if  the  computation  by  calendar  months  were 

v-^Y-*-^  more  usual  at  common  law,  a  different  construction  would  be 

adopted  in  favour  of  liberty,  and  to  prevent  an  evasion  of  the 

most  honourable  statute  in  the  Pennsylvania  code,    Harg.  Cop 

LitU  145.  b.  (2) 

But  the  Court  (stopping  the  counsel  for  Mrs.  Chambre)  said, 
that  they  were,  unanimously,  of  opinion,  that  the  legislature  in- 
tended calendar  months ;  that  the  same  expression,  in  other  acts 
of  the  general  assembly,  has  uniformly  received  the  same  con- 
struction; Brudenell  et  al.  v*  Vaux  et  ai.  (1)  that  there  was  no- 
thing illegal,  or  improper,  in  the  conduct  of  Mnu  Chambre^  on 
the  occasion;  and  diat,  therefore,  the  negroes  must  be  remanded 
into  her  service. 

Lexvisy  IngersoUy  and  Franklin^  for  the  negroes. 
M*  Levyj  for  Mrs.  Chambri. 

(1)  This  oftse  has  been, reported  in  2  Da//.  Rep,  306. 
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September  Term  1795. 


Respublica  versus  Mulatto  Bob. 

INDICTMENT  for  murder  of  the  first  degree.    The  charge 
of  the  Court  was  delivered  by  the  Chief  yvsticcy  who  stated 
the  facts  and  the  law  to  tlie  following  effect:  (1) 

M*Kean^  Chief  Justice.  The  evidence  in  this  case  maybe 
compnsed  in  a  few  words.  It  appears,  that  a  wedding  being 
fixed  for  Easter  Monday^  a  considerable  number  of  negroes  as- 
sembled; and^  about  10  o'clock  at  night,  a  quarrel  arose  between 
mulatto  Bob^  the  prisoner  at  the  bar,  and  negro  David^  the  de- 
ceased.  For  awhile,  the  parties  fought  with  fists;  and  the  priso- 
ner was  heard  to  exclaim  "Enough!"  The  aSray,  however; 
became  general,  and  continued  so  for  some  time.  When  it  was 
over,  the  prisoner  went  to  a  neighbouring  pile  of  wood,  and 
furnished  himself  with  a  club.  He  was  advised  not  to  use  it,  but 
he  declared  that  he  would,  and  entered  the  crowd  widi  it  in 
lus  hand.  After  remaining  there  about  ten  minutes,  he  left  the 
crowd,  without  his  club;  and,  again  repairing  to  the  wood-pile, 
took  up  an  axe.  Being,  likewise,  cUssuaded  from  returning  to 
the  crowd  with  the  axe,  he  said  "  he  would  .do  it;  and  striking 
the  instrument,  with  great  passion,  into  the  ground,  "  swore, 
"  that  he  woiM  split  down  any  felkrws  that  were  saucy .^  Ac- 
cordingly, he  mixed  once  more  among  the  people;  a  struggle 

(1)  Dunng  the  trial  the  counsel  ibr  the  prisoner  ofTercd  a  neg^  slave  as  a 
witness  in  his  favour;  but,  the  attomejr-ffeneral  objecting  to  his  competency* 
he  was  rejected,  witiiout  ar^ment:  and  it  was  said  by  M*Kean,  C/uefytw 
tice.  That  it  was  a  settled  ]^int  at  common  law,  that  a  slave  could  not  oe  a 
Witness,  because  of  the  unbounded  influence  of  his  master  over  him;  which 
was,  at  least,  equal  to  duress:  that  the  act  of  assembly  was  in  aid  of  the  com- 
mon, law,  not  to  change  its  principles:  and  that  it  would  be  difficult  to  admi- 
nister an  oath  to  a  slave,  for  want  vf  knowing  any  relinon  he  professed. 

Vol.  IV.  U     -  was 
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1795<  was  Ainmediately  heard  about  the  axe;  the  prisoner  then  struck 
v«^Y-i^  the  deceased  with  it  on  the  head;  die  deceased  fell;  and  as  he 
was  attempting  to  rise,  the  prisoner  gave  him  a  second  blow  on 
the  head  with  the  sharp  edge,  which  penetrated  to  the  brain. 
After  languishing  three  days,  death  was  the  consequence  of  this 
wound.       •  . 

From  these  facts,  we  are  to  inquire,  what  crime  the  prisoner 
has  committed?  Murder,  in  the  first  degree,  is  the  xvilful^  deiibc' 
ratej  and  premeditated  killing  of  another.*  There  are  various 
inferior  kmrls  of  homicide ;  but,  on  the  present  indictment,  our 
attention  is  confined  to  a  consideration  of  the  highest,  and  most 
aggravated,  description  of  the  crime.  Then,  let  us  ask,  did  the 
prisoner  wilfully  kill  the  deceased?  It  is  not  pretended,  that  there 
was  any  accident  in  the  case ;  and,  therefore,  the  act  must  have 
been  wilfuf.  Was  the  killing  deliberate  and  premeditated?  or 
was  it  the  effect  of  sudden  passion,  produced  by.  a  reasonable 
provocation?  There  had  been  a  combat  with  fists;  but  this  was 
oyer,  when  the  prisoner,  without  any*  new  provocation,  first  pro- 
cured a  club,  and,  losing  that  weapon,  afterwards  armed  himself 
with  an  axe.  It  cannot  surely  be  thought,  that  the  original  com- 
bat, was  a  sufficient  provocation  for  the  prisoner's  taking  the  life 
of  his  antagonist.  An  assault  and  battery  may,  indeed,  be  re- 
sisted and  repelled,  by  a  battery  more  violent ;  but  the  life  of  a 
fellow  creature  must  not  be  taken^' unless  in  self-defence. 

It  has  been  objected,  however,  that  the  amendment  of  our  pe- 
nal code,  renders  premeditation  an  -indispensable  ingredient,  to 
constitute  murder  of  the  first  degree.  But  still,  it  must  be  al- 
lowed, that  the  intention  remains,  as  much  as  ever,  the  true 
criterion  of  crimes,  in  law,  as  well  as  in  ethics;  and  the  inccntion 
of  the  party  can  only  be  collected  from  his  woi*ds  and  actions* 
In  the  present  case,  the  prisoner  declared,  that  he  would  split 
the  skull  of  any  fellows  who  should  be  saucy;  and  he  actually 
killed  the  deceased  in  the  way  which  he  had  menaced.  But,  let 
it  be  supposed,  that  a  man,  without  uttering  a  word,  should 
strike  another  on  the  head  with  an  axe,  it  must,  on  every  prin- 
ciple by  which  we  can  judge  of  human  actions,  be  deemed  a 
pi*emed'ltated  violence.   . 

The  construction  which  is  now  given  to  the  act  of  assembly  on 
this  point,  must  decide^  whether  me  law  shall  have  a  beneficial^ 
or  a  pernicious,  operation.  Before  the  act  was  passed,  the  pri- 
soner 9  offence  would  clearly  have  amounted  to  murder;  all  the 
circumstances,  implying  that  malice,  which  is  the  gist  of  the  de- 
finition of  the  crime  at  commohlawt  and  if  he  escapes  with  im- 
punity, under  an  interpretation  of  the  act,  different  from  the  one 
which  we  have  deliveiied,  a  case  can  hardly  occur  to  warrant  a 
conviction  for  murder  in  die  first  degree. 

•  Sec  Penn.  Lavtt,  3  voi  599,  600.  *.  2  Bali  edit.         .  . 

Tenderness 
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Tenderness  and  mercy  are  amiable  qualities  of  the  mind;  but  1795. 
if  they  are  exercised  and  indulged  beyond  the  controul  of  reason,  V'-v*-^ 
and  the  limits  of  justice,  for  the  sake  of  individuals,  the  peace, 
order,  and  happinesis  of  society,  will  inevitably  be  impaired  and 
endangered*  As  far  as  respects  the  prisoner,  I  lament  the. ten- 
dency of  these  observations ;  but  as  far  as  respects  the  public,  I 
have  felt  it  a  sacred  duty  to  submit  them  to  your  consideiration. 

Verdict,  ^ui|ty  (1). 


Holloback  verms  Van  Buskink,    surviving  Administra 

tor,  &c. 

Racroth  et  Ux.  versus  The  Same. 

THESE  were  actions  on  the  case,  in  which  the  plaintiiFs  de- 
clared on  a  general  indebitatus  assumpsit^  for  money  had 
and  received  by  the  defendant  (who  was  the  surviving  adminis- 
trator, cum  testamento  annexo^  of  Catharine  Holloback)  to  their 
use^  respectively.  They  claimed  distributive  shares  in  the  rw- 
dmim  of  the  estate  of  Catharine  Holloback^  under  her  will:  but 
it  was  questioned,  whether  such  actions  would  lie,  without  prov- 
ing an  assumption,  on  the  part  of  the  defe*ndant  i 

The  Court,  however,  declared  their  opinion,  that  the  actions 
might  be  nuuntained,  without  proof  of  an  express  assumpsit; 
and  verdicts  were,  accordingly,  given  for  the  plaintifT^^  with 
leave  to  move  for  new  trials.* 


Anonymous. 

THIS  was.  an  action  on  tht  case  for  obstructmg  a  water 
course,  by  which  the  plaintiff's  meadow  was  watered.  On 
the  trial,  it  appeared^  that  the  defendant  had  purchased  a  mill, 
with  notice  that  the  vendor  had  before  sold  the  meadow*  in 
question  to  the  pluntiff,  covenanting  that  the  plaintiff  might  use 
the  water,  over  and  above  what  was  necessary  for  the  mill.  The 
defendant  obstructed  the  water  course;  and  it  seemed  to  have 
Jbeen  his  object,  by  so  doing,'to  compel  the  plaintiff  to  sell  the 
meadow  to  him. 

On  these  facts,  the  Court  recommended  Twith  the  concur- 
rence of  the  coimsel  on  both  sides)  tl\^t  the  defendant,  should  do 

(1)  This  indietment  was  tried  at  £a9ton,  on  the  2l8t  of  yune  179$,  before 
•  M'Kean,  Chief  Jiutictf  ai^d  SMXTHy^iMfice. 

*  Decided  before  Ybates  and  Smztu^  yusticest  at  Nortlumiptony  NUi 
Priuit  in  Octpher  1795. 

an 
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1/95.  an  act  of  justice^  in  securing  to  the  plaintiiF,  by  deed,  the  enjoy- 
Impv-**/  ment  of  the  water  course;  hut  he  obstinately  rejected  the  pro- 
position*  The  plaintiff's  counsel,  thereupon,  executed  and  filed 
a  writing,  by  which  tliey  bound  their  client  to  release  any  dama- 
ges that  the  jury  might  give,  in  case  the  defendant  should 
execute  such  a  deed  as.  the  court  had  proposed:  and  the  Court 
advised  the  jury,  on  this  condition,  to  find  the  full  value  of  the 
meadow  in  damages;  which  was,  accordingly,  done. 

Sitgr eaves  and  TAoTnof,  forthe  plaintiff.  Jng'ersoll  znd  Clymer^ 
for  the  defendant.* 

♦  "Decided  before  Yeates  and  Smith,  yiutice*^  at  Northampton^  NUi 
PritUy  in  October  1795  In  delivering  the  chai'ge  to  the  jur}%  Mr.  ytutice 
Yeates  referred  to  a  similar  case,  before  the  Chirfyugtice  and  himself,  in 
'Which  the  Court  had  given,  and  the  jury  had  adopted,  the  same  advice. 


SUPREME  COURT 

or 

PENNSYLVANIA- 


December  Term  1796. 


Graham  'oersiis  Bickham. 

THIS  was  an  actiou  on  the  case  for  damages,  which  were 
laid  at  ICHOOOA  in  the  declaration,  founded  upon  the  fol- 
lowing agreement,  signed  By  the  defendant: 

"  I  do  certify,  that  I  have  bought  of  William  Graham 
«  17',34f4^  dollars,  six  per  cents  of  the  United  States^  to  be 
"  delivered  to  me  on  the  1st  of  July  next,  on  my  paying  to 
^  him,  on  or  before  transferring  the  same,  the  sum  of  22,318^*^ 
^^  dollars  in  specie.  And  for  the  faithful  performance  of  the 
"  above  agreement,  I  bind  myself,  my  heirs^  and  executors,  in 
"  the  sum  of  1000/.  Inwful  money  of  Pennsylvania y  to  be  paid  to 
^^  said  Graham^  or  his  order,  in  case  the  same  is  not  fully  com- 
"  plied  with  by  me.  Philadelphia,  irth  January  1792.'' 

On  the  trial  of  the  cause,  a  verdict  was  given,  in  favour  of 
the  plaintiff,  for  1798/.  17.y.  7^.,  subject  to  the  opinion  of  the 
Court,  on  the  question,  whether  the  plaintiff  could  recover  more 
than  1000/*  iu-an  action  upon  this  agreement? 

The  case  was  argued  by  £•  Tilghman  and  Ingersoll,  for  the 
plaintiff,  on  the  position,  that  unless  a  certain  sum  is  agreed 
by  the  parties  to  be  paid  and  received,  at  all  events,  as  the  mea* 
sure  of  damages,  the  plaintiff  may  waive  the  penalty  of  the 
agreement,  and  proceed  for  damages  according  to  the  dctual  in- 
jury. 4  Burr.  2228.  2  Atk.  371.  1  H.  Blach  232.  1  Bl.  Rep. 
395.  373.  2  Atk.  190. 

Levns  and  Rowley  for  the  defendant,  insisted,  that  the  contract 
ought  not  to  be  enforced  beyond  the  meaning  and  understand- 
ing of  the  parties;   which  was,  obviously,  to  fix  a  sum,  as  the 
extent  of  uie  defendant's  respontibility,  in  case  of  a  non-com- 
pliance 
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1796.    pliance  with  his  engagement.  16  Fin.  Abr*  301.  "  Penalty. ^^  pL 
3.  5.  10.  '     \ 

By  the  Court:  The  substance  of  the  agreement  between  the 
parties  was,  to  buy  and  sell  stock.  The  penalty  was  merely 
superadded  as  a  security  for  performance;  and  not  as  a  sum  to 
be  paid  and  received  absolutely  in  lieu  of  performance.  The- 
plaintiff  is.  entitled  (notwithstanding  the  penalty)  to  recover  da* 
mages,  commensurate  with  the.  injury  suffered  by  a  nori-per- 
formance.  The  judgment  must,  therefore,  be  rendered  in  his 
favour,  for  the  full  amount  of  the  verdict. 


SUPREME  COURT 


.OF 


PENNSYLVANIA. 


March  Term  1796. 


Febeiger^s  Lessee  versus  Craighead. 

AT,  a  Court  of  Nisi  Prius^  held  at  Carlisle^  a  case  was  stated 
for  the  opinion  of  the  Court,  containing  these  facts:  A 
tract  of  land,  ill  Cumberland  county,  was  'mortgaged  by  yohn 
Qlenn^  to  the  trustees  o*f  the  loan  office  (whose  rights,  powers, 
and  duties,  have  been  transferred  by  law  to  the  plaintiff,  as  state 
treasurer)  and  the  land  was  afterwards  levied  upon,  and  sold  at 
a  sheriff's  sale,  to  the  defendant,  by  virtue  of  a  subsequent 
judgment  and  execution.  The  question  is,  whether  the  mortgage 
remains  a  lien  upon  the  land,  against  the  purchasor  at  sheriff's 
sale? 

By  the  Court:  The  case  admits  of  no  doubt.    Judgmen* 
must  be  entered  for  the  plaintiff 

Ing-ersoUy  attorney-general  for  the  plaintiff. 
Leivis^  for  the  defendant. 


Bank  of  North  America  versus  Wvcoft'. 

CASE,  by  the  indorsee  against- the  payee  and  indorscr  oi  ;i 
promissory  note,  drawn  by  "Joseph  Harrison. 
The  Question  was,  whether  the  defendant  had  received  notice 
within  a  reasonable  time,  of  the  non-payment  of  the  note  by  the 
drawer?  ^acob  Lawersvjyler^  the  runner  of  the  bank,  was  called 
as  a  witness  to  prove,  the  notice;  but,  after  a  long  examination 
*m  chief,  he  stated,  on  his  cross  examination,  "  tliat  he  was  the 
*'  executor  of  jfacob  JVi?meyy  a  stockholder  in  the  bank  of  North 
**  America;  and  was  entitled  to  a  share  in  dir  residuum  of  the 
*'  testator's  estate.''  '       •  • 

The 
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1796.  The  defendant's  counsel  tJien  objected  to  the  competency  of 
«»>-v-«^  the  witness,  on  account  of  his  interest  in  the  bank.  They  in- 
sisted, that  although  this  appeared  after  a  cross  examination,  it 
was  sufficient  for  the  rejection  of  his  evidence  altogether ;  and, 
that,  consequently,  as  there  was  no  proof  of  notice,  independent 
of  his  evidence,  the  plaintiiT  must  be  nonsuited. 

The  Court  concurring,  clearly  and  explicitly,  in  the  opinion 
of  the  defendant's  counsel, 

The  plaintiflF  suflFered  a  nonsuit. 


Bell  versus  Andrews, 

THIS  was  an  action  on  the  case,  to  recover  damages,  for  the 
breach  of  an  agreement  to  sell  and  convey  tp  the  plaintiff, 
in  fee  simple,  a  tract  of  land  in  Wcntmoreland  count} . . 

The  plaintiflF  offered  parol  evidence  of  the  agreement,  as  stated 
in  the  declaration;  of  a  payment  of  the  price  of  the  land;  of  the 
defendant's  subsequent  acknowledgmtnt  of  the  sak  and  paj  ment ; 
and  of  liie  defendant's  refusal  to  execute  a  conve}  ance. 

The  defendant  objected  to  any  proof  of  a  piu-ol  agreement,  for. 
the  sale  of  lands  in  fee  simple,  as  the  act  for  prevention  of  frauds 
and  peijuries  (1  State  Lcavs^  640.  DalL  edit.)  required,  expressly, 
that  all  such  agreements,  to  have  the  full  effect,  must  be  put  in 
writing,  and  Be  signed  by  the  parties,  or  their  agents. 

But,  by  the  Court:  The  payment  of  the  consideration 
money,  may,  certainly,  be  proved  by  parol  evidence.  The  agi'ce- 
merit,  being  then  executed  by  one  of  the  parties,. is  not  affected 
by  the  act  of  assembly;  and  it  is  sctded,  that  the  Engijs/i  sta- 
tute against  frauds  and  perjuries,  was  never  extended  to  Pcnii' 
sylvania.  The  act  of  assembly  does  not  make  a  paro}  agreement, 
for  the  sale  of  lands,  void;  though  it  restricts  the  operation  of 
the  agreement,  as  to  the  acquisition  of  an  interest  in  the  land, 
iuid  no  tide  in  fee  simple  can  be  derived  under  it.  But,  certainly, 
an  action  will  lie  to  recover  damages  for  die  non-performance  of 
.such  an  agreement. 

The  objection  to  die  c\'idcnce  over^ruled. 


SUPREME  COURT 


or 


PENNSYLVANIA. 


December  Term  1797^ 


Stroud,  Assignee,  &c.  versus  Lockart  et  al. 

CfCmE  fac/as  on  a  mortgage.  The  mortgrge  had  not  been 
^  recorded,  contbmiahly  to  the  act  of  iisi;rmbly ;  ard  Lockart 
had  purchased  the  premises.  But,  on  the  irial,  the  plaintiff"  pr-^ved, 
that  Lockart  knew  of  the  existence  of  the  mortgage  at  the  time 
of  his  purchase,*  and  said  he  ^voiUd  have  to  pay  it,  although,  it 
was  not  then  recorded. 

By  the  Court:  The  case  is  too  plain  for  controversy.  The 
plaintiff  must  have  a  verdict;  and  all  the  u*ouble  of  tlie  juty-  will 
be  to  calculate  tlie  interest. 

Verdict  for  the  plaintiff. 


Seagrove  versus  Redmaii  et  al. 

THE  plaintiff  resided  in  the  Havanna^  and  was  the  agent  of 
the  defendants  in  fitting  out  a  privateer  for  them,  during 
the  war.  On  the  trial  of  this  cause,  he  produced,  and  swore  to 
the  authenticit}'  of,  his  book  of  original  entries  (some  of  which 
were  made  in  his  own  hand- writing,  and  some  in  the  hand-writ- 
ing of  a  clerk)  to  prove  the  disbursements  for  the  privateer. 

And  the  Court  admitted  the  evidence,  after  opposition,  upon 
the  principle,  that  as  it  related  to  a  mercantile  ti-ansaction,  which 
took  place  in  a  foreign  countr}*;  a  relaxation  of  the  strict  rules  of 
the  common  law,  was  reasonable,  just,  and  neccssaiy. 

Vol.  IV.  X 


SUPREME  COURT 


OF 


PENNSYLVANIA. 


December  Term  1798. 


Nicholson's  Lessee  versus  Wallis. 

T]^IS  cause 'had  been  decided,  by  the  board  of  property,  in 
favour  of  the  defendant,  upon  a  caveat^  respecting  lands 
in  Nprthwnberland  county,  on  the  14th  of  February  1796;  but 
the  patent  was  staid  for  six  months,  within  which  time,  die  party 
is  allowed,  by  the  act  of  assembly,  to  enter  his  suit,  at  common 
law,  in  the  nature  of  an  appeal*  3  State  Laws^  213,  s,  11.  Dall. 
edit.  For  that  purpose,  a  declaration  in  ejectment  was  framed^ 
entitled  as  of  April  tenp  1796;  it  was  served  by  a  private  hand 
(not  the  sheriff)  on  the  defendant,  in  Philadelphia^  on  the  10th 
oLAugust  1796;  and  it  was  entered  on  the  docket  of  the  Supreme 
Court,  on  Saturday ^  the  20th  of  August  1796:  but  the  Court  had 
risen  (contrary  to  the  usu^*  practice,  and  the  expectation  of  tlie 
bar)  on  the  preceding  day,  when,  of  course,  the  term  ended. 

In  -rf/>r/7  1797,  a  rule  was  obtained,  bythe  defendant,  to  show 
cause,  why  the  ejectment  should  not  be  struck  off  the  docket;  on 
the  gi^ound,  that  it  was  not  enter^dy  within  the  six  months  allow^ 
ed  by  the  act  of  assembly.  And,  upon  the  argument,  in  chief, 
at  the  present  term,  it  was  contended,  that  the  cause  was  not  in 
the  possession  of  the  Court,  until  the  process  was  returned.  6  T* 
Sep.  617.;  that,  in  the  case  of  the  sheriff,  the  Court  might  have 
called  for  a  return,  but  not  in  the  case  of  a  special  agent,  eiii- 
ployed  by  the  plaintiff  to  execute  a  writ;  4  T.  Rep.  119.;  and 
that  a  sen-ice  of  the  declaration  in  ejectment  upon  the  defendant, 
is  not  an  entry  of  the  $uit,  witliin  the  terms,  or  meaning,  of  the 
law. 

The  plaintiff's  counsel,  urged  the  injustice,  that  would  be  done, 
by  a  mere  matter  of  accident  and  surprise,  if  the  rising  of  the 
Court,  a  day  earlier  than  the  usage,  should  be  the  ground  of 
quashing  the  present  suit.    They  further  insisted,  that  the  ser- 
vice 
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vice  of  the  declaration  in  ejectment  upon  the  defendant,  was  a  17984 
commencement  of  the  suit  within  six  months,  according  to  the 
spirit  and  intention  of  the  law;  that  the  declaration  was  the  only- 
process  in  ejectment;  ft  Sell.  Pr.  164.  that  it  might  be  served  on 
the  tenant  himself^  in  any  place ;  though  if  the  ser\-ice  was  on  a 
wife,  or  servant,  it  must  be  on  the  premises;  2  Cromp*  Pr.  165. 
Runrif  Eject.  155.  that  the  sheriffs  of  the  several  counties  were 
now  obliged,  by  law,  to  serve  declarations  in  ejectment;  3  State 
Ixnvs^  170.  s.  io.  DalL  Edit,  that  the  return  is  the  certificate  of 
the  sheriff,  stating  what  has  been  done  touching  the  execution  of 
the  writ;  Comfl.  Sheriffs  144.  DalL  162.  and  that  the  proceed- 
ings of  a  special  hailiiC  being  recognised  by  law,  as  a  competent 
pei^on  to  serve  the  process  in  ejectment,  must  be  as  effectual  as 
the  proceedings  of  the  sheriff. 

After  consideration^  the  Court  were  of  opinion,  that  the 
ejectment  was  well  brought,  within  the  six  months  allowed  by 
the -act  of  assembly:  and  ordered  that  the  rule  to  show  cause  be 
dischai'ged. 

Rule  discharged. 

Keppele  et  aL  versus  Carr  ci  al. 
Carr  et  aL  versus  Keppele  et  aL 

THE  case  was,  briefly,  this:  Kepple  and  Zantzinger^  Phila- 
delphia merchants,  being  indebted  to  Carr  and  Sons,  Eng^ 
lish  merchants,  for  goods  sold  and  delivered,  bought  a  bill  of 
exchange  from  yohn  Sxvanwick  for  the  amount,  drawn  in  their 
favour  and  indorsed  by  them ;  delivered  the  bill  to  one  of  the 
partners  of  Carr  and  Sons,  who  was  in  Philadelphia^  but  whp 
expressly  refused  to  remit  it,   on  the   account   and  risque  of 
his  house;  and  infonncd  Carr  and  Sons  by  letters,  dated,  re- 
spectivelv,  tlie  30th  of  May^  and  20th  of  June  1796,  "  that  the 
"  bill,  xvhcnpaid^  will  be  in  full  for  merchandize  fhigh  charged) 
"  to  ourG.  Keppelcjhy  your  invoice  dated  the  31st  oiMarchl795J*^ 
The  bill  was  duly  presented  and  protested  for  non-acceptance, 
on  the  27th  of  ytnie^  and  for  non-pa^^ment,  on  the  29th  of  August 
1796;  and,  on  its  being  returned  with  the  protest,  notice  was  rc- 
giUarly  given  to  the  drawer  and  indoi-sers.    Keppele  and  Zanf' 
zinger  tnen  (about  the  5th  oi  November  1796)  tendered  to  Carr 
the  principal  and  interest  of  the  bill,  and  demanded  restitution 
of  it,  with  the  protest;  but  Carr  refused  to  accept  the  tender,  or 
to  deliver  up  the  bill;  saying  "  that  he  would  settle  the  bill  hini- 
"  self  with  Swanxvick'y  whereupon  Zantzinger  declared,  "  Wc 
"  shall  consider  the  bill  at  your  risque,  from  this  day."    Carr 
then  entered   into  an  arrangemeint  with  Swamvici^   took   his 
promissory  note  for  principal,  damages,  and  charges,  and  de- 
livered to  him  the  bill  and  protest.  Before  the  note  became  due, 

Sivanxvicit 
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1798.  Sxoanivici  had  failed;  and  Carr  demanded  payment  from-  JCr;^- 
^■v^w  pele  and  Zantzinger^  on  the  footing  of  the  original  accoimt  for 
goods  sold.  On  the  other  hand,  Keppele  and  Zantzinger  de- 
manded from  Carr,  the  twenty  per  cent,  damagts,  included  in 
Sxuamvici*^  note,  with  interest  from  the  date  of  the  note.  And, 
upon  these  adverse  claims,  the  present  actions  were  instituted, 
and  tried  at  the  same  time. 

At  the  trial  of  the  cause,  three  grounds  were  taken  in  favour 
of  Carr  and  Sons:  1st.  That  the  language  of  the  letters,  written 
b)  Kcpf}tlc  and.  Zaiitzinger^  .was  not  meant  to  retain  an  interest 
in  the  t>ili  of  ejichangc ;  but  to  preserve,  unimpaired,  the  original 
contruct,  ii  the  bill  was  not  honoured;  cr,  at  most,  to  protect 
them,  as  indorsers,  from  being  liable  for  damages;  but  not  to 
cnt;iue  them  to  receive  any.  Carr  and  Sons  had  a  complete 
power  over  the  bill;  they  might  have  cancelled  it  after  acceptance, 
for  the  acceptor's  note ;  or  they  might  have  released  it  upon  any, 
or  no  consideration  to  the  drawer's  agent  in  England ^  the  only 
effect  of  which  would  be,  to  render  the  bill  payment  of  the  pre- 
ceding debt,  as  in  Watts  \\  Willing^  2  DalU  Rep.  100.  And  Chap^ 
mofi  v.  SteinmetZi  1  DalL  Rep.  261.  diff;:rs  from  this  case;  be- 
cause the  suit  was  there  against  the  drawer  of  die  bill,  who  was, 
also,  the  original  debtor,  expressly  stipulating,  that  he  should 
not  be  liable  for  damages;  and  here  Carr  and  Sops  do  not  sue 
Keppele  and  Zantzinger  on  the  bill,  for  damages.  2d.  That 
whatever  might  be  the  operation  of  the  originS  contract,  the 
claim  of  Keppele  and  Zantzinger  to  damages  was  extinguished, 
when  Zantzinger  declared,  jthat  "  the  bill  would  be  considered 
.  "  for  the  future,  at  the  risque  of  CVrrr  anci  Sons;V  chiinging  es- 
sentially the  relative  responsibility  of  the  parlies.  3d.  That  the 
suit  brought  by  Keppele  and  Zantzinger^  for  tlie  damages,  was  a 
disaffirmance  of  any  implied  contract,  that  the  bill  of  exchange 
was  paid,  or  received,  in  satisfaction  of  the  precedent  debt;  and, 
consequenily,  Carr  and  Sons  are  entitled  to  reco\'er  upon  the  old 
account,  whatever  may  be  their  responsibilit\-  for  the  principal,  as 
well  as  the  damages,  of  the  bill.  In  that  respect,  too,  Keppele  and 
Zuitztnger  have  chosen  to  regard  thciti  as  agepts ;  and  can  only 
be  cniitied  to  recover,  what  CWrr  and  Sons  received,  to  wit, 
Sxvanwzck\s  promissbrj^  note. 

In  favour  of  Keppele  sixid  Zantzinger^  it  was  urged,  1st.  That 
the  remittance  of  tiie  bill  of  exchange  was,  by  express  stipulation, 
upon  tlieir  account,  and  at  their  risque;  and  the  tenlns  of  the  re- 
mittance came,  pomtediy,  within  the  principle  of  Watt^  v.  JP7/. 
lingy  and  Chapman  v.  Steinmetz.  Till  the  bill  was  paid  in  England; 
or,  in  case  of  a. protest,  till  it  was  recovered  from  the  drawer 
here,  it  was,  exclusively,  at  the  risque  oi  Keppele  ond  Zanizing-' 
cr;  and  they,  who  were  exposed  to  the  whole  risque  were  en- 
titled, in  law  and  equity,  to  the  whole  benefit  of  an  indemnity. 

2d.  That 


Supreme  Court  of  Pehnstlvakia.  157 

2d.  That  the  dechration  of  Znntzinger^  docs  not,  either  in  the  1798. 
btention,  or  the  expression,  amount  to  a  waiver  of  the  claim  for 
damages;  nor  can  it,  in  any  respect,  impair,  or  alter;  the  condi- 
tional contract  on  which  the  remittance  was  made.  3'd.  That  the 
conduct  of  Carr  and  Sons  has  made  the  bill  of  exchange  an  abso- 
lute fund  lor  the  payment  of  the  precedent  debt;  and  that  debt 
was  eventually  extinguished  and  satisfied,  by  taking  Swamvick^s 
note;  but  their  conduct  creates  no  right  to  receive,  more  than 
the  amount  of  the  precedent  debt;  and,  consequently,  they  are 
liable  for  the  damages  in  one  suit,  though  they  cannot  recover 
upon  the  account,  in  the  other  suit. 

(1)  Shippen,  justice.  The  sum  in  controversy  is  small;  but 
the*  principle  of  the  decision,  is  of  great  and  general  in^rtance. 
What  is  the  law,  the  justice,  and  the  usage,  upon  the  subject? 
It  appears  from  two  cases,  that  have  been  cited  (1  DalL  Rep. 
261.  2  DalL  Rep.  100.)  to  be  the  settled  law,  that  where  a  bill 
of  exchange  is  not  paid  and  received,  in  saiisfactibn  of  a  debt^ 
due  from  a  merchant  to  his  coirespondent,  it  goes  at  the  risque 
of  the  debtor;  and  the  creditor  who  remits  u  for  acceptance  and 
payment,  stands  on  the  footing  of  an  agent  only,  until  the  bill  is 
aciually  paid.  Then,  in  point  of  justice,  it  seems  but  fair,  to  al- 
low every  incidental,  or  casual,  profit  and  emolument,  to  the  par- 
ty wlio  is  exposed  to  all  the  hazard  and  inconvenience  of  the  re- 
mittance. As  to  the  usage,  the  jury  are  best  able  to  ascertain 
it  from  personal  experience ;  but  so  far  as  I  have  been  able  to 
collect  information,  there  appears  to  be  only  one  opinion  among 
commercial  men;  to  wit,  that  he  is  entitled  to  the  damages,  on 
whose  account  and  risque  the  bill  of  exchange  is  remitted.  To 
disturb  this  usage,  would,  obviously,  operate  yerj'  injuriously  to 
the  American  merchant,  in  favour  of  ioreign  merchants ;  but,  if 
the  usage  were  not  established,  or  if  it  were  an  unreasonable  one, 
our  decision  would  not  depend  upon  considerations  of  that  na- 
ture: we  should  say y^atjmtitia^  mat  calitni! 

Let  us,  then,  consider  the  facts  of  the  present  case,  under  this 
general  viev/  of  the  law,  justice,  and  usage,  of  merchants.  The 
debt  was  due  and  payable  in  London.  The  creditor  refused  to 
accept  payment  here,  on  account  of  the  rate  of  exchange.  The 
immediate  loss  and  expense  of  the  remittance  fell,  therefore,  on 
the  debtor,  as  well  as  the  contingent  risque  of  the  bill.  The  cre- 
ditor, also,  refused  to  take  the  hazard  of  the  remittance  to  him- 
self; xmd,  in  effect,  agreed  to  act  as  the  agent  of  the  debtor,  in 
all  that  related  to  the  hill  of  exchange.  There  is  not,  in  short, 
tlie  feast  doubt  on  this  important  fact,  that  the  bill  was  remitted 
on  account  of  Keppek  and  Zantzinger^  though  indorsed  by  them 

(1)  The  Jiidi^s  diflTcrinjf  in  opinion,  each  addressed  the  jury;  but  the  ChUj 
yuttice,  on  account  of  iiuliK|>osition,  added  only  a  few  v:ords,  in  affirmance  ol" 
the  sentiments  of  .Siiippen,  Jusucc 

to 
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iT9B.  to  Carr  and  Sons.  When  die  bill  returned  protested,  the  debtor 
demanded  it,  tendering  the  amount  of  principal  and  interest;  but 
this  overture  to  a  payment  was  peremptorily  rejected  by  Carr; 
and  he  assumed  the  sole  management  of  settling  tlie  business  with 
Sxvanwick.  Whether  it  was  settled  by  a  cash  payment,  or  by  a 
promissoiy  note,  is  not  material;  the  bill  being  delivered  up 
without  die  authori^,  or  consent,  of  Kefipele  SLnd  Zantzinger; 
and  Carr  and  Sons  becoming,  consequendy,  responsible  to  them, 
for  the  full  value  of  their  mterest  in  the  bill.  That  interest  was 
the  amount  of  the  damages,  on  the  principles,  which  have  already 
been  suggested;  particularly,  because  Keppele  and  Zantzinger 
defrayed  the  whole  expense,  and  run  the  whole  risque,  of  the  re- 
mittance* Suppose,  produce  had  been  shipped  to  Carr  and  Sons, 
to  be  sold  on  account  of  the  shippers,  but  the  proceeds  were  to 
be  applied  to  the  payn.^nt  of  their  debt,  could  it  be  pretended,  that 
the  consignees  would  be  entidedto  any  profit  on  the  sale;  or  that, 
incase  of  a  loss,  it  must  be  borne  by  them?  No:  in  that  instance, 
and  I  think,  with  a  parity  of  reason,  in  the  instance  before  the 
Court,  Carr  and  Sons  are  neither  to  know  profit  nor  loss,  in  the 
transaction.  It  is  surely  enough  for  the  British  merchant,  to  en- 
joy the  fair  profit  charged  upon  the  goods,  which  he  sells  and 
transmits  to  his  American  customers ;  without  being  aUowed  to 
speculate  upon  the  damages  on  bills  of  exchange,  the  usual  me- 
dium for  paying  his  account,  in  a  way,  that  enables  him  to  pocket 
all  the  gain,  and  to  cast  upon,  them  all  the  loss. 

Injustice  to  Carr  and  Sons,  however,  it  is  proper  to  take  no- 
tice of  another  ground,,  oh  .which  their  cause  has  been  placed; 
the  only  ground,  indeed,  that  has  created  any  doubt,  or  difference, 
in  the  mmds  of  the  Judges.  On  the  5th  of  November  1796,  when 
they  refused  to  accept  a  tender  of  principal  and  interest,  Keppele 
and  ZantTunger  made  a  declaiation,  which,  at  the  first  view, 
looked  as  if  they  relinquished  txtry  pretension  to  the  bill  of  ex- 
change: "  We  shall  consider  the  bill  as  at  your  risque  from  this. 
3ay.  This  expression,  however,  cannot,  in  law,  be  regarded  as 
constituting  a  new  contract,  or  agreement ;  for,  xeitainly  there 
was  no  mutuality  of  bargain;  no  coincidence  of  propositbn  and 
assent:  'But  it  may,  in  point  of  fact,  be  regarded  as  an  extinguish- 
ment of  the  conditional  terms  of  the  remittance;  as  an  abandon- 
ment of  all  claim  upon  the  bill  of  exchange ;  a  fact  which  the  ju- 
ry must  decide.  It  appears  to  me,  however,  that  if  law,  justice, 
and  usage,  had  previously  vested  the  right  to  damages  in  Keppele 
and  Zantzinffer^  it  is  too  light,  too  equivocal,  an  expression,  to 
be.  construed  into  a  waiver  of  that  right;  particularly,  when  it  may 
with,  at least,  equal  propriety  be  construed  to  mean,  that  they 
should  consider  6<tirr  and  Son3  responsible,  if  Swanwick  failed 
in  payment. 

Oh  the  action  by  Carr  and  Sons,  against  Keppele  and  Zonf- 
zinger^  it  is  unnecessary  to  detain  the  jury  with  any  explaiiatory 

remarks. 
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femarks.    The  account  was  settled;  and,  by  the  conduct  of  the    1798,, 
plaintiS,  it  has  been  completely  paid,  in  law  and  justice.  \^^m^ 

Smith,  yustice,  I  concur  in  the  opinion  of  my  venerable 
brother,  as  to  the  second  action;  and  subscribe,  indeed,  to  aH 
the  general  principles,  which  he  has  stated,  in  reference  to  the 
first.  But  it  is  my  misfortune  to  view  in  a  different  manner 
from  him,  the  important  transaction  of  the  5th  of  November  1796: 
for,  whatever  may  have  been  the  smtecedent  rights  of  Keppele 
and  21antzmgerj  the  conversation  of  that  day,  does,  in  my  opin- 
ion, essentially  change  the  situation  of  the  parties.  The  bill  was 
thenceforth  entirely  at  the  risque  of  Carr  and  Sons ;  and  if  Swart' 
wick  had  failed  the  very  next  day,  before  any  arrangement  for 
payment,  or  before  any  laches  in  the  endeavour  to  obtain  pay- 
ment, Carr  and  Sons  could  never  have  recovered  from  Keppele 
and  Zcmtzinger^  either  on  the  original  account,  or  on  the  indorse- 
ment of  the  bill.  The  risque  of  Keppele  and  2Umtzinger  being 
thus  at  end,  all  their  legal  and  equitable  claim  to  the  damages^ 
on  account  of  risque,  must,  also,  be  extinct. 

In  an  early  stage  of  the  transaction,  too,  I  think  there  is  some 
fallacy  in  treating  Carr  and  Sons  merely  as  the  agents  of  their 
debtor,  in  relation  to  the  bill  of  exchange.  If  they  had  lost,  or 
destroyed,  it;  if,  on  the  protest,  the  drawer's  friend  had  paid  it 
in  London  for  his  honour;  or,  if  Carr  and  Sons,  after  an  accept- 
ance, had  released  the  acceptor,  with,  or  without,  a  considera*^ 
tion;  surely,  in  none  of  these  instances  could  a  claim  to  twenty 
percent,  damages  arise;  and  all  that  Keppele  and  Zantzinger 
could  insist  upon  in  >law,  justice,  or  usage,  would  be,  diat  the  bill, 
under  such  circumstances,  should  be  deemed  a  payment  of  their 
debt,  notwithstanding  the  conditional  terms  of  the  remittance. 

In  these  sentiments,  I  am  uninfluenced  by  any  consideration  of 
attachment  to  the  American  merchant,  or  of  enmity  to  the  British 
merchant:  and,  I  think,  they  will  be  found  to  conform  best  to  the 
honour  of  all  merchants,  which,  like  the  chastity  of  a  female, 
should  be  free  from  suspicion,  as  well. as  free  from  taint. 

M*Ke AN,  Chief  Justice.  U  pon  the  refusal  of  the  tender  in  No' 
vemberl796^Zantzinger  declared,  that  the  bill  of  exchange  should 
be  at  the  risque  of  Carr  and  Sons  for  the  future.  The  meaning 
of  this  declaration,  I  understand  to  be  (at  least,  it  is  a  reasonable 
interpretation)  that  Carr  and  Sons  themselves  should  be  answer- 
able to  Keppele,  and  Zantzinger^  for  die  principal,  interest,  and 
damages,  even  if  Swanwivk  should  become  insolvent.  Under  the 
view  of  the  case,  I  concur  with  my  bmther  Siiipp^en,  in  all  his 
remarks  which  he  has  delivered  to  the  jury. 

Verdict  for  Keppele  and  Zantzinger  in  both  actions.- 

Ingersoll  and  Brmton^  for  Keppele  and  Zaiitzinger* 
Dallas^  for  Carr  and  Son*^. 
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M*Clay  versus  Hanna  ct  aL 

THIS  was  an  appeal  from  the  Orphan's  Court  oi  Pauphiii 
county,  under  the  following  circumstances:  John  Harris ^ 
by  his  will  dated  the  25th  of  Matj  1790,  proved  2d  of  August 
1791,  bequeathed  all  his  personal  estate  to  his  sons  David^  Ro^ 
hert^  and  jfames^  and  his  daughters  Mari^  M'-Clay  and  Mary 
Hanna^  to  be  equall3(  divided  between  them.  He,  also,  ordered 
his  executors  to  sell  all  his  lands  not  otherwise  disposed  of  by 
his  will,  and  divide  the  proceeds  as  aforesaid^  He  directed  his 
executors  to  settle  their  accounts,  in  the  Orphan's  Court,  in  one 
yeai*  after  his  decease,  and  continue  to  settle  an. account  annually 
until  the  estate  was  finally  settled. 

In  Jamiarij  1795,  a  citation  was  issued  at  the  request  of  Wil" 
liam  M^Clay^  one  of  the  executors  of  yohn  Harris^  against  Z)a- 
vid  Harris^  Robert  Harris^  jfohn  Andrexu  Hanna^  Joseph  Work^ 
and  John  M^'Clay^  the  other  executors,  to  appear  at  -the  next 
Orphan's  Court  for  Dauphin  county,  to  make  a  full  disclosure  of 
all  effects  and  estate  of  the  deceased,  which  have  come  to  their 
hands,  possession,  or  knowledge,  and  settle  and  abide  the  pt^der 
and  judgment  of  the  Court  on  the  premises.  The  cause  came  to 
a  heai'ing  in  the  Orphan's  Court,  in  September  1795;  when  a 
motion  was  made  by  M^Clay^a  counsel  that  Robert  Harris  and 
John  A.  Hanna  should  answer,,  on  oath,  to  a  charge  of  having 
received  money  for  the  sale  of  sundry  lots,  which  had  been  con- 
veyed to  them  by  the  testator,  by  absolute  deed,  on  a  secret  trust, 
to  be  accountable  for  the  proceeds  of  the  sales :  and  that  they 
should  bring  the  said  proceeds  into  their  administration  account, 
and  charge  themselves  therewith.  The  Court  determined,  1st. 
That  the  said  Harris  and  Hanna^  should  not  be  obliged  to  an- 
swer on  their  oath  to  the  said  charge :  and,  2d.  That  the  plaintiff 

should 
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sliould  not  be  allowed  to  produce  evidence,  to  substantiate  the    1^99. 
truth  of  his  charge  agiunst  the  said  John  A.  ffanna;  but  that  v— v-w 
the  account  of  the  said  Harris  and  Hanna^  as  then  exhibited 
to  the  Courts  should  be  received  and  passed.    The  plaintiff  ap« 
pealed  from  this  judgment;  and  the  cause  comes  upon  the  ap« 
peal 

After  argument  by  W.  Tilghman  and  Dallas^  fon  the  appel- 
lant; and  by  Ingersoii^  for  the  appellees,  the  Court  dismissed 
the  appeal,  because  it  did  not  appear,  that  the  Orphan's  Court 
had  pronounced  a  definitive  decree. 


E^valt's  Lessee  versus  Highlands.  (1) 

EJECTMENT  for  400  acres  of  land  at  Gerty*s  Run^  across 
the  Alleghany^  the  plaintiff  claiming  under  settlement  and 
survey.  From  the  evidence  it  appeared,  that,  on  the  30tli  of 
April  1792,  the  lessor  of  the  plaintiff  passed  the  Alleghany^  wiUi 
two  hands,  to 'make  an  improvement;  that  they  deadened  about 
one  acre  of  wood,  returned,  and,  about  two  weeks  afterwards, 
went  over  again,  and  deadened  a  litde  more  wood;  that  a  cabin 
was  erected,  with  a  clap-board  roof,  eight  feet  squai*e^  and  logs 
cut  out  for  a  door;  that  a  few  peach  stones,  apple  seeds,  and  po- 
tatoes were  planted ;  but  no  other  improvements  were  made ;  and 
neither  the  lessor  of  the  phuntiff,  nor  any  tenant  for  him,  resided 
on  the  land.  On  the  9th  of  April  1794,  a  survey  was  made  by 
Jonathan  Lett^  the  depu^^  surveyor  of  the  district,  under  this  set- 
dement.  On  the  10th  ot  February  1796,  Ewalt  leased  the  kind 
to  P.  Smithy  who  went  over  the  Alleghany^  kindled  a  fire  in  the 
cabin,  staid  there  an  hour,  and  then  removed ;  but  Ewalt^  and 
his  family,  constandy  resided  on  the  east  side  of  the  river;  while, 
on  the  otlier  hand,  the  defendant  and  his  family  lived  for  three 
years  on  the  premises. 

1st.  When  Leet*s  survey  was  offered  in  evidence,  the  defend- 
ant's counsel  objected ;  but  it  was  admitted  by  tlie  Court,  upon 
the  ground,  "  that  in  cases  of  tide,  under  settlement  and  improve- 
ment of  lands,  north  and  west  of  the  rivers  Ohio  and  Alleghany 
and  Conewango  creek,  the  deputy  surveyor  must,  in  the  first  in- 
stance, judge  of  the  right;  though  subject  to  the  opinion  of  the 
Court  and  jury." 

2d.  In  delivering  the  charge,  the  following  sentiments  were 
expressed. 

By  the  Court:  It  is  now  die  province,  and  the  duty,  of  the 
Court  and  jury,  to  decide,  whether  the  survey  in  question,  was 
properly  made,  under  the  act  of  the  3d  of  April  1792.  (3  State 
Laws,  DalL  edit.)   The  act  itself  has  laid  down  no  general  rule, 

(1)  Tried  at  Pitttburgh,  Afojr  1799,  before  Yeates  and  Smith,  Justicet. 
Vot.  IV.  Y  ascertaining 
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1799.  ascertaining  what  kind  and  ,  extent  of  settlement  and  improve- 
^■■^■i»^  mient  wiQ  warrant  a  survey;  nor  is  it  the  intention  of  the  Court, 
upon  the  present  occasion,  to  lay  down  anv  general  rule  upon  the 
subject.  It  may,  however,  be  observed,  that  personal  residence, 
must  accompany  any  settlement,  on  which  a  sunxy  can  be  regu- 
larly made  $  unless  such  danger  exists,  as  would  prevent  a  man 
of  reasonable  firmness,  from  remaining  on  the  land;  and  even 
then,  the  anbttiu  resideru&  must  appear*  Again:  though  we 
agree,  that  what  constitutes  a  setdement,  will  essentially  depend 
on  the  circumstances  of  each  case;  we  may  state,  negatively,  that 
deadening  an  acre,  or  two,  of  timber,  planting  a  few  peach  stones, 
a  few  apple  seeds,  or  a  few  grains  of  com,  can  never  be  de.emed 
circumstances,  amounting,  in  themselves,  to  a  setdement  in  any 
case,  though  a  cabin  should,  also,  be  put  up,  if  the  party  resides 
at  a  distance,  and  no  tenant  actually  occupies  the  land.  If  these 
can  giye  no  legal  preference,  much  less  will  it  be  deemed  a  case 
of  preference,  contemplated  by  the  act  of  assembly,  that  a  man 
has  set  his  foot,  or  his  hearty  on  a  tract,  and  claims  it  as  his  own. 
It  is  hardly  necessary  to  add,  that  we  do  not  think  the  acts  of 
the  lessor  of  the  plaintiff,  in  the  present  case,  constituted  such  an 
actual  settlement,  as  authorised  a  survey ;  and,  consequently,  he 
has  no  tide  to  recover  the  land. 

The  plaintiiTs  counsel,  finding  the  opinion  of  the  Court  thus 
decidedly  against  him,  suffered  a  nonsuit. 

Brackenridge^  for  the  plaintiff. 
Woods  and  Collins^  for  the  defendant- 
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Ball  versus  Dennison. 


THIS  was  an  action  brought  by  the  indorsee,  against  the  in* 
dorser,  of  a  promissory  note  for  5000  dollars,  drawn  by 
Samuel  Emory,  on  the  26th  oT  December  1795,  and  payable  65 
days  after  sight.  The  drawer,  failing  to  pay  the  note,  it  was  re« 
gularly  protestedjion  the  3d  of  March  1796;  and  the  only*  ques- 
tion agitated  upon  the  trial,  was,  whether  reasonable  notice  of  the 
non-payment  was  given  to  the  indorser,  or  due  diligence  employ- 
ed to  give  it? 

The  material  facts  were  these:  Emory  ^cad Dennison  had  pur- 
chased from  tke  managers  of  die  SchttytktU  canal  lottery  a  num- 
ber of  tickets,  for  which  a  note  was  given  to  the  president,  the 
plaintiff  in  this  action.  The  purchasers  settled  their  accounts  of 
the  speculation,  before  the  note  became  due,  in  consequence  of 
which  Emory  was  bound  to  pay  the  note^  but  when  it  became  due, 
Dennison  agreed  to  continue  his  indorsement  for  the  accom,mo- 
dation  of  Emory,  though  die  joint  interest  had  ceased;  and  the 
plaintiff,  by,  way  of  renewal,  at  the  instance  of  Emory,  took  the 
note,  on  which  the  present  action  was  instituted.  Dennison  was 
not  a  pen^anent  inhabitant  of  Philadelphia;  but  was  domiciled 
at  Havre  de  Grace,  in  Maryland.  He  had,  however,  an  agent  in 
Philadelphia,  to  whom  the  banks,  in  consequence  of  written  in- 
structions, delivered  the  notices  of  his  paper  enga^ments  pay- 
able there,  on  ^which  he  was  drawer  (not  indorser)  during  the 
years  1795,  and  1796;  and  who  constandy,  for  that  period,  made 
the  necessary  payments;  nor  would  he  have  hesitated  ^e  de- 
clared) to. pay  the  present  note,  if  he  had  been  informed  of  the. 
default  of  the  drawer.  It  appeared,  likewise,  itiSit  Dennison  was^ 
occasionally,  in  die  city  of  Philadelphia,  in  the  months  of  Febru»  . 
ary,  March,  April,  May,  June,  August,  2aA  September  1796;  and, 
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1799.  in  the  month  of  May^  Emmery  informed  him  of  the  protest;  but, 
u^^yw^  at  the  same  time,  declared  that  he  had  made  preparation  to  dis- 
charge the  note.  On  the  other  hand,  it  was  proved,  that  after 
the  default  of  tlie  drawer,  particular  and.  repeated  inquiry  was 
made  for  the  indorser  by  the  notary,  as  well  from  Emmory  as 
others:  that  the  indorser  was  not  then  in  Philadelphia^  and  the 
notary  did  not  himself  know  that  he  had  an  agent  here,  for  such 
purposes,  though  he  knew  there  were  tmnsactions  of  business 
between  him  and  the  person,  who  is  said  to  have  been  his  agent; 
that  the  notary  heard  Deiviison  lived  at  Havre  de  Grace^  but^  at 
the  same  time,  was  told,  he  had  gone  to  the  eastward ;  that  as 
soon  as  the  plaintiff  understood  that  Dennison  was  in  the  city 
(about  six  weeks,  or  two  months,  after  the  protest)  the  plaintiff's 
clerk  called  on  Dennison^  mentioned  the  facts,  and  demanded 
payment;  when  Dennison  said,  that  he  had  received  no  part  of 
the  proceeds  of  the  lottery  tickets;  but  that  he  would  urge  Em^ 
mory  to  discharge  the  note. 

The  defendant's  counsel  contended,  on  these  facts,  that  there 
was  not  reasonable  notice  of  the  protest  of  the  note,  nor  due 
diligence  to  give  it:  that,  under  the  circumstances  of  the  case, 
the  defendant  was  not  under  a  moral  obligation  to  pay  the  note, 
and  might  fairly  take  advantage  of  the  strict  rule  of  law,  accord- 
ing to  1  Ball.  Rep.  234.  252.  270,  2  Doll.  Rep.  158,  192.:  that 
no  notice  was  given  to  the  indorser  till  May  1796,  though  he  was 
occasionally  here,  before  that  time,  and  subsequent  to  the  protest; 
though  he  had  an  agent  here ;  and  though  he  lived  in  a  neigh- 
bouring state,  to  which  the  post  would  have  carried  notice,  in  the 
course  of  a  few  days:  and  that  actual  knowledge  of  non-payment, 
is  not  sufficient  to  charge  an  indorser,  unless  the  information  is 
received  promptly  from  the  holder,  with  notice  that  he  looked  to 
the  indoi-ser  for  payment:  Kyd  on  Bills.  79.  1  T.  Rep.  167. 
5  Burr.  2670.  1  T.  Rep.  712. 

The  plaintiff's  counsel  insisted,  that  as  the  private  arrange- 
ment between  De'n/z  won  and  Emmory^  was  unkno>\Ti  to  the 
plaintiff,  his  claim  upon  the  defendant  in  morality,  as  well  as  law, 
could  not  be  impaired  by  it;  that  the  law  was  not  controverted, 
on  the  authority  of  the  cases  cited;  but  still  it  left  the  matter  of 
fact  to  be  ascertained,  what^as  reasonable  notice  of  protest,  un- 
der all  the  circumstances  of  the  case?  that  the  first  important 
feature  of  the  case,  exhibits  the  defendant  as  a  non-resident  of 
Philadelphia^  a  mere  transient  visitor:  that  notice  sent  south  to 
Havre  de  Grace^  when  it  was  known  he  had  gone  north,  would  have 
been  useless  and  idle :  that  the  notary  did  not  know,  and  tlie  evi*. 
dence  is,  otherwise,  uncertain  in  the  instance  of  the  defendant's 
being  an  indorser,  that  he  had  any  agent  in  Philadelphia',  and 
that  due  and  diligent  inquiry  was  made  for  the  indorser  in  Phi- 
ladelphia^ where  tiie  consideration  arose,  and  the  note  wsis  given- 
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As  to  the  cases  cited,  for  the  defendant,  they  are  susceptible  of  1799. 
answers,  easily  distinguishing  them  from  the  present  case.  Thus:  y^^mmj 
In  1  Dall.  Rep.  234.  2/0.  the  bill  was  kept  two  years  and  a  half; 
ihe  i'ndorser  lived  in  Poughkeepsle^  only  130  miles  distant;  he  wa3 
a  man  of  note,  in  extensive  business,  and  actually  had  some  trans- 
actions with  another  of  the  indorsers.  In  1  DalL  Rep*  252.  the 
note  was  protested  for  non-payment  on  the  12th  of  June  1786; 
on  the  5th  of  July  and  23d  of  August^  the  plaintiff  received  par- 
tial payments  irom  the  drawer;  and  it  was  not  till  after  the  last 
date,  when  the  drawer  had  become  embarrassed,  that  notice  was 
given  to  the  indorser;  who,  during  the  whole  time,  lived  and 
kept  a  counting  house  in  Philadelphia.  In  2  DalL  Rep.  158,  both 
parties  lived  in  Philadelphia  \  and  the  jury  thought  three  or  four 
days  was  not  too  late  to  give  notice.  In  2  DalL  Rep.  192.  the 
bill  of  exchange  was  drawn  in  September  1781,  presented  and  re- 
fused acceptance  in  November  1781,  and  protested  for  non-pay- 
ment in  August  1782;  but  no  notice  was  given  to  the  indorser 
till  the  beginning  of  the  yeaV  1790.  When  die  bill  was  presented, 
the  drawee  had  funds  of  the  drawer  in  his  hands;  but  he  had 
paid  the  amount  to  the  drawer's  agent,  who  died,  and  whose  wife 
had  lost  the  money. 

Shippen,  Justice.  (^)  The  cause  depends  upon  one  point, 
which  is  a  matter  of  fact.  The  general  law  is,  that  when  a  pro- 
missory note  is  dishonoured  by  the  drawer,  the  indorser  becomes 
immediat(4y  liable;  and  the  holder  is  entided  to  recover  the 
amount  from  him,  unless  he  is  discharged  by  the  act  of  theJiold- 
er,  either  in  giving  further  time,  or  credit,  to  the  drawer;  or  in 
neglecting  tp  give  the  indorser  due  notice  of  the  non-payment. 
This  notice  is  indispensable:  so  'much  so,  that  it  is  immaterial, 
whether  the  drawer  becomes  insolvent  before  the  notice,  or  hoU 
Still,  however,  what  constitutes  due  notice,  is  a  point  to^be  set- 
tled. In  England  (where  it  is  regarded  as  a  question  of  law)  the 
nile  is  strict  and  positive,  that  the  notice* must  be  given  on  the 
next  day,  if  the  parties  live  in  the  same  place ;  and  by  the  next 
post,  if  they  live  in  different  places.  But  mPennsybxariia^  iXYiva 
hitherto  been  regarded  as  a  matter  of  fact,  to  be  decided  by  % 
jur)',  under  all  the  circumstances  of  each  case,  as  it  arises,  in* 
deciding  it,  however,  the  jury  will  always  be  govemetf  by  a 
sound  and  reasonable  discretion.  They  will  allow  b^.  a  short 
time  for  giving  notice,  where  the  parties  reside  in  tite  same, 
town ;  for,  six  weeks  in  such  a  case  would  certainly  be  too  longf 
and,  for  giving  notice  in  different  parts  of  the  country,  they  will 
bring  into  the  calculation  of  a  reasonable  time,  the  facility  of  the 
post,  the  state  of  the  roads,  and  the  dispersion  of  the  inhabitants, 
in  relauon  to  the  post  towns. 

(1)  Shippen,  and  Smith,  Jv.sti'cr^^  were  the  only  judg^es  on  the  bench,  at 
the  trial  of  this  cause 
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1799.  With  these  prefatory  remarks,  let  us  review  the  circumstances 
\_r^^ij  of  the  present  case.  The  note  was  duly  protested  for  non-pay- 
ment. The  notary,  at  the  same  time,  made  diligent  inquiry  siC- 
ter  the  indorser;  particularly  from  the  drawer,  who  was  most 
likely  to  possess  the  necessary  information.  He  heard  that  the 
indorser  lived  at  Havre  de  Grace^  but  was  then  gone  to  the  east- 
ward. Proof  has,  also,  been  given  of  DewitsorCa  repeatedly 
visiting  Philadelphia^  after  the  protest;  but  it  is  not  proved, 
that  the  plaintiff  was  acquainted  with  the  fact;  and,  without  that 
proof,  he  caimot  be  legally  charged  with  laches.  It  is  proved, 
that^.  B.  Bond  was  DennisorCs  general  agent  in  Philadelphia\ 
but  It  is  not  proved,  that  he  was  a  public,  known,  agent;  nor 
(which  is  again  essential  to  affect  the  plaintiff's  claim)  that  the 
plaintiff  was  apprised  of  the  a'gency.  As  to  the  fact,  that  Den^' 
nison  lived  at  Havre  de  Grace;  and  as  to  the  argument,  that  no- 
tice ought  to  be  given  wherever  the  indorser  lives ;  it  is  impor- 
tant to  remember,  that  die  commencement  of  the  transaction  was 
in  Philadelphia;  that  the  note  was  dated  there;  and  that  all  the 
parties  contemplated  Philadelphia  as  the  place  of  payment.  Be- 
sides, it  would  interrupt  the  negotiability  of  notes,  and  greatly 
embarrass  the  general  operations  of  commercial  credit,  if  an  in- 
dorser was  entitled  to  notice,  on  the  strict  terms  suggested, 
though  he  lived  in  die  Easi^  or  the  Westf  Indies;  or  though  he. 
was  a  mere  itinerant,  constantly  shifting  the  place  of  his  abode, 
and  the  scene  of  his  business.  It  is,  therefore,  an  object  of  lead- 
ing influence,  in  the  decision  of  this  cause,  to  consider,  whether, 
under  all  the  circumstances  in  proof,  the  plaintiff  was  bound  to 
inquire  for  the  defendant,  beyond  the  city  of  Philadelphia^  The 
case  of  Steinmetz  v.  Curry ^  1  Dall.  Rep*  234.  270.  ought  not  to 
be  a  guide  on  the  occasion ;  for,  there,  the  •bill  was  kept  by  the 
holder  two  years  and  a  half,  wiihout  giving  notice  to  an  indorser, 
who  was  known  to  reside  constandy  at  Povghkeepsicy  in  New^ 
Tork.  But,  upon  the  whole,  it  appears  to  the  Court,  that  the 
plaintiff '^did  make  a  prompt  inquiry  for  the  indorser  in  the  city 
of  Philadelphia;  aiid  that  the  defendant  has  not  sufficiently- 
established  those  facts,  which  would  have  made  it  incumbent 
upon  him,  either  to  send  notice  to  Havre  de  Grace;  or  to  serve 
notice  upon  the  agent  in  Philadelphia.  If  the  jury  concur  in  the 
opinion,  they  will  find  for  the  plaintiff;  but  if  they  do  not,  it  is 
their  right,  and  their  duty,  to  find  for  the  defendant. 

.     Verdict  (delivered  without  the  jury's  retiring  from  the. bar), 
for  the  pkintiff,  6051-^^^  dollars,  and  six  cents  costs. 
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Levy  'versus  Wallis. 

IN  this  case  a  testatum  >?.  fa.  issued  on  the  2yth  of  December 
1798,  returnable  to  march  term  1799,  which  was  levied  on 
twelve  horses.  ^  A  venditioni  exponas  issued  to  September  term 
1799;  and  an  alias  vend,  exp,  issued  to  December  term  1799. 
On  the  last  writ,  the  sheriff  returned,  that  he  had  sold  the  horses 
to  the  amount  of  1021  dollars ;  that  Thomas  Hamilton  had  bought 
seven  of  the  horses  for  630  dollars ;  but  that,  both  before  and  after 
the  sale,  he  had  given  written  notice,  that  he  claimed  the  money 
arising  on  the  sales,  by  virtue  of  a  levy  previously  made  for  him. 
upon  an  execution,  by  the  former  sherifT;  and  that,  therefore,  he 
claimed  to  retain  the  amount  of  his  purchases,  in  part  satisfac- 
tion of  his  c^xecution:  and  the  remaining  money  of  the  sales 
aforesaid,  the  said  sheriff  has  ready,  &c. 

From  the  records^it  appeared,  that  Hamilton  had  issued  a^, 
fa.  against  JVallis  on  the  25th  of  Janitary^  returnable  to  March 
term  1798,  which  was  levied  (Jtnteralid)  upon  seven  horses;  and 
that  on  the  11th  of  December  1798,  a  vend.  exp.  issued,  but  was 
never  prose,cuted<- 

It,  also,  appeared,  that  in  the  case  of  Perit^  executor,  v.  Wal- 
fe>,  a  testatum  fi.  fa.  had  issued  to  March  term  1797,  which  was 
•levied  {inter  alia)  upon  seven  horses;  that  a  vaxd.  exp.  issued; 
that  an  alias  vend.  exp.  issued  to  September  ttnn  1798,  on  which 
the  sales  were  put  off  at  the  risque  of  the  plaintiff;  and  that  a 
pluries  vend,  ^a:^.' issued  to  September  term  1799. 

The  general  question  was,  whether  the  prior  execution  credit- 
ors, Hamilton  and  Perit^  had  not  lost  their  liens,  by  allowing  the 
property  levied  upon,  to  remain  in  the  hands  of  the  defendantr 

The  Court  declared,  that  it  had  been  repeatedly  determined, 
and  was  become  the  settled  law  of  Pennsyhaniay  that  the  act  of 
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1T99.  suffering  goods  to  remain  in  the  hands,  of  the  defendant,  after 
^i-p-v— ^  they  were  levied  upon,  furnished  no  presumption  of  fraud  here 
as  it  did  in  England;  and  that  this  departure  from  the  E7iglish 
rule  arose  from  sentiments  of  humanity,  and  the  peculiar  neces- 
sities of  the  country.  In  the  interior  of  the  state,  particularly,  it 
was  the  universal  practice  not  to  remove  the  goods  after  a  levy. 
If,  however,  die  intention  of  leaving  them  with  the  defendant 
was  fraudulent^  a  subsequent  execution  v/ould  be  preferred,  in 
Pennsylvaniay  as  well  as  in  England.  In  the  present  instance, 
there  is  no  proof  of  fr^ud ;  the  first  levies  are,  of  course,  good ; 
and  the  sheriff  must  pay  the  money  arising  from  the  sales  accord- 
ingly. (1) 


Pemberton's  Lessee  versus  Hicks. 

THIS  cause  (which  was  argued  in  December  term  1 798,  3  DalL 
Rep.  479.)  was  kept  under  advisement  till  the  23d  of  De- 
cember 1799,  when  Shippen,  Chief  Justice^  and  Yeatf^  y^*- 
tice^  were  of  opinion  with  the  plaintiff,  and  Smith,  Justice^  was 
of  opinion  with  the  defendant. 

Judgmcut  for  die  plaintiff.  (1) 


Kesselmau's  Lessee  versus  Old. 

BY  the  statute  of  4  Anne,  c.  16.  5.  21.  it  is  enacted,  that  "all 
"  collateral  warranties,  which  shall  be  made  after  the  first 
^  day  of  Trinity  term,  of  any  lands,  tenements,  or  hereditaments, 
"by  any  ancestor,  who  has  no  estate  of  inheritance  in  possession 
"  in  the  same,  shall  be  void  against  his  heir." 

In  the  present  ejectment,  the  point  was,  whether  the  plaintiff 
was  estopped  by  a  collateral  warranty  of  his  ancestor,  who  had  ' 
no  estate  of  inheritance,  in  possession,  of  the  premises  ? 

After  argument,  and  taking  time  to  deliberate,  the  opinion  of 
the  Court  was  delivered  by  Shippen,  Chief  Jitstice,  that  there 
was  no  trace  of  the  extension  of  die  statute  of  the  4  Anne^  c.  1 6.  to 
Pennsylvaniciy  by  legislative  authority,  or  judicial  practice:  and, 

(1)  in  Chancellor  v.  PhUlpt  et  al.  Septonbcr  term  1800,  and  several  other 
cases,  the  law  has  been  stated  in  a  similar  manner.  But  in  the  case  of  the 
United  States  v.  Cunningham,  in  the  Circuit  Court,  before  yudges  Tii-ghmax, 
Basset,  and  Griffith,  the  same  subject  was  fully  discussed;  and  the 
Coiu*t  adhered  to  the  common  law .  rule.,  notwithstanding^  tlie  decisions-  iii 
Pennsylvania. 

(2)  M*Kean,  C.  y.,  presided  at  the  argument  of  the  cause;  but,  being 
elected  governor  of  the  commonwealth,  in  October  1799,  he  took  no  part  i\\  the 
decision.  He  informed  the  Reporter,  however,  tliat  his  opinion  was  decidedly 
in  favour  of  the  defendant. 

consequently^ 
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COQsequently,  that  the  collateral  warranty  of  the  ancestor,  opera-    1799. 
ted  as  an  estoppel  to  his  heir^^the  plaintiff.' 

Judgment  for  the  defendant. 


Reed  versus  Ingraham. 

ON  a  motion  for  a  new  ti*ial,  this  cause  came  again  before  the 
Court  (3  DalL  Rep.  505.)  but,  after  argument,  the  Judges 
cited  4  T.  Rep.  2  BL  1269.;  and  declared,  that  they  were  con- 
firmed, upon  mature  deliberation,  in  the  opinion,  which  had  been 
given  in  charge  to  the  jury,  that  the  action  was  well  brought  in 
the  name  of  the  assignee  of  the  stock  contract,  promising  to 
receive  a  transfer  from  "  J.  B*  or  order. ^'^ 

Judgment  for  the  plaintiff. 
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The  Commonwealtli  versus  Tench  Coxe,  Esq. 

IN  September  term  last,  a  rule  was  qbtained,  on  behalf  of  a 
number  of  persons,  who  had  associated  under  the  ienomina- 
tion  of  "  The  //b/Amrf  Company,"  for  the  purchase  and  settlement 
of  lands,  lying  in  the  cpunty  of  Alleghamj^  north  and  west  of  the 
rivtri:  Ohio  and  Alleghany^  and  weM  of  Conexvango  creek,  by  which 
the  secretciry  of  the  land  office  was  directed  to  show  cause,  why  a 
viaiidamuji  should  not  be  awarded,  commanding  him  to  prepare 
and  deliver  patents  to  the  company,  for  \-arious  tracts  of  land,  for 
which  warrants  had  previously  issued  in  their  favour,  under  the 
act  of  the  general  assembly,  passed  the  oCi  oi  April  1792.  The 
attorney-general  (M^Kean)  31.  Levi/y  W.  Tilghman^  2Jid  Cooper y 
now  showed  cause  for  discharging  the  iiile ;  Sixid  LexuiSy  £•  TUgh" 
vian^  Ingersollf  and  Da/las  argued  for  making  it  absolute.  In  or- 
der, however,  to  introduce,  with  perspicuity  and  advantage,  a  dis. 
cussion  of  the  important  question  involved  in  this  case,  it  is  ne«' 
cessary  to  gi^e  a  general  view  of  the  facts  and  circumstances, 
which  produced  the  controversy. 

By  the  charter  granted  to  JVilliam  Pcnn^  on  the  14th  of  Mqtrch 
1C81,  (l)he  became  the  proprietor  of  the  soil  embraced  within  the 
boundaries  of  Pennsyhania.  The  charter  title,  however,  was  for- 
tified, as  well  since,  as  before  the  revolution,  by  successive  pur- 
chases from  the  Indians-,  whose  claim  may  be  considered  as  fairly 
and  finally  extinguished,  throughout  the  territory  of  the  s^ate,  by 
the  treatv  of  fort  Stmnvix^  on  the  23d  of  October  1784;  and  the 
treaty  of*  fort  M^Intoshy  ten  the  2ist  of  Januarij  1785.  (2)  Indc* 

(1)  Sec  1  vo/.  Statt  Lams,  in  Appendix,  p.  1.  Ball.  edit. 

(2)  For  a  reference  to  the  purchases  from  the  Indians,  and  to  the'laWs  re- 
specting lands  and  the  land  oitice,  see  1  voi.  p.  5.  39.  3^.  503.  891.  908.  2  «o/. 
21.  201.  (e)  3  vol.  209.  and,  gen<rrally,  the  proper  titles  to  the  index  in  Dal- 

/i/j'rf  edition' 
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pendent,  too,  of  the  charter,  the  boundaries  of  the  state  have  been 
defined  and  enlarged,  by  judicial  decisions,  by  compact,  and  by 
purchase.  A  controversy  on  theVibject  early  arose  between  the 
proprietaries  of  Pennsyhania  and  Alaryknidi  which  was  finally 
adjusted  in  the  year  1750,  by  a  decree  m  the  Chancer)'  of  Eng" 
land^  enforcing  the  specific  performance  of  an  agreement,  which 
the  parties  had  entered  into  in  the  year  1732.  (3)  The  visionary 
and  extravagant  pretensions  of  Connecticut^  extending  to  lands 
westward,  as  far  ^  the  South  Sea^  began  to  annoy  tht  peace  of 
Pennsylvania  so  early  as  the  year  1753j(4)  and  although  the 
rights  of  sovereignty  and  jurisdiction,  after  much  irritation,  and 
conflict,  were  at  last,  in  the  year  1782,  authoritatively. decided  to 
belong  to  the  latter  state,  the  intruders  under  the  spurious  tide 
of  Connecticut^  continue  to  assert  a  private  right  of  soil,  over  a 
considerable  tract  of  Pennsylvania.  (5)  The  western  line  of  the 
charter  boundary,  corresponding  with  the  meanders  of  the  river 
Delaware^  remained  undefined  by  actual  sur\'ey;  and  it  was,  for 
a  while,  difficult  to  ascertain  the  limits  between  the  jurisdiction 
oi  Pcnnstjhania  and  Virginia  i  but  the  two  states,  actuated  by  a 
just  and  friendly  spirit  of  compromise^  appointed  commissibnei-s . 
to  run  a  line  of  separation;  and  their  report  upon  die  subject  was 
adopted  and  established  in  the  year  1784.  (6)  On  similar  princi- 
ples, the  jurisdiction  and  propert}*  of  the  islands  in  the  river  Dela^ 
ware  had  been. settled  between  Petinsyhania  and  Nexu- Jersey  in 
the  year  1783.  (7)  And  in  the  year  1792  the  state  completed  the 
present  range  other  territor}',  by  obtaining  a  formal  grant  from 
the  United  States  of  a  triangular  tract  of  land,  bounded  by  lake 
Erie  I  which  tract  had  been  ceded  and  relinquished  by  resolutions 
of  congress  of  the  6th  of  Jinie^  and  4th  of  September  1788;  and 
the  Indian  tide  was  purcliased,  and  extinguished  by  commission- 
ers, appointed  by  the  state,  in  January  1789. 

The  setdement  and  cultivation  of  Pennsylvatiia^  have,  at  all 
times,  been  the  favourite  objects  of  her .  government.  The  pro- 
prietaries, while  the  soil  and  jurisdiction  were  vested  in  them, 
resisted  every  attempt  of  individuals  to  purchase  lands  from  the 
Indiansi  but  permitted  a  free  access  to  the  land  office,  or  board 
of  commissionei-s,  which  they  instituted,  either  for  the  purpose  of 
obtaining  original  grants,  or  for  the  puqjose  of  completing  equi- 

(3)  See  Proud* t  Hitton  of  Pcnntvlvaniat  1  vol.  18^.  Cafet  in  Chancery  temp. 
Lit.  JIarikMcie,  o$2.    Penn  v.  Biafihnore,  I  Vez.  444.  S.  C 

(4)  For  a  history  of  the  rise  and  progress  of  the  claim,  see  a  pamphlet  pub- 
lished  in  the  >ear  1774,  by  Dr.  Jf^ltiiim  Smith,  the  late  provost  of  the  college 
or  Philadeipfua. 

(5)  For  the  proceedinjifs,  which  tenninatcd  in  the  decree  of  Trenton,  sec  thp 
JountaU  of  Congreut  for  the  year  I79I9  7  voi,  p.  16d.  171,  &c. 

{t)%ce^vol.p:207. 
(7)  Sec  2  ^o(.  p.  143 
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1800.  table  titles,  within  the  territory  over  which  they  had  themselves 
U-y— ^  extinguished  the  Indian  claim.  The  ownership  of  the  unappro- 
priated soil,  naturally  passed  with  the  political  sovereignty,  from 
the  proprietaries  to  die  commonwealth,  upon  the  principles  of  the 
revolution ;  and  accordingly  the  legislature,  on  the  27th  of  iVb- 
veinber  1779,  assumed  the  general  territorial  rights  of  the  pro- 
prietaries^  but,  at  the  same  time,  confirmed  to  them  all  their  pri- 
vate estates,  and  siich  proprietary  tenths  or  manors,  with  the  rents 
reserved  on  them,  as  had  been  surveyed  and  returned  into  the 
land  office,  before  the  4th  of  Jtdy  1776:  grantmg  also  a  sum  of 
130,000/.  sterling  to  the  Penfi  family,  as  a  mark  of  gratitude  for 
the  services  of  the  founder  of  Pennsylvania.  (8).  This  change  in 
the  0\vnership  of  the  soil,  rendered  in  necessary  to  provide,  under 
the  authority  of  the  state,  for  pre-existing  claims  to  parUcular 
tracts  of  land,  laken  up  and  located  under  the  proprietaiy  grants, 
warrants,  and  other  office  rights.  With  that  view,  exclusively,  a 
land  office  was  opened  in  the  year  1781;  (9)  and  in  the  ensuing 
year  a  board  of  property  was  instituted,  with  power  "  to  hear  and 
"  determine  in  all  cases  of  controversy  or  caveats^  in  all  matters 
*'  of  difficulty,  or  irregularity,  touching  escheats,  wairants  on  es- 
*'  cheats,  warrants  to  agree,  rights  of  pre-emption,  promises,  im- 
**  perfect  titles,  or  otherwise,  which  heretofore  have,  or  hereafter 
"  may,  arise,  in  transrxling  the  business  of  the  land  office."  (10) 
The  earliest  direct  appropriations  of  any  of  the  territory  of  the  state 
for  public  use,  subsequent  to  the  revolution,  were  two  provisions; 
the  first  for  laying  off  a  tract  of  land,  to  redeem  the  depreciation 
certificates,  which  had  been  issued  to  the  officers  and  soldiers  of 
the  Pe?m6i/ha?iia  line;  and  the  second  for  laying  off  another  tract 
of  land,  to  satisfy  the  donation,  which  had  been  promised  to  the 
»ame  troops,  by  a  legislative  vote  of  the  7th  of  March  1780;  both 
tracts  lying  north  and  west  of  the  rivers  Ohio  and  Alleghany^  and 
Cojiewango  creek.  (11)  On  the  1 3ih  of -4/?r/7 1 784,  however,  the 
land  office  was  opened,, for  granting  and  disposing  of  such  of  the 
unappropriated  lands, 'as  had  been  previously  purchased  from  the 
Indians^  at  the  rate  of  10/.  per  hundred  acres:  ("12)  and  soon  af- 
wards,  it  was  extended  to  the  sale  of  lands  within  the  purchase 
then  made,  or  about  to  be  made,  at  the  rate  of  30/.  per  hundred 
acres;  (13)  the  proceedings  being  regulated,  so  as  to  secure  im- 
partiality in  the  treatment  of  applicants,  by  an  act  of  the  8th  of 
J/^nV  1785.(14) 

From  this  operation  of  the  land  office,  thus  opened,  the  reser\'a- 
tions  were  confined,  1st,  to  islands  within  the  rivers  Susquehan^ 
nahj  and  its  branches,  the  Ohio^  the  Alleghany^  and  the  Dela\ 

(8)  See  1  W. />.  822.  (12)  See  2  w/.  ^  20t 

(9)  See  1  W.  p.  891.  (13)  See  2  vol.  /».  234.  2Ut  Ded,  1784 , 

(10)  See  2  to/,  p.  21.  Sth  April  1782.    (14)  See  2  tU  p.  311. 
(U)  Set  2  vol.  p.  H8. 12th  March  1783. 
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ware;  2cl,  to  the  appropriated  lands  north-westward  of  the  Ohio  1800. 
and  Alleghany;  3d.  to  the  triangular  tract  on  lake  Erie^  purchased  v.^v*^ 
from  the  United  States ;  and,  4th,  to  certain  bounties,  or  gifts,  con- 
ferred on  religious,  or  scholastic,  institutions,  and  pre-emptive 
rights  granted,  or  recognised,  by  law.  But  a  great  portfen  of 
die  valuable  land  of  the  state  being  sold,  an  act  was  passed  on 
the  Sd  of  April  1792,  for  the  sale  of  all  the  remaining  vacant 
lands  .within  the  commonwealth.  By  this  act  the  price  of  the  va- 
cant land  within  the  purchase  of  the  year  1768,  and  all  prior  pur- 
chases from  the  Indians^  was  reduced  to  50  shillings  for  every  hun- 
dred acres;  the  price  of  the  vacant  land  within  the  limits  of  the 
purchase  of  the  year  1784,  and  lying  east  of  the  river  Alleghany 
and  Conewango  creek,  was  reduced  to  5/.  for  every  hundred  acres ; 
and  all  other  lands  belonging  to  the  commonwealth,  lying  north 
and  west  of  the  rivers  Oluo  and  Alleghany y  and  Conewango  creek 
(not  specifically  appropriated)  were  offered  for  sale,  ^^  te  persons 
^  who  will  cultivate,  improve,  and  settle  the  same,  or  cause  the 
^^  same  to  be  cultivated,  improved,  and  setded,''  for  the  price  of 
TL  10«.  for  every  hundred  acres,  with  an  allowance  of  six  per 
centum  for  roads. 

l*he  manner  of  locating,  surveying,  and  securing,  to  the  re- 
spective purchasers,  the  tracts  of  land,  claimed,  either  upon  war- 
rants, upon  actual  setdements  completed,  or  upon  actual  setde- 
ments  commenced,  may  easily  be  traced  in  the  several  sections 
of  the  act:  but  as  the  present  case  depends  particulai*ly  on  a  con- 
struction of  the  ninth  section,  it  is  proper  to  recite  it  here  at  large: 
**  And  be  it  further  enacted,  &c.  that  no  warrant,  or  survey,  to 
^  be  issued,  or  made,  in  pursuance  of  this  act,  for  lands  lying 
*^  north  and  west  of  the  rivers  Ohio  and  Alleghany^  and  Cbn^- 
**  rvafigo  creek,  shall  vest  any  tide  in  or  to  the  lands  therein  men-. 
**  tioned,  unless  the  grantee  has,  prior  to  the  date  of  such  war- 
^^  rant,  made,  or  caused  to  be  made,  or  shall,  within  the  space  of 
^  two  years  next  after  the  date  of  the  same,  make,  or  cause  to 
^  be  made,  an  actual  settlement  thereon,  by  clearing,  fencing, 
^  and  cultivating,  at  least  two  acres  for  everyhundred  acres  con- 
**  tained  in  one  survey,  erecting  thereon  a  messuage  for  the  habi- 
*'  tatitm  of  man,  and  residing,-or  causing  a  family  to  reside  there- 
*«  on,*  for  the  space  of  five  years  next  following  his  first  settling 
^^  of  the  same,  if  he  or  she  shall  so  long  live ;  and  that  in  default 
^^  of  such  actual  setdcment  and  residence,  it  shall  and  may  be  law- 
^  ful  to  and  for  this  commonwealth,  to  issue  new  warrants  to  other 
<^  actual  setders  for  the  said  lands,  or  any  part  thereof,  reciting 
^^  the  original  warrants,  and  that  actual  setdements  and  residence 
^^  have  not  been  made  in  pursuance  thereof,  and  so  as  often  as  de- 
^^  fault  shall  be  made,  for  the  time  and  in  the  manner  aforesaid, 
"  which  new  grants  shall  be  under  and  subject  to  all  and  ever)' 
>^  the  regulations  contained  in  this  act:  Provided  ahvays  never- 
**  thele^Sy  That  if  any  such  actual  settler,  or  any  grantee  ip  any 
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1800*  ^  such  original  or  succeeding  warrant  shall,  by  force  of  arms  of 
^  the  enemies  of  the  United  States^  be  prevented  from  making 
^  such  actual  setdement,  or  be  driven  therefrom,  and  shall  persist 
^^  in  his  endeavours  to  make  such  actual  setdement  a»  aforessud, 
*'*'  then,  in  either  case,  he  and  his  heirs  shall  be  entided  to  have 
^  and  to  hold  the  said  lands,  in  the  same  manner  as  if  the 
^^  actual  settlement  had  been  made  and  continued."  3  vol.  212. 
Doll.  edit. 

As  the  dispensation  contained  in  the  proviso,  was  to  operate 
only  in  the  case  of  an  existing  warfare,  it  was  stated,  in  the  dis-* 
cussion  of  the  present  case,  that,  in  fact,  hostilities  between  the 
United  States^  and  the  Indians^  were  never  so  entirely  discon- 
tinued, from  the  period  of  the  revolutionary  contest,  until  gene- 
ral Wayne^s  treaty  in  the  year  1795,  as  to  render  it  practicable, 
with  safety,  to  make  actual  setdements  upon  the  lands  in  ques^ 
tion.  The  position  was  shown  historically,  from  the  military  ope- 
rations of  the  federal  and  state  governments ;  judicially,  from  the 
opinions  of  the  Courts  of  justice;  and  experiment^y  from  the 
evidence  of  disinterested  individuals.    Thus, 

After  the  European  peace  of  1783,  an  army  was  always  main, 
tained  on  the  western  frontier.  During  several  years,  general 
Harmer  was  employed  in  making  hostile  incursions  into  the  /n-» 
dian  country;  and,  in  the  year  1790,  he  was  defeated.  The  pro- 
gress of  genera]  Su  Clair  terminated,  also,  in  defeat,  on  the  4th 
of  Novefnber  1791,  only  fi%'e  motiths  previously  to  die  date  of 
the  law.  General  Wayne  succeeded  to  the  command,  prose- 
cuted the  war  with  vigor,  and  completely  routed  the  enemy  in 
the  year  1794.  This  victory  produced  a  treaty,  which  was  signed 
on  the  3d  of  Attgust  1795,  and  was  ratified  on  the  22d  oi  De^ 
cember  following.  While  these  events  occurred,  the  north-west- 
cm  frontier  of  Pennsylvania  was  constantly  exposed  to  the  san- 
guinary incursions  of  the  Indians  \  many  lives  were  lost;  and,  iii 
the  very  description  of  the  proviso  to  the  9th  section  of  the  act, 
every  actual  setder,  or  grantee,  was  **  by  force  of  arms  of  the 
**  enemies  of  the  United  States^  either  prevented  from  making  an 
"  actual  setdement,  or  driven  from  it."  The  state  of  PennsyU 
vania^  co-operating  with  the  federal  government,  before  the  act 
passed,  in  the  very  session  in  which  it  passed,  and  so  late  as 
December  1795,  called  out  parties  of  the  militia,  raised  regular 
troops,  and  established  military  posts:  "and,  at  one  period,  while 
negotiations  for  peace  were  carr}'ing  on,  the  state  suspended  her 
settlements,  and  plans  of  defence,  in  die  country  bordering  on 
lake  Erte^  at  the  request  of  the  federal  government,  lest  the  ene- 
my might  take  umbrage  and  break  off  the  treaty.  (15)    In  fine, 

the 

{15).For  the  various  military  measurespursued  by  tlic  5tate  governmenti^and 
the  general  opinion  ot  dan^r,  see  the  tollowinf^  laws,  and-the  entries  in  the 
journals  of  the  senate:  3  va/.  19.  17th  March  1791.  1  Journal  Sen.  ^2,  3.i34th 
Jbi^m  1791.  ilnd.  27.  29.  37. 47.  54.  December  1791,  and  January  1792.  3  State 
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the  result  of  these  circumstances  to  prevent  making,  and  continu-    1800. 
ing  actual  settlements,  during  the  Indian  war,  has  been  repeatedly  ^— ^  .»» 
recognised  in  the  western  county  Courts,  and  in  the  Courts  of 
Nisi  Friusy  held  by  the  Judges  of  the  Supreme  Court  in  Allege 
hany  county,  subsequent  to  the  ratification  of  general  JVayne^s 
treaty.  (16) 

But  the  dispensation,  contained  in  the  proviso,  is,  likewise, 
qualified  with  a  stipulation,  that  the  actual  settler,  or  grantee,  in 
any  warrant,  ^^  shall  persist  in  his  endeavours  to  make  such  actual 
"  settlement"  as  the  law  describes.  The  perseverance  of  the 
Holland  company,  in  time,  in  labour,  and  in  money,  was,  there- 
fore, exhibited  in  detail  upon  the  present  occasion.  It  appeared 
from  various  official  documents,  and  depositions,  that  the  com- 
pany had  purchased  and  paid  for  1162  tracts,  of  400  acres  each, 
situated  in  districts  No.  1, 2, 3, 6,  and  7,  and  that  for  these  tracts 
warrants  of  survey  were  issued,  dated  respectively,  in  the  months 
of  April  1792,  and  of  April  and  August  1793.  From  the  day  ol 
issuing  the  warrants  until  the  present  day,  the  endeavour  of  the 
company  and  their  agents,  to  occupy,  improve,  and  settle  the 
lands,  has  been  incessant.  Thus,  as  soon  after  the  dates  of  the 
warrants,  as  the  deputy  sur\'eyors  could  be  prevailed  upon  to  at- 
tempt to  execute  the  surveys,  in  the  years  1794,  and  17^5,  a 
general  agent  was  appointed  tc  superintend  the  business  of  the 
company,  a  large  store  wa^  built  at  Cassewago^  or  Meadevillcj 
•and  a  sum  exceeding  5000  dollars  was  actually  disbursed.  In  the 
year  1796,  companies  of  setders  were  invited,  encouraged,  and 
engaged;  ample  supplies  of  provisions,  implements,  utensils,  &c. 
were  sent  into  the  country;  the  expense  of  transporting  families 
was  liberally  advanced;  a  bounty  of  one  hundred  acres  was  given 
for  improving  and  settling  each  tract;  and  a  further  sum  of  about 
22,000  dollars  was  actually  disbursed. 

In  the  year  1797  a  sum  of  about  60,000  dollars  was  further  ex- 
pended in  promoting  the  same  objects,  including  payments  on 

Lawt^  177.  20th  January  1792.  2  yourn.  Sen.  8th  December  17^*  3  State  Lavt^, 
335.  3d  April  1793.  2  Jdurn.  Sen,  288.  29th  Ju^iut  1793.  lb.  294. 4th  September 
1793.  lb.  5th  December  1793.  3  State  XatM/464.  «.  2,  3.  28th  February  1794. 
lb.  483.  8th  April  1794.  2  ycmm.  Sen^2H,  5.  2d  September  1794.  3  State  Lavtsr 
757. 13th  April  1795.  lb.  763.  *.  13,  14.   " 

(16)  See  Ewdlt^s  Lessee  v.  Sigkland,  ante,  p.  161.  M*Laug1Uin*9  Lessee  v. 
Davton,  and  Morfis**  Lessee  v.  Neighman,  pMt. 

-  Since  this  report  was  prepared,  the  same  question  has  been  af^itated  in  the 
Circuit  Court  of  the  United  Statet,  in  the  Leatee  of  Balfour  v.  Meade,  W  April 
term  1803.  The  evidence  was  concKisive,  that  until  the  springy  of  1796,  it  was 
not  safe  to  prosecute  settlements  in  the  countiy,  lyinfj^  nortXv  and  west  of  the 
rivers  Ohio  and  Alleghany,  and  Conevoango  creek:  and  althoug^h  the  cause  wasL 
decided  in  favour  oi  Uie  defendant,  v.*ho  claimed  as  an  acttial  settler,  upoir 
other  grounds.  Judge  Wathington,  in  his  charge  to  tlie  jur}',  admitted  the  fact 
to  be  |>roved,  and  declared,  that  where  the  fact  of  prevention  could  avail  the 
party,  it  operated  during  the  whole  war,  and  for  a  reasonable  time  (according 
to  the  circumstances  of  the  case)  after  the  treaty  of  peace.  The  case  is  re- 
ported in  a  subsequent  part  of  ilie  present  volume 

contracts, 
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1800*  contracts  for  settlement^  and  quieting  adverse  claims.  In  the 
i»'v'"^  year  1/98,  mills  were  erected,  roads  were  opened,  and  other  ex- 
ertions were  made,  at  a  charge  of  not  less  than  30,000  dollars. 
In  the  year  1799,  the  sum  of  40,000  dollars  and  upwards  was 
expended  in  improvements  and  setdements ;  in  the  salaries  and 
wages  of  agents  and  workmen;  in  opening  and  repairing  roads; 
and  in  patenting  876  tracts  of  land.  And  in  1800  the  operations 
and  advances  of  the  company* will,  at  least,  be  equal  to  those  of 
any  preceding  year.  In  short,  at  the  dose  of  the  present  year, 
near  400,000  dollars  will  be  expended,  according  to  the  foUow- 
ing  view  of  the  subject. 

The  amount  of  the  purchase  of  die  late  J  canes 
TVihonj  £sq.  including  the  purchase  money  paid  to 
the  state,  at  the  period  of  obtaining  warraiits,i^vnis     222,071  10 

The  amount  of  disbursements  for  making  im- 
provements, setdements,  &c.  was  157,000 

The  amount  of  taxes  and  expenditures,  for  the 
year  1800  will  be  18,000 

Doll&rs,  397,071  lO 

And  regarding  the  operations  of  the  company,  in  another  as- 
pect, we  find,  that  the  gross  amount  of  the  expenditures,  upon 
the  quantity  of  land,  which  remained  for  them  to  improve  and 
settle,  will  furnish  an  average  at  the  rate  of  230  dollars,  for  each 
und  every  tract.    For  itistance : 

Tracts. 

The  original  number  of  warrants  called  for,  1 163 

But,  from  this  aggregate  there  must  be  deducted, 

On  account  of  prior  occupants  of  the  land  113 

On  account  of  tracts  lost  upon  re-surveys  in  district 
No.  1  11 

On  account  of  tracts  lost  upon  re-f  urveys  in  district 
No.  6  3 

On  account  of  bounties  to  actual  settlers,  who  im- 
proved under  the  company,  but  at  their  own  charge, 
one-fourth  of  1021  tracts  259 

386 

776 

Then,  it  is  seen,  diat  the  gross  amount  of  the  expenditure  to 
the  present  period,  of  178,000  dollars  being  equally  apportioned 
it)  776  tracts,  furnishes,  as  has  been  stated,  an  average  disburse- 
ment of  about  230  dollars,  for  improving  each  tract;  a  sum  which, 
•  in  ordinary  times,  would  certainly  have  been  competent  to  ac- 
complish every  improvement  designated  in  the  act  of  the  3d  of 
April  1792. 

But 
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But  leaving  these  details,  for  a  moment,  to  contemplate  the  1800, 
general,  effect  of  the  capital,  industry,  -and  enterprise,  which  the  u^y^ 
HoUand  company  have  thus  employed  and  displayed;  and,  it  is 
found,  that  by  a  conduct  the  most  upright  and  conciliatory, 
they  have  avoided,  or  adjusted,  ever}^  conflicting  claim  to  any 
part  of  their  purchase;  so  that  there  does  not  now  exist  a  single 
caveat  on  the  files  of  the  land  office,  against  the  issuing  of  any 
patent  they  demand.  The  benefit  of  their  exertions  has  extended, 
too,  far  beyond  the  limits  of  their  own  property:  nor  are  they 
merely  their  neighbours,  who  are  accommodated  and  enriched; 
but  the  opulence,  population,  and  security,  of  the  whole  range  of 
western  frontier,  have  been  augmented  beyond  all  calculation. 
Nay,  the  influence  of  the  example  has  been  diifused  diroughout 
the  state,'and  is  f^  in  every  quarter  of  the  union. 

Con9idering  the  terms  of  th6  act  of  the  3d  of  April  1792^  it  be- 
came a  question  at  the  land  office,  in  what  manner  the  accom- 
plishment of  an  actual  setdement  and  residence,  within  the  mean- 
mg  of  die  enacting  part  of  the  9th  section,  should  be  proved ;  and, 
also,  upon  what  evidence,  the  dispensation  of  the  proviso,  was  to 
be  allowed. .  On  the  first  object,  the  board  of  property,  on  the 
16th  of  December  1797,  prepared  and  published  tht  form  of 
a  certificate  in  the  terms  of  the  law,  to  be  signed  by  the  deputy 
surveyor  of  the  proper  district,  and  "by  die  district  judge,  or  two 
justices  of  the  peace, . residing  ift  the  vicinity  of  the  land:  (17) 
and  on  the  second  object,  they  took  the  precaution  of  consulting 
the  attorney-general,  upon  the  form  which  they  had  drafted;  and 
that  gendeman,  as  it  appears  from  the  minutes  of  the  board,  dated 
the  2tst  December  1797,  declared  "the  certificate  proposed  by 
**  them,  respecting  the  lands  lying  north  and  west  of  the  rive» 

(17)  The  minute  of  the  board  of  property,  is  in  these  wotds: 

'  At  a  ipecial  meeting  of  the  Board  of  Property^  16M  Dec.  1797* 

CDANIEL  iBRODHEAD,  S.  G.")       ^.y^^ 
sent ^  JOHN  HALL,  Secretary,  C  ^^.  '^^ 

(.FRANCIS  JOHNSTON,  r.  g.> ^^"^ "™^^* 
Retohredy  That  the  following^  be  the  foi'm  of  the  certificate  to  be  produced 
to  the  secretary  of  the  land  office,  before  Any  patents  shall  issue  for  land  lyings 
north  and  west  of  the  rivers  dhio  and  Alleghany  and  Cone^ango  creek,  and  that 
the  same  be  signed  by  the  proper  deputy  surveyor  of  the  district  where  tlie 
land  lies,  and  by  tjie  district  judge,  or  two  Justices  of  the  peace  Jn  the  vicinity  ■ 
of  the  said  land,  and  that  the  secretary  cause  the  said  form,  with  this  resolu- 
tion, to  be  published  in  the  Pittsburgh  Gazette. 

We  do  herieby  certify,  that  hath  made,.olr  caused  to  be  made, 

an  actual  settlement  on  a  tract  of  land,  containin|v>  acres,  lying  nortli 

and  west  of  the  rivers  Oliio  and  Alleg harry,  and  Conevoango  creek,  situate,  &c. 
(here  describe  the  land)  by  clearing,  fencing,  and  cultivating,  at  least  two 
acres  for  every  hundred  acres,  contained  in  the  survey  of  said  tract;  that  he 
hath  erected  thereon  a  messuage  for  the  habitation  of  man,  and  resided,  or 
caused  a  family  to  reside  thereon,  for  the  spa^e  of  five  years  next  following 
his  first  settling  of  the  same.  - 

(A  true  copy)  JOHN  HALL, 

Secretary  oftlte  land  office. 
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1800.  ^  Ohio  and  Alleghany^  and  Canewango  creek,  to  be  unexcepdon* 
Li»Y— >  *^  ahle ;  if  there  was  added  a  clause,  conformable  to  the  proviso 
^  contained  in  the  ninth  section  of  the  act,  that  where  the  setder, 
^  or  grantee,  has  been  prevented  making  such  setdement,  or  hath 
^  been  driven  therefrom,  by  force  of  arms  of  the  enemies  of  the 
^  United  States^  and  has  persisted  in  his  endeavours  to  make 
^^  such  setdement,  he  is  entitled,  as  if  such  setdement  hadac- 
^^  tually  been  made  and  continued."  (18) 

Upon 

(18)  The  proceedings  on  this  subject  9st,  as  feBov: . 

December  21st,  1797. 

The  board,  desirous  of  establishing  a  legal  form  of  a  certificate,  to  be  pro- 
duced  to  the  secretary  of  the  land  omcc,  before  patfents  shall  issue  for  lands 
lying  north  and  west  of  the  rivers  Ohio  and  AlUghtu^  and  Contvsango  cr^ek, 
wrote  to  yared  Ingersoll,  Esq.  attomey-gencral,  for  his  opinion  and  directions 
on 'this  subject,  to  which  they  received  the  following  reply,  viz. 

••  Gentlemen, 
**  The  certificate  proposed  by  yoii,  respecting  the  lands  lying  nortli  and  west 
"  of  the  rivers  Ohio  voiA- Alleghany  and  Cone^rnigocrteYi^  appears  to  me  to  be 
"  unexceptionable  in  its  fonn,  provided  you  add  a  clause  conformable  to  the 
'.'  proviso  contained  in  the  9th  section,  that  where  the  settler  or  grantee  Jias 
**  been  pi^evented  making  such  settlement,  or  hath  been  driven  therefrom  by 
^*  force  of  arms  of  the  enemies  of  the  United  Statett  and  has  persisted  in  his 
**  endeavours  to  make  such  settlement,  he  is  entitled  as  if  such  settlement  had 
**  actually  been  made  and  continued.** 

Whereupon,  the  board  made  the  fiallowing  resolution,  adc^tingthe  annexed 
form  of  certificates,  viz. 

Heso'l'ffed,  That  the  following  be  the  form  of  the  certificate,  or  certificates, 
to  be  produced  to  the  secretary  of  the  land  office,  before  any  patent  or  patents 
shall  issue  for  lands  lying  north  and  west  of  the  rivers  Ohio  and  Alleghany  and 
Qmefoaogo  creek,  and  that  the  same  be  signed  by  the  proper  deputy  surveyor 
of  the  district  where  the  land  lies,  and  by  the  district  judge,  or  two  justices  of 
the  peace,  in  the  vicinity  of  the  said  land;  and  that  the  secretary* cause  the 
same  form,  with  this  resolution,  to  be  published  in  the  Pituburgh  Gazette: 

**  We  do  hereby  certify,  satisfactory  proof  having  been  made  to  us.  That 
hath  made,  or  caused  to  be  made,  an  actual  settiement  bn  a 
tract  of  land,  containing  acres,  lying  north  and  west  of  the  rivers  Ohio 

and  Alleghany  and  Conetoango  creek,  situate,  &c.  (here  describe  the  land)  by 
clearing,  fencing,  and  cultivating,  at  least  two  acres  for  every  hundred  acres 
contained  in  the  survey  of  the  said  tract:  that  he  hath  erected*  or  caused  to 
be  erected,. a  messuage  for  the  habitation  of  man,  and  residec^  or  caused  a 
family  to  reside  thereon,  for  the  space  of  five  years  next  following  his  first  set- 
tling the  same.'* 

Or, 

«  We  do  hereby  certify.  That  the  mntee,  or  settler,  hatlt 

been  prevented  firotn  making  a  settiement  on  a  tract  of  land,  containing 
situate,  &c.  conformable  to  the  proviso,  contained  in  the  9Ui  sec* 

tion  of  the  act^  entitied  **  An  act  for  the  sale  of  vacant  lands  within  this  Com- 
monwealth," passed  the  third  day  of  April,  1792,  by  force  of  arms  of  the  ene- 
mies of  the  United  Statet;  and  that  he^  the  said  .  ,  hath  per- 
sisted in  his  endeavours  to  make  such  settiement." 

I  certify,  That  the  above,  and  foregoing,  is  a  true  copy  of  a  minute  of  the 
Board  of  Property  of  Pennsylvania,  entered  in  minute  of  property  book.  No.  S. 
pages  359  and  360,  remaining  in  tlie  office  uf  the  secretary  of  tiie  land  office 

of 
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Upon  such  deliberation,  and  widi  such  uniformity  of  opinion,    1800. 
in  all  the  officers  of  the  government,  the  forms  of  patents,  as  well  ^^— j 

^f  Faauyivania.   In  testimony  whereof,  I  hare  hereunto  set  my  hand  and  seal 
of  the  land  office  aforesaid,  at  Laneastert  this  14tU  day  of  Fehruarj  1803. 
(L.  S.)  ANDR£W  ELLICOTT, 

Secretary  of  the  land  o0ice. 

The  form  <f  Patent  adapted  in  case  rf  Prevention,  and  issued  to  the  Qnnpanj. 

THE  COMMONWEALTH  OF  PENNSYLVANIA. 

To  all  to  vahom  thete  pretenu  shall  come.  Greeting: 

KNOW  T£,  Tliat  in  consideration  of -the 
(L.  S.)  THO.  MIFFLIN,  monies  paid  by  yohn  MelUek^  into  the  receiver 
general's  office  of  this  commonwealth,  at  the 
granting  of  the  warrant  herein  after  roentionedy  and  of  the  sum  of  three  pounds 
eight  shillings  and  nine  pence,  lawfid  money,  now  paid  by  fFilhem  WilUnk, 
Nieolaas  Van  Staphorst,  PieterStadnittJti,  Christiaan  Van  Eegrten,  Hendrick  Vollen* 
kopen,  and  Mutgert  ffmn  Sehinvmelpennineif  into  the  said  otHce;  and  also  in  con- 
sideration of  the  said  Wilhem  WilUnk^  Nicdaae  Van  Staphorst^  Pieter  Stadnit- 
tki,  Christiaan  Van  Ee^hen,  Mendriek  Vollenhamen,  and  Putgert  yan  Sehifnrnel- 
penninei,  having  made  it  appear  to  the  board  of  property,  that  they  were,  by 
Ibtce  of  arms  of  the  enemies  of  the  United  Statest  prevented  fi-om  snaking  such 
■settlement  on  tlie  herein  after  described  tract  of  land,  as  is  required  by  the  9th 
section  of  an  act  of  the  general  assembly  of  this  commonwealth,  passed  the 
third  day  of  April  1792,  entided  *'  An  act  for  the  sale  of  vacant  lands  within 
Ibis  com'monweahh,"  within  the  time  therein  mentioned,  and  that  they  the  «aid 
Wilhem  Willink^  Nieolaa»  Van  Staphoret,  Pieter  Stadnifki,  Chrietiaan  Van  Ee^- 
hen,  Hendrici  VoUenhaoen^  and  Rutgertyan  Sehiinmelpenninck^  hare  persisted  m 
their  endeavotvs  to  make  such  settlement,  there  is  granted-by  the  said  common- 
wealth unto  the  said  WUhem  Wdlink^  Nicolaat  Van  Staphorst,  Pieter  StaJmuki^ 
Christiaan  VonEtghen^  Sendrick  VoUenhaven,  and  Rutgert^ar.  SehimmelpennineJk, 
of  the  city  €/[  Anuterdam^  a  certain  tract  of  land  c^ea  Komiandy,  situate  in 
district  Na  2,  north  and  west  of  tlie  rivers  Ohio  and  AlUghoMtj^  in  Mleghatn 
county,  beginning  at  an  ironwood;  thence  by  land  of  Charles  W.  Peaie,  south 
three  hundred  aiMl  twenty  perches,  to  a^red  oak;  thence  by  land  of  Michael  Can* 
ner,  west  two  hundred  and  thirteen  perches,  to  an  oak;  thence  Jby  land  of 
William  Cameron  and  land  of  Peter  Pafnton,  north,  three  hundred  and  twenty 
perches,  to  a  white  oak;  and  thence  bylandof /xoo^  Poxton,  east,  two  hundred 
and  thirteen  perches,  to  the  beginning,  containing  finir  hundred'  and  one  acres 
onehuncbed  and  fifty  perches,  and  the  allowance  of  six  per  cent  for  roads,  &c 
[which  said  tract  was  surveyed  in  pursuance  of  a  warrant,  dated  tlie  eighteenth 
day  of  April  1792,  granted  to  the  said  yohn  Melbeck,  who  b^  deed,  dated  the 
fifth  day  ofyanmary  1797,  conveyed  the  said  tract  to  the  said  Wilhem  Willink, 
Nicolaas  Van  Staphorst,  Pieter  Stadniukif  Chrietiaan  Van  Eeghen^  Bendrtck  Vol- 
lenhovent  and  Rn^gert  yon  Schimmelfennimck']  frith  the  appurtenances.  To  have 
and  to  hold  the  said  tract  or  parcel  of  land,  with  thie  appurtenances,  unto  the 
^aid  Wilhem  WiUink,  Nicfdaas  Van  Staphorst,  Pieter  Stadnitskit  Christiaan  Van 
Eeghen,  Mendriek  VoUemhoven^  and  Rutgert  yan  SehiHimelpenninei,  their  heirs 
and  assigns,  to  the  use  of  the  said  Wilhem  WiUinJt,  Nieolaas  Van  Stapharst^ 
Pieter  Stadniuki^  Christiaan  Van  Eewhen^  Hendrick  VoUenhomen,  and  Rutgert 
yan  Sehimmelpaminek,  their  heirs  and  assigns  forever,  free  and  clear «of  all  re- 
strictions and  reservations  as  to  mines,  royalties,  quit-rents,  or  otherwise,  ex- 
cepting and  reserving  only  the  fifth  part  of  all  gold  and  silver  ore,  fjr  the  use 
of  this  commonwealth,  to  be  delivered  at  the  pit's  mouth,  clear  of  all  charges. 
IN  WITNESS  whereof  TUOMAS  MIFFLIN,  governor  of  die  said  com- 
monwealth, hath  hereto  set  his  hand,  and  caused  the  state  seal  to  be  here- 
unto affixed,  the  seventh  day  of  October,  in  the  year  of  our  Lord  one  tliousand 
-seven  hundred  and  ninety-nine,  and  of  thecommocfrealth  the  twcnty-fiMUth. 
Attest, 

JAMES  TRIMBLE,  Dep.  %co'ry. 
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1800.  as  the  forms  of  the  certificates  of  settlement,  or  of  prevention, 
u-v-V  %vere  fixed  and  declared.  The  Population  Company  (an  associ- 
ation formed  on  similar  principles  and  with  similar  views)  re- 
ceived on  the  4th  of  February  1799,  patents  for  numerous  tracts 
of  land,  uppn  exhibiting  the  proofs  of  prevention  prescribed  by 
the  board  of  property.  •  The  Holland  company  applied  for  patents 
for  all  their  tracts,  and  have  actually  received  patents  for  876 
tracts;  the  other  patents  being  then  withheld,  merely  for  the  pur- 
pose of  a  re-survt  V,  which  the  survej-or  general  directed  to  be 
mr.de,  in  consequence  of  the  inaccuracy  of  the  deputy  surveyor. 
But  before  the  re-survey  could  be  executed,  a  change  had  taken 
place  in  the  land  officers ;  a  new  construction  was  givep  to  the 
proviso,  attached  to  the  9t!:i  section  of  the  act;  it  was  insisted, 
that  no  patent  could  issue  unless  the  terms  of  settlement  imd  re- 
sidence were^  at  some  period,  complete  d,  though  die  obligation 
to  complete  them,  during  the  Iv.dian  v/ar;  was  suspended^  and 
the  resolutions  and 'proceedings  of  the  former  board  of  propertj', 
on  die  subject,  v/ere  not  deemed  authoritative  and  conclusive  upon 
the  prtrsent  board.  At  the  same  time,  a  number  of  persons  in- 
truded upon  the  lands  of  the  warrantees,  on  die  pretence  that  the 
forfeiture  for  non-settlement,  was  absolute,  at  the  expiration  of 
two  years  from  the  date  ofthe  wan-ants,  and  set  up  claims  as  ac- 
tual settlers.  When,  therefore,  the  Holland  company  renewed 
their  applications,  for  the  rest  ot  their  patents,  the  secretary  of 
the  land  office  refused  to  issue  them;  and  the  present  motion 
was  made  to  compel  him  to  do  so,  as  ah  official  duty,  by  a  writ 
oi  mandamus f  (19) 

Such  were  the  circumstances  ^collected  from  evidence,  of  un- 
questionable n6toriety,  from  testimony  in  the  cause,  or  from  con- 
cessions of  counsel)  upon  which  tiie  controversy  arose.  The  ge- 
neral question  was,  whether  the  Holland  company  had  performed 
the  condition  of  improvement,  settlement,  and  residence,  arinfixed 
to  the  sale  of  the  lands:  or  were  released,  by  the  operation  of 
the  proviso  to  the  9th  section  of  the  act,  from  the  obligation,  to 
perform  it?  And  the  arguments  in  support  of  the  rule,  embraced 
three  distinct  objects  of  inquiry:  1st.  The  facts  relative  to  the 
hostile  state  of  the  countiy,  and  the  persevering  endeavours  of 
the  Holland  company  to  accomplish  the  settlement  prescribed  by 
the  act.  2d.  The  construction  of  the  proviso,  attached  to  the  9th 
section  of  the  act.  3d.  The  propriety  of  proceeding,  in  this  case, 
by  mandamus. 

1st.  Of  the  facts  relative  to  the  hostile  state  of  he  country;  and 
die  persevering  endeavours  of  die  Holland  company,  to  acc6m- 
pUsh  the  setdement  prescribed  by  the  act. 

(19)  Several  objections  were  made,  in  tlie  course  of  the  nrjpiment,  to  the 
form  of  tlie  certi'iicates  produced  by  the  Holland  company;  but  these,  and 
other  objections  in  point  of  form,  eventually  yielded  to  a  discussion  artd  de- 
cision of  the  general  question. 

Whatever 


Supreme  Court  or  Pennsylvania,  Igl 

Whatever  may  be  tlic  effect  of  the  proviso  in  suspending,  or  ldOO« 
releasing,  the  obligation  to  settle  and  improve  the  land,  the  case  v^ry^-^ 
in  which  it  operates  cannot  be  mistaken.  If  a  grantee  in  any 
warrant  is  prevented,  by  force  of  arms  of  the  enemies  of  the 
United  States^  from  making  an  actual  setdement,  it  is  the  ex- 
press case  of  the  proviso:  but,  it  will  not  be  contended,  that  the 
force  of  arms,  here  mentioned,  means  an  actual  ^application  of 
military  force,  the  tomahawk,  or  the  rifle-,  either  to  drive  a  man 
from  his  setdement,  or  to  prevent  his  entering  upon  the  land^ 
with  a  view  to  setde  it.  A  well  grounded  apprehension  of  per- 
sonal violence  and  danger,  from  a  public  enehiy;  a  terror  arising 
from  the  force  of  arms  in  the  neighbourhood;  are  equally  within 
tlie  spirit  and  protection  of  the  law. 

The  actual  state  of  hostility  is  proved  in  every  possible  way. 
The  army  of  the  United  States  was  opposed  to  the  Indians ^  as  to 
a- public  enemy,  and,  with  various  success,  from  the  year  1783, 
to  the  yearl795.  At  the  time  of  passing  the  act,  of  the  3d  of  ^^r// 
1792  (and,  certainly,  this  fact  furnished  the  inducement,  for  in- 
serting the  proviso  to  the  9th  section)  the  whole  of  the  north  west- 
em  frontier  of  Pennsylvania  was  in  constant  danger  and  alarm. 
For  some  time  after  the  act  was  passed,  the  deputy  surveyors  did 
not  dare  to  venture  upon  the  execution  of  the  duties  of  their  office. 
And,  imtil  the  spring  of  1796,  not  an  actual  setder  inhabited  the 
countr}%  except,  perhaps,  a  few  bold  and  enterprising  men,  in  the 
vicinity  of  a  gaiTison.  But  the  constitution  of  the  United  States^ 
has  declared  "that  no  state  shall,  without  the  consent  of  con- 
^'  gress,  lay  any  duty  of  tonnage,  keep  troops^  or  ships  of  war,  in 
"  time  ofpeace^  &c.  or  engage  in  war,  unless  actually  invaded,  oc 
"  in  such  imminent  danger  as  will  not  admit  of  delay."  ArU  1^ 
.9.  10.  Now,  the  state  oi  Pennsylvania  did  raise  and  maintain 
troops,  for  the  defence  of  her  western  frontier,  froni  the  17th  of 
March  1791,  until  the  spring  of  the  year  1796,  alleging  "  that 
^^  there  was  imminent  danger  of  being  invaded  by  the  Indian 
«'  tribes,  then  at  war  with  die  United  States  \  and  that  it  "was  ne- 
"  cessary  to  take  immediate  and  vigorous  measures  to  prevent 
"  hostile  incursions,  and  to  provide  lor  the  security  of  the  fron- 
"  tier  inhabitants  of  this  commonwealth."  The  military  opera- 
tions of  the  state,  must,  therefore,  be  regarded,  on  constitutional 
ground,  as  the  best  evidence,  that  a  war  existed;  and  the  effects 
of  that  war,  in  preventing  the  settlement  and  occupancy  of  lands 
lying  nortii  and  west  of  Uie  riwm  Ohio  md  Allegluinyy  and  Cone- 
rvango  creek,  cannot  be  more  forcibly  pourtr^yed,  diari  in  the 
legislative  and  executive  declarations  and  acts  of  the  govern- 
ment. The  judicial  authority,  indeed,  has  already  settled  the 
fact,  that  hostilities  existed  from  the  time. of  passing  the  act,  imtil 
the  ratification  of  general  JVayne*s  treaty;  and,  without  limiting 
the  operation  of  the  fact  to  a  mere  suspension  Of  the  condition 
of  settlement,  impi-ovement,  and  Ksidence,  the  operation  so  far, 
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1800.    at  least,  was  expressly  recognised,  during  the  continuance,  of  hos- 
^mmm^'mmJ  tiUtics,  iu  tlic  casc  of  Morrises  Lessee  v.  Neighman. 

But,  notwithstanding  the  hostile  state  of  the  country,  the  Hoi- 
land  company  commenced  and  prosecuted  their  attempts  to  set- 
tle and  improve  the  land,  during  the  whole  period  of  the  war,  in 
a  manner  equally  meritorious  and  beneficial.  It  is  true,  perhaps, 
that  an  attempt  was  not  made  to  settle  each  particular  tract;  but 
the  general  effort  to  settle  the  whole,  was  all  that  could  be  rea- 
sonably expected,  under  such  circumstances;  a  combination  of 
force  and  capital  could  alone  diminish  the  danger  to  be  en  oim- 
tered;  and  the  result  greatly  contributed  to  establish  a  L»i!rvier 
against  ^he  incursions  of  the  Indians.  To  the  exertions  during 
the  years  1794  and  1795,  while  the  war  continued,  must  be  ad- 
.  ded  the  perseverence  of  the  company,  in  their  endeavours  to  set- 
tle and  improve  in  even'  subsequent  year.  During  the  war,  the 
disbursements  for  purchase  money,  and  charges  of  improvement, 
amounted  to  near  230,000  dollars;  and  since  the  war,  besides  die 
allowance  to  settlers,  the  disbursements  of  cash,  have  exceeded 
178,000  dbllars.  Nor,  ought  it  to  be  forgotten,  that  after  the 
dangers  of  war  had  ceased,  another  evil,  almost  as  embarrassing, 
interrupted,  annoyed,  and,  in  many  instances,  frustrated  the  en- 
deavours oi  the  company.  Rumours,  raised  and  circulated  by 
artful  and  interested  men,  and  countenanced  by  the  obscure  and 
equivocal  language  of  the  law,  M'ere  heard  to  insinuate,  that  the 
wan-antees  had  incurred  a  forfeiture  of  their  lands,  by  the  lapse 
of  two  years  from,  the  dates  of  the  warrants,  notwithstanding  the 
terms  of  the  proviso.  Some  of  those  persons,  who  had  engaged 
to  settle  for  the  company,  began  to  assert  a  right  of  settlement 
for  themselves.  Hordes  of  intruders  were  pressing  eagerly  into 
the  possession  of  the  best  tracts:  and,  in  short,  such  was  the 
doubt  and  solicitude,  universally  excited  upon  this  question  of 
forfeiture,  that  the  wiurantees  could  hardly  obtain  assistance,  in 
the  business  of  settlement  and  improvement,  upon  the  most  libe- 
ral terms  of  participation  in  the  land,  or  payment  of  expenses. 
Although  these  occurrences  will  sufficiently  show  the  impractica- 
bility of  settling  each  particular  tract,  even  since-  the  peace ;  and 
although  they  increased  the  difficulties  to  be  sunnounted,  in  the, 
general  effort  to  setde  the  whole ;  yet  the  integrity,  enterprise, 
and  perseverance,  of  the  company,  to  effectuate  the  settlements, 
were  uniformly  displayed,  and  have,  on  every  occasion,  been  can- 
didly applauded.  Upon  motives  of  interest,  as  well  as  ujwn  the 
principles  of  their  contract,  they  "  persisted  in  their  endeavours :" 
for,  even  after  the  board  of  propert}'  had  decided,  that  they  h^d 
acquired  a  legal  title  to  the  lands,  and  issued  patents  in  their,  fa- 
vour; even  at  the  moment  of  the  present  discussion;  they  have 
been,  and  are,  employed  ^anxiously,  laboriously,  and  expensively, 
employed)  in  completing  tne  settlement  and  improvement  of  every 
tr^ct,  which  they  have  purchased. 

Let 
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Let*  it,  then,  be  recollected,  that  this  controversy  does  not  arise  1800* 
between  contending  individuals,  claiming  under  adverse  titles ;  but  K^m^mJ 
between  individuals,  who  have  long  paid  for  the  lands,  and  the 
commonwealth,  w^ho  antiexed  to  the  sale  certain  conditions,  to  be 
released  on  a  certain  event,  \yhich  event  has  actually  happened. 
Of  the  forfeiture,  if  a  forfeiture  has  accrued,  the  state  alone  can 
take  advantage;  and,  independent  of  the  strict  legal  question. 
Will  it  be  pretended,  that^  on  any  principle  of  equity,  the  advan- 
tage of  a  forfeiture  ought,  in  such  a  case,  to  be  taken?  The  ob- 
stacle to  a  full  compliance  with  the  conditions  of  sale,  proceeded 
from  a  public  calamit}"^,  against  which  it  was  the  duty  of  the  go- 
vernment to  protect  its  citizens;  the  existence  and  operation  of 
which  the  individuals  could  not  avert,  or  controul;  and  for  the 
consequences  of  which  they  ought  not,  upon  the  soundest  max* 
ims  of  civil  policy,  to  be  condemned  to  suifer.  But,  if  it  was 
the  object  of  the  state  to  replenish  her  treasury  by  the  sale  of 
her  western  lands,  that  object  has^been  promoted  by  the  sale  to 
the  Holland  company,  far  beyond  what  could  reasonably  have 
been  hoped.  If  the  object  ^was  to  strengthen  and  secure  .the 
frontiers,  that  object  too,  has  been  more  effectually  obtained  by 
the  general  ope^tions  of  the  company,  than  it  could  have  been 
by  the  weak  and  unconnected  eiforts  of  particular  men :  and  if  it 
is  the  spirit  and  policy  of  our  laws,  that  the  country  should  be 
settled,  its  soil  cultivated,  and  the  arts  of  social  life  extended, 
what  country  was  ever  more  rapidly,  or  more  by  the  exertions  of 
a  single  association,  converted  from  a  desert  and  a  wilderness, 
into  a  scene  of  population,  industr}',  and  prosperity?  Every  in- 
habitant, every  traveller,  ev^ry  writer,  will  be  found  in  unison 
upon  this  subject;  and  even  the  secretary  of  the  land  office,  whose 
conduct  has  occasioned  tlie  present  motion  for  a  mandamus^  has 
appeared  as  tlie  eulogist  of  the  Holland  company;  exhibiting  the 
mi^it  and  the  success  of  dteir  example,  as  an  instrument  to  pro- 
cure the  public  patronage  for  his  own  project  of  settlement,  in 
other  parts  of  the  state. 

Whatever,  then,  is  the  law,  it  must  prevail:  but  it  will  not  1x5 
denied,  that  a  claim  to  a  liberal  and  equitable  construction  of  an 
ambiguous  law,  never  was  better  founded.  Prevented  from  ac- 
complishing the  setdements  designated  in  the  act  by  a  public 
enemy;  opposed  in  the  prosecution  of  those  setdements  by  hi- 
truders,  who  derived,  indeed,  some  colour  for  th^ir  pretensions, 
from  an  imperfect  expression  of  the  legislative  meanii^;  and 
tlirown  off  their  guard  by  the  deliberate  decisions  of  the  board  of 
propert}',  and  the  uudioritative  proceedings  of  the  public  officers, 
under  the  seal  of  the  commonwealth ;  can  it  be  conscientious,  can 
it  be  just,  can  it  be  honourable,  that  the  Holland  company,  after 
a  labour  of  eighl  years,  and  an  expenditure  of  400,000  dollars, ' 
should  be  condemned  to  a  forfeiture  of  the  lands,  for  which  they 
have  paid  the  full  consideration,  in  favour  of  the  state,  who  haif 
received  that  consideration;  who,  if  there  ha*;  been  error  or  mis- 
take. 
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1800.  take,  the  error  or  mistake,  lies  in  the  persons  of  her  officers;  and 
v««v"m;  who,  if  the  doctrine  of  forfeiture  prevails,  will  not  only  retain  the 
consideration  money,  but  resume  the  soil,  in  absolute  ownership, 
with  all  its  ameliorations  and  improvement!  Strange  as  it  would 
appear,  to  exact  a  forfeiture,  under  such  circumstances,  for  the 
benefit  of  the  state,  the  .occurrence  would  be  still  more  extraor- 
dinary, if  it  had  only  the  effect,  to  take  the  land  from  a  meritori- 
ous warrantee,  and  to  give  it  to  a  lawless  intruder.  Till  the  for- 
feiture is  regularly  established,  till  the  government  has  deter- 
mined to  take  advantage  of  it,  and  until  a  second  warrant  has. is* 
sued,  reciting  the  default  of  the  first  warrantee,  any  attempt  of 
sai  individual  to  seize  and  retain  the  possession  of  the  land,  me- 
rits, not  reward,  but  punishment.  If  such  conduct  should  receive 
.  an  executive,  a  judicial,  or  a  legislative,  countenance,  a  scene  of 
conflict,  litigation,  and  tumult,  must  inevitably  ensue,  fatal  to  the 
rights  of  property,  and  the  peace  of  the  community^  The  spirit 
of  interested  jealousy,  wiU  extend  its  baneful  influence,  over 
what  has  been  sanctioned  with  the  seal  of  office;  intrusions  and 
forcible  entries  will  generjite  riots  and  civil  feud^;  the  company 
will  be  despoiled  of  every  benefit  from  their  patents,  their  la- 
bours, and  their  disbursements;  and,  if  right  is  not  to  be  pas- 
sively surrendered  to  violence,  the  state  wiU  ultimately  find  an- 
other insurrection  to  suppress. 

To  avert  the  danger  of  such  a  scene,  as  well  as  to  obtain  a 
safe  and  certain  guide  for  their  conduct,  the  Holland  company 
have  anxiously  sought  the  opinion  of  this  Court;  and,  they  trust, 
that  exceptions  to  form,  will  not  be  permitted  to  defeat  the  pre- 
sent opportunity,  to  place  the  subject  on  a  permanent  foundation, 
just  to  the  public,  beneficial  to  settlers,  and  useful  to  wairnn- 
tees.  Unless,  indeed,  a  judicial  construction  of  the  law  can  now 
^  be  obtsdned,  exertions  and  success  wiU  be  in  an  inverse  ratio: 
exertions  wiU  be  greater,  but  settlements  wiU  be  fewer  iti  each 
succeeding  year;  until  despair  takes  the  place  of  enterprise;  and 
the  whole  business  of  settlement  and  improvement  shall  be  aban- 
doned to  occupants,  whose  only  tide  is  force,  without  patent, 
without  warrant,  and  without  purchase. 

2d.  The  construction  of  the  proviso,  attached  to  die  9Lli  sec- 
tion of  the  act  of  the  3d  of  April  1792. 

The  exposition  of  the  proviso,  has  produced  a  variety  of  pro- 
positions. 1st.  By  some,  it  has  been  supposed,  that  unless  the 
terms  of  improvement,  setdement,  and  residence,  had  been  sn-ict- 
Iv' performed,  widiin  the  respective  periods  of  two  years,  and 
five  years,  a  forfeiture  accrued,  though  a  \vtkT  had  raged  through- 
out, and  beyond  those  periods.  2d.  Others,  admitting  a  quali- 
fied suspension  of  the  condidon  during  a  war,  have^  nevertheless, 
held,  that  no  tide  could  be  acquired,  until  the  peiiormance  of  the 
t^rms  of  improvement,  setdement,  and  residence,  ihaugh  the 
war  should  last  for  a  century;  nor.  even  then,  unless  the  war- 
rantee 
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rantee  had,  during  the  whole  wdr,  persisted  in  his  endeavours  to  1806. 
perform  them.  3dw  A  third  construction  maintains,  tliat  if  a  war- 
rantee has  been  prevented,  by  force  of  arms,  from  accomplishing 
the  improvement,  settlement,  and  residence,  desi^^nated  in  the  act, 
but  has  persisted  in  his  endeavours  to  accomplish  them,  during 
the  time  mentioned  in  the  9th  section,  the  proviso  operates  as  an 
extinguishment  of  the  condition,  and  the  title  becomes  absolute. 
And,  4th.  It  has  been  asserted,  that  a  warrantee,  having  been 
prevented  by  war,  from  making  the  iniprovement,  settlement, 
and  residence,  during  the  time  mentioned  in  the  act,  will  acquire 
an  absolute  title,  if  he  persists  in  his  endeavours  for  a  reasonable 
period,  after  the  expiration  of  the  war,  though  all  his  endeavours 
should  prove  ineffectual. 

1st.  The  first  opinion  is  f*t  once  extravagant,  and  iniquitous. 
No  rational  man,  during  the  existence  of  a  war,  which  he  could 
not  resist,  or  terminate,  would  have  foimed  a  contract  of  such  a 
nature.    Nor  is  it  conceivable,  if  this  Were  the  design  and  mean- 
I  ing  of  the  legislature,  that  the  proviso  would  have  found  any 

I  place  in  the  act,  unless,  indeed,  fraud  and  deception  can  be  im- 

I  puted  to  its  authors;  and,  it  is  to  be  presumed,  that  an  incou- 

I  sistent,  repugnant^  and  ambiguous,  proviso,  has  been  employed,  as 

the  instrument  to  effectuate  them.  The  enacting  pait  of  tlie  9th 
section  prescribes  a  settlement  to  be  finished  in  two  years,  and  u 
residence  to  be  continued  for  five  years ;  and  unless  the  proviso, 
either  dispensed  with  the  sctdement  and  residence  altogether,  or 
/  enlarged  the  periods  for  accomplishing  them,  it  is  utterly  impos- 
sible to  ascribe  to  it  a  motive^  or  a  use. 

2d.  The  ^fcow J  opinion. is,  ;dso,  pregnant  with  inconvenience, 
injustice,  and  absurdity.  If  it  affords  the  legitimate  constniction 
oi  the  act,  it  applies  equally  to  the  case  of  the  actual  settler  be* 
fore  warrant,  and  to  the  case  of  the  warrantee,  with  a  view  to  ac- 
tual settlement..  The  price  of  the  land  could  not,  therefore,  be 
collected  for  tlie  use  of  the  state,  nor  could  a  title  be  acquired 
by  the  individual  for  a  century,  if  the  war  should  last  so  long; 
nay,  even  at  the  termination  of  a  long  protracted  war,  die. indi- 
vidual would  be  without  remedy,  unless  he  could  prove,  that, 
whatever  might  be  the  intermediate  expense,  or  danger,  his  en- 
deavours to  accomplish  a  setdement,  had  never  been  suspended, 
or  remitted.  Consider  the  state  of  the  countr}-,  and  such  a  con- 
dition annexed  to  the  purchase  of  lands,  would  inevitably  frusu-ate 
the  primai7  intention  of  the  legislature. 

2d  and  3d.  But  it  is  not  directly  denied,  that  the  right  of  the 
Holland  company  is  alive ;  and  it  is  insinuated,  that  the  opposite 
surguments,  do  not  militate  against  future  grants,  if  the  company 
shall  go  on  to  complete  the  settlements  and  residence  described 
in  the  act.  It  is  proper,  therefore,  to  consider  the  second  and 
third  constructions  of  the  9th  section,  connected  widi  each  other, 
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1800.  and  with  the  facts  arising  in  the  present  case.  The  concession 
Kftm^^mj  o£  the  opposite  counsel,  is,  indeed,  an  acknowledgement  of  tlie 
inception  and  progress,  but  a  denial  of  the  maturity,  of  die  com- 
pany's tide:  while,  it  is  contended,  for  the  company,  that  although 
the  enacting  part  of  the  9th  section  constitutes  a  condition  pre- 
cedent, to  die  vesting  of  a  legal  tide  in  the  warrantees,  that  con- 
dition is  totally  superseded,  or  extinguished,  if  the  case  of  the 
warrantee  is  embraced  by  the  descriptions  of  the  proviso;  so  that 
he  thereupon  acquires  a  legal  tide,  without  settlemenf,  improve- 
ment, or  residence. 

By  the  act,  t\vo  descriptions  of  settlers  are  contemplated:  1st. 
Those  who  have  made  improvements  and  setdements  without 
warrants;  and,  2dly.  Those  who  apply  for  warrants,  with  a  de- 
sire to  setde  and  improve.  On  both  descriptions  it  is  imposed 
as  a  condition  precedent,  that  they  shall  pay  the  price  of  the 
land,  when  warrants  are  taken  out;  that  they  shall  pay  the  ex- 
pense of  surveys;  and  that  they  shall  improve,  settle,  and  reside, 
in  the  manner,  and  for  the  period,  prescribed.  It  is  to  be  re- 
mai*ked,  however,  that  a  distinction  is  made,  in  one  respect,  be- 
tween the  settler,  and  the  warrantee ;  the  former  b  iing  bound  to 
fulfil  the  condition  \>Tectdcnt  personally ;  and  the  latter  being  au- 
thorised either  to  do  it  himself,  or  to  cause  it  to  be  done  by  others. 
This,*  which,  at  the  first  blush,  might  appear  an  advantage  to  the 
warrantee,  is  converted  into  a  hardship  and  an  injury,  the  mo- 
ment the  suspicion  of  forfeiture  insinuates  itself  among  the  class 
of  people,  who  are  to  form  the  actual  settlers.  There  is  another 
distinction,  also,  that  the  acjtual  settler  must  pay  interest  from  the 
date  .of  the  improvement;  and  he  was  bound  to  apply  for  a  war- 
rant within  ten  years  after  passing  the  act;  (20)  but,  on  the  other 
band,  the  land  and  personal  property  of  the  warrantee  and  actual 
setder  were  equally  exempt  from  state  taxes,  for  the  same  period; 
and^  it  is  urged,  that  the  price  of  the  land  was  trifling,  compared 
with  its  real  value.  Let  it  be  answered,  however,  that  the  ex- 
emption from  taxes  can  hai*dly  be  regarded  as  a  favour  r  and  the 
lowness  of  the  price  affords  no  reasonable  ground  of  argument. 
The  settler  without  warrant  is  charged  an  interest,  and  the  set- 
der with  warrant  advances  his  money.  From  the  fiuid  createa 
by  warrantees,  invested  in  the  bank  of  PennsylvanidL  nnd  in  pub 
lie  stock,  the  state  has  drawn  a  great  portion  of  that  revenue, 
which  has  been  adequate,  for  many  years,  to  all  her  objects  of 
public  expenditure  and  improvement.  Besides,  no  state  tax  was 
then  imposed,  there  was  none  likely  to  be  imposed  for  ten  years; 
and,  die  fact  is,  that  even  at  this  day  a  state  tax  is  not  in  exist- 
ence, nor  in  contemplation.  Tlie  lowness  of  the  price,  too,  arose 
from  an  avowed  consciousness  that  a  great.pdrt  of  the  public  lands 
would  not  sell  higher;  and,  as  to  the  rest,  the  price  would  be  cx- 

(2<^)  The  fcfiod  lias  been  enlarged.  See  .6  W.  p.  25. 
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orbitant,  indeed,  on  the  principles  of  the  opjjosite  construction,    1800. 
After  all,  the  wealth  of  the  state  consists  in  its  population,  and  u..y^i>i; 
advancement  in  the  arts  of  agriculture,  commerce,  and  manufac- 
tures, not  in  the  mere  accumulation  of  coin. 

These  preliminar}'  remarks  are  suggested,  with  a  view  to  place 
the  controversy  on  its  real  footing;  on  the  footing  of  a  bargain, 
in  which  the  seller  and  the  puixrhaser  equally  consulted  their  re* 
spective  interests,  and  are  equally  bound  (diough  the  one  is  a 
state,  and  the  other  a  private  person)  by  the  terms  of  the  con- 
tract. It  is  agreed,  that  there  was  a  condition  precedent,  which 
must  be  performed,  or  be  dispensed  with,  upon  the  terms  of  the 
contract,  before  any  tide  could  vest  in  the  warrantees.  It  is, 
also,  agreed,  that  the  condition  precedent  has  not  been  strictly 
performed;  for,  more  that  two  years  have  elapsed  since  the  date 
of  the  warrants,  but  no  such  settlement,  improvement,  and  resi- 
dence, have  been  made  and  continued,  as  the  enacting  part  of  the 
9th  section  describes.  What,  then,  is  the  operation  of  the  con- 
tract, under  siich  circumstances,  connected  with  the  India/i  w:*? 
The  adverse  counsel  will  not  explicitly  aver,  that  the  result  is  ap 
absolute  forfeiture  of  the  lands;  but  they  peremptorily  deny,  diat 
it  amounts  to  a  release,  or  extinguishment,  of  the  condition  pre- 
cedent. Whtere,  however,  is  the  expression  to  be  found, 'that,  the 
Eredicated  event,  dispenses  with  the  condition  in  part,  and  ad- 
eres  to  it  in  part;  that  dispenses  with  the  limitation  of  time,  for 
performing  the  act,  but,  nevertheless,  insists  upon  the  act  being 
performed?  Even  in  the  condition  precedent,  a  residence  of  five 
years  is  not,  in  ever}'  case,  necessary!  for,  it  is  only  required, 
(independent  of  hostilities)  if  die  warrantee,  or  settler,  "  shall  so 
long  live."  That  cause  of  absolute  dispensation,  with  respect  to 
residence,  must  often  occur;  and  it  is  reasonable  to  conclude, 
that  the  existence  of  hostilities  was,  likewise,  considered,  and  in- 
tended as  entiding  the  part)'' to  an  equal  degree  of  indulgence. 

But,  after  all,  it  must  be  agreed,  that  the  wording  of  the  act 
is,  in  some  places,  incoherent  and  absurd.  Thus,  on  a  gt*ammati- 
csd  construction,  the  actual  settlement  described  by  the  9th  sec- 
tion, comprises  a  residence  of  five  years ;  and,  yet,  the  same  ac- 
tual setdement  is  required  to  be  made  within  two  years  from  the 
date  of  the  warrant.  Subsequent  passages,  indeed,  treat  actual 
setdement  and  residence,  as  distinct  objects;  but,  another  confu- 
sion of  ideas  is  introduced:  for,  we  find  that  the  party  is  called 
"  such  actual  settler^'*  though  he  has  been  "  prevented  making 
**  such  actual  settlements^  and,  it  is  provided,  that  "  if  he  is  pre- 
**  vented  from  making  an  actual  settlement,  but  persists  in  his  en- 
"  deavours  to  make  it,  he  and  his  heirs  shall  have  and  hold  the 
'^  lands,  in  the  same  manner,  as  if  the  actual  settlement  haa  een 
**  made  and  contlnued.^^  From  the  difficulties  of  the  language  oi 
the  act,  tiierefore,  we  must  endeavour  to  rescue  oin*selyes,  by 
ascribing  to  the  lerislature  a  meaning,  which,  while  it  comports 
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1800.    with  a  rational  exposition  of  the  words,  shall  be  consistent  with 

^.p^y^i,,/  public  policy  and  the  principles  of  justice. 

The  state,  having  received  the  money  of  the  warrantees,  was 
naturally  led,  from  the  existing  hostilities,  to  contemplate  the  in- 
jury to  which  their  purchase  was  exposed.  Whether  the  hostili- 
ties would  prevent  the  setdement,  or  not,  it  might  be  difficult  to 
foresee;  but  the  legislature,  in  offering  the  lands  for  jsale,  must 
have  held  out  the  probability,  that  there  would  be  a  safe  oppor- 
tunity to  settle ;  or  the  condition  of  setdement  could  never  ra- 
tionally and  (airly  have  been  proposed.  If,  therefore,  die  oppor- 
tiinit}^,  implied  in  this  ovciture,  was  defeated,  it  seems  to  foUow 
as  a  legitimate  consequence,  that  the  condiuon  oug^t  not  to  be 
enforced.    Cohsider,  for  a  moment,  the  situation  of  a  warrantee, 
bound  by  the  strict  condition  to  settle,  or,  by  the  dispensing  pro- 
viso, to  persist  in  his  endeavours  to  settle.    He  must  explore, 
locate,  and  survey,  each  tract,  before  he  can  attempt  to  setde. 
He  must  collect,  appropriate,  and  apply,  the  funds  necessaiy  to 
lefray  the  various  expenses  of  settlement,  improvement,  and 
:%$idence.    He. must  be  in  constant  preparation  tQ  seize  and  em- 
ploy the  opportuuitj'  for  settling.    Under  such  obligations  the 
mere  pecuniary  charge  of  watching,  for  a  safe  occasion  to  enter 
upon  his  lands  (independent  of  time,  labour,  and  anxiety)  would, 
in  most  instances,  be  greater,  than  the  cost  of  actual  setdement, 
in  a  season  of  public  tranquillity.  Exhausted  in  money,  perplex- 
ed by  doubt  and  suspense,  grown  old  and  infirm  in  a  course  of 
exertion,  br  persistence,  what  pretext  could  justify  an  accumula- 
tion of  such  disappointment,  injurj',  and  loss,  by  exacting  a  for- 
feiture of  the  lands?    The  peace  warrantee,  who  has  waited  till 
the  storm  has  passed  away;  or  the  intruder,  who,  at  the  close  of 
a  war,  usurps  the  name  of  actual  settler,  has  none  of  these  ca- 
kmities  to  encounter;  and,  yet,  no  greater  price  has  been  paid, 
no  other  conditions  are  imposed,  in  either  of  those  cases,  than  in 
the  case  of  the  warrantee,  who  is  defeated  in  all  his  exertions, 
and  drained  of  tH  his  resources,  by  the  unavoidable  operations 
of  a  public  War! 

Is  there,  then,  no  principle  of  justice  and  humanity,  to  claim 
relief  ftom  the  legislature,  upon  the  construction,  for  which' the 
Iloilmd  company  contend?  Would  it  be  unreasonable  to  suppose, 
that  under  such  circumstances,  the  legislature  intended  to  vest  in 
the  persevering,  but  unsuccessful,  warrantee,  an  absolute  estate 
in  the  land,  upon  w^hich  he  might  establish  a  credit,  to  furnish 
means  for  renewing  his  exertions^^  and  ultimately  compensating 
his  advances  and  his  labours  ?  If  the  supposition  involves  nothing 
unjust,  or  irrational,  the  frame  of  words  will  sufficiently  serve  to 
give  it  body  and  elFect.  Thus:  it  is  declared,  that  should  the 
grantee  "  be  prevented  from  ipaking  such  actual  setdement,".  and 
persist  in  his  endeavours  to  make  it,  he  shall  hold  the  lands^  as 
if  it  were  made  and  continued:  but  the  word  prevented^  implies 
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that  he  had  failed;  and  perstuting  in  an  endeavour^  does  not  im-  1800. 
port  succeeding  in  it.  Again:  the  grantee  is  to  have  the  Imids,"  \«»y«M; 
if  he  persists  m  his  endeavours  to  make  such  actual  settlement: 
but  this  does  not  involve  a  condition,  that  he  shall  persist  until 
he  has  made  it,  or  so  as  to  make  it;  and  ^^  endeavouring  to  make^^ 
is  an  expression  that  designates  an  attempt,  not  a  performance. 
Again:  If  the  grantee  is  prevented,  but  persists  in  his  endeavours 
to  settle,  he  is  entitled  ^^to  have  and  to  hold  the  lands,  in  the 
^  same  manner,  as  i/the  actual  settlement  had  been  made  and 
"  continued:'*  but  no  tide  could  vest  in  the  grantee,  unless  the 
condition  precedent  was  performed;  and,  yet,  by  force  of  the 
proviso,  he  is  to  have  the  lands  (not  merely  the  benefit  of  a  pro- 
longation of  the  time  for  settlement)  in  a  case,  where  from  the 
hypothetical  terms  employed,  it  must  be  clearly  understood,  that 
the  condition  had  not  been  performed.  Again:  The  grantee, 
being  prevented,  but  persisting  in  his  endeavours  to  settle,  is,  by 
force  of  the  proviso,  to  have  and  to  hold  the  lands,  "  in  the  same 
"  manner ^'^  as  if  the  condition  precedent  had  been  performed: 
but  if  the  condition  precedent  had  been  performed,  the  grantee 
would  have  held  the  lands  in  fee,  discharged  from  any  limita- 
tion, contingency,  or  incumbrance  whatsoever ;  and,  consequent- 
ly, in  this  case,  to  enable. the  grantee  to  hold  in  the  same  man* 
ner^  persisting  in  his  endeavours  to  settle,  must  be  considered  as 
tantamount  to  actual  settlement  and  residence.  In  short,  in  ever}' 
sentence  of  the  proviso,  the  legislature  plainly  points  at  a  certain 
state  of  things,  at  some  concunence  of  circumstances,  when  the 
grantee  would  be  absolutely  entitled  to  the  land  before,  and  with- 
out, making  and  continuing,  an  actual  settlement. 

The  only  question,  then,  must  be,  what  is  the  nature  of  the 
endeavours  prescribed;  during  what  period  the  endeavours  are 
to  be  made:  and  how  long  the  grcmtee  is  bound  to  persist?  The 
actual  setdement  must  be  made,  or  excused,  within  two  years 
from  the  date  of  the  warrant;  and  the  residence  must  not  only 
be  five  years,  but  five  years  next  following  the  first  settlement.  The 
time,  therefore,  is  a  characteristic  of  the  condition  precedent; 
an  ingredient  in  the  definition,  as  essential  to  the  contract,  as  the 
nature  of  the  act  required  to  be  performed.  If  the  time  is  as 
essential^  it  is.  as  limited^  asrthe  nature  of  the  act  to  be  perform- 
ed ;  and  hence,  does  it  not  follow,  diat  at  the  expiration  of  two 
years,  as  to  the  setdement,  and  of  five  years,  as  to  the  residence, 
the  condition  must  be  actually  performed,  or  virtually  annulled  .^ 
The  excuse  for  non-performance  is,  also,  limited;  since,  on  an 
allegation  of  being  prevented  from  settling,  or  residing,  the 
grantee  must  state  the  force  of  arms,  which  prevented  him,  to  bv 
within,  and  until  the  end  of  two  years  (as  to  the  settlement)  next 
immediately  after  the  date  of  his  warrant;  and  within  and  until 
the  end  of  five  years  (as  to  the  residence)  from  the  date  of  his  first 
settlement;  or  his  plea  shows  no  dispensation  from  the  condi- 
tion. 
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1800.  tion.  Thus,  the  time,  within  which  performance  is  to  be  effect- 
ed, or  an  apology  for  non-performance  to  be  received,  is  the 
same,  or,  at  least,  commensurate:  and  if  the  period,  within  which 
the  substitute  for  performance  is  exacted,  within  which  the  en- 
deavour to  perform  must  be  shown,  cannot  be  extended  in  favoiu" 
of  the  warrantee,  what  right,  express  or  implied,  can  there  be, 
on  the  part  of  the  state,  to  insist  on  a  continuance  of  the  endea- 
vour, beyond  the  period,  within  which  the  contract  obliged  her 
to  accept  it,  as  a  commutation  for  the  performance?  Equality  is 
equity,  whoever  may  be  the  parties  to  the  bargain;  states,  or  in- 
dividuals: but  it  would  be  a  doctrine  of  aihitrary  prerogative,  if 
performance,  or  endeavours  to  perform,  should  only  avail  die 
grantee,  to  release  him  from  the  condition,  within  a  limited  pe- 
riod; yet,  that  the  obligation  to  perform,  or  to  persist  in  the  en- 
deav^our  to  perform,  should  be  indefinite  aiid  perpetual.  Nor  is 
the  idea  correct,  that  the  war  excused  the  warrantees  from  en- 
deavouring to  effect  a  setdement,  during  its  continuance;  and 
4hat  the  law  contemplated  a  perseverance  only  when  it  could  be 
effectual.  On  the  contrary,  the  law  obviously  required  a  perseve- 
rance in  the  endeavour  to  settle,  during  the  war;  but  left  the  degree 
of  persverance  to  be  regulated,  by  considerations  of  a  reasonable 
discretion,  and  personal  safet}%  That  this  was  the  construction  of 
the  Holland  company,  appears  incontestibly  from  the  immediate 
steps  which  they  pursued  to  complete  their  surveys  and  improve- 
ments: and  this  is,  in  truth,  the  material  ground  of  complaint 
against  the  opposite  doctrine ;  that,  by  the  contract,  the  grantees 
were  .obliged  to  make  laborious,  hazardous,  and  expensive  exer- 
tions, during  the  war;  and,  yet,  at  the  conclusion  of  the  war,  de- 
rive no  advantage  from  those  exertions,  in  consummating  thele- 
g^l  tide  to  the  lands. 

On  the  doctrine,  that  the  grantee,  or  settler,  must  persist  in 
his  endeavours  to  improve  and  reside,  for  any  other  periods,  or 
beyond  the  respective  periods,  of  two  and  five  years,  let  it  be 
asked,  when  those  other  periods  are  to  commence,  and  how  long 
are  they  to  be  pi-otracted?  The  law  itself  is  silent;  and,  yet,  if 
an  intention  of  that  kind  had  been  entertained,  how  easily,  and 
how  certainly,  would  the  legislature  have  said,  that  **  the 
*'  granvee  shall  have  the  lands,  if  the  settlement  is  completed, 
**  within  two  years,  after  the  cessation  of  hostilities,  and  the  resi- 
*'  dence  continued  for  five  j^ears  subsequent  to  the  same  epoch." 
But  \ty  whom  shall  the  silence  of  the  bw  be  supplied?  What 
power  exists  to  add  the  slightest  circumstance  to  the  terms  of 
the  contract?  The  legislature,  as  a  party,  cannot  explain,  or  ex- 
pound, it.  The  Courts  of  justice  can  only  declare  the  meaning, 
from  the  fair  and  genuine  import  of  the  language  of  the  act: 
they  cannot  diminish,  or  enlarge,  the  vested  rights  of  individuals, 
any  more  than  they  can  supersede  the  rights  of  the  state.  And, 
on  this  Occasion,  the  officers  of  the  land-office,  have  only  a  minis- 
terial function  to  perform.    Let  it,  therefore,  be  repeated,  that 
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the  proviso  to  the  9th  section,  having  rested  the  consummation    1800. 
of  the  grantee^s  title,  simply,  upon  the  persisting  in  an  endeavour, 
it  would  be  creating  a  new  contract,  making  a  new  law,  intro- 
ducing another  principle,  and  amplifying  the  words  of  the  legis- 
lature, to  require,  not  a  persevering  endeavour,  but  an  actual 
performance.    Besides;  would  it  be  just  to  fix  upon  the  close  of 
the  war,  as  the  period  for  commencmg  the  endeavour,  without 
giving  some  credit  for  the  exertions  of  the  grantee,  or  the  settler, 
flagrante  bellof  And,  yet,  who  shall  make  the  apportionment,  of 
time,  of  labour,  and  of  expense ;  and  upon  whaC  principle  can  it 
be  made?    It  often  happens,  that  what  is  intended  to  afford  an 
undue  preference  to  a  favourite,  in  a  remote  consequence,  proves 
peculiarly  injurious  to  him.  The  merits  of  the  actual  setder  have 
sometimes  been  enhanced,  in  order,  by  an  invidious  comparison, 
to  depreciate  the  claims  of  the  purchaser,  or  warrantee:  but,  it  is 
obvious,  that  a  determination,  upon  the  ground  taken  by  the  op-» 
posite  counsel,  would  Operate  more  severely,  with  greater  cruelty, 
towards  the  actual  settler,  than  any  consequence  that  can  flow 
from  the  construction  urged  in  favour  of  the  Holland  company. 
For  instance:  A  man  enters  upon  his  lands  in  the  year  1792, 
with  a  view  to  ipake  the  improvements,  which  the  act  requires. 
^  He  is  attacked  by  the  Indians^  and  driven  from  his  cabin  and 
and  his  field,  before  he  has  time  to  make  any  visible  progress  in 
building,  clearing,  and  cultivating;  but,  he  observes,  in  the  words 
of  the  act,  that  being  driven  from  his  setdement,  he  shall,  never- 
theless, have  tide,  as  if  he  had  completed  his  improvement,  and 
continued  his  residence,  if  he  persists  in  his  endeavours:  he, 
therefore,  returns  the  next  year,  and  is  agsun  driv^en  away,  re  inr 
fecta:  and  so  on,  for  a  succession  of  years.    Shall  such  a  perse- 
verance be  accounted  as  nothing?  And,  is  it  not  obvious,  that  to 
require  that  the  actual  settler  shall  be  driven  away,  and  constandy 
kept  away,  and  yet  shall  complete  the  setdement  and  residence, 
places  him  in  a  condition  more  grievous,  than  even  the  case  of 
the  warrantee,  who  is  merely  prevented  from  entering  and  im- 
proving the  land? 

Upon  the  whole,  then,  let  the  proviso  operate  as  a  release  of 
die  condition  precedent,  or  le^it  be  taken  as  qualifying  the  con- 
dition, and  requiring  a  reasonable  perseverance  during,  or  after, 
a  war,  the  claim  of  the  Holland  company  must  be  established. 
They  persisted,  in  spite  of  every  danger,  while  hostilities  raged ; 
and  more  dian  five  years  have  elapsed,  since  the  Indian  treaty, 
during  which  they  have,  also,  persisted. 

3d.  Of  the  propriety  of  proceeding,  In  this  case,  by  a  3Ian- 
damus. 

In  entering  upon  this  part  of  the  discussion,  it  is  proper  to  in- 
quire, whether  the  construction  given  by  the  board  of  property 
to  die  proviso,  is  not  conclusive.  It  wins  given  after  great  deli- 
beration, 


192  Cases  Ruled  and  Adjudged  in  the 

1800.  beration,  and  upon  the  legd  advice  of  the  law  officer  of  the  state. 
\^0>^.^mJ  Patents  have  been  issued,  in  pursuance  of  the  construction;  and 
transfers  have.been  made  and  accepted  upon  the  faith  of  the  public 
grants,  under  the  great  seal.  Stare  decisis^  is  a  maxim  to  be  held 
forever  sacred^on  questions  of  property;  and,  in  tlie  present  in- 
stance, applies  with  peculiar  force,  as  theirule  was  given  by  the 
state  herself,  through  the  medium  of  her  officers;  and  with  her 
alone,  not  with  any  individual,  can  a  conflict  arise.  The  board 
of  property  is  of  a  judicial  character,  and  had  jurisdiction  in  the 
present  case.  2  voL  State  Lawsy  p.  21.  «•  2,  3.  3  voL  2.  456. 
4voL  476.  3  voL  213.  311.  Therj&  is  no  revisionary,  or  appel- 
late, authority  established  for  questions  of  this  nature:  and,  cer- 
tainly, the  secretary  of  the  land-office,  though  a  constituent  mem- 
ber of  the  board  of  property,  is  merely,  as  secretary,  a  ministe- 
rial officer,  bound  by  the  decisions  of  the  board,  though  contrary 
to  his  ovm  opinions.  His  ministerial  duties  (of  which  it  is  one, 
that  he  shall  obey  the  orders  of  the  board  of  property)  are  stated 
in  the  several  laws,  relating  to  the  land-office,  and  they  have  re- 
ceived a  practical  exposition,  which  devolves  on  him  the  care  of 
preparing  patents  for  the  governor's  signature,  and  the  seal  of 
the  state.  He  is  bound,  then,  to  execute  the  public  laws,  relating 
to  the  land-office;  and,  if  he  refuses  to  do  so,  the  Court  will  com- 
pel him  by  mandamus^  on  general  principles,  as  well  as  on  the  au- 
thority of  particular  cases. 

The  general  principle  of  the  mandamusiy  points  at  cases,  in 
which  there  is  no  other  legal,  specific,  remedy,  for  a  satisfaction 
in  damages  is  not  regarded,,  in  such  cases,  as  an  adequate  repa- 
ration: and  then  it  rtTay  be  awarded  to  any  public,  or  private^ 
person.  1  IVoodes.  Lect.  118.  3  Black.  Com.  110.  3  Burr.  1267. 
1659.  4  Burr.  2188.  2  Burr.  1045.  3  T.  Sep.  651.  1  Ti  Rep. 
404.  Dougla&y  568.  The  particular  instances  are  numerous.  It 
lies  to  compel  the  ordinary  to  grant  letters  of  administration: 
1  Black.  Rep.  640.  To  compel  the  delivery  of  an  administration 
bond  to  be  put  in  suit:  4  Bac.  Abr.  508.  Cowp.  140.  To  com- 
pel the  grant  of  a  licence  to  a  curate,  if  refused  without  just  rea- 
son: 4  Bac.  Abr.  502.  506.  fl  Stra.  797.  To  compel  the  proper 
officer  to  affix  a  seal:  4  Bac.  Abr.  509.  Or  to  register  a  certifi- 
cate, being  merely  a  ministerial  act:  Id.  508.  1  Wtls.  283.  To 
copipel  the  party  to  proceed  in  proving  a  will:  Raym.  235.  15 
Vhi.  Abr.  203.  To  oijlige  any  officer  to  do  his  dut}':  4  Com.  Dig. 
207.  To  compel  obedience  to  things  enjoined  by  statute:  2Stra. 
992.  To  compel  the  enrolment  of  a  testament,  which  by  custom 
ought  to  be  enrolled:  2  Roll.  Abr.  106.  1  Sid.  443.  To  compel 
a  clerk  of  a  company  to  deliver  up  books:  1  Stra.  879.  To  com- 
pel an  old  officer  to  deliver  records  to  a  new  one:  1  Sid.  31. 

The  arguments  in  opposition  to  the  motion  for  a  mandamus^ 
were  arranged  under  three  considerations:  1st.  What  is  the  real 

impoit 


StxPAEME  Court  ov  p£imsTi.vAKiA.  193 

import  of  the  condition  precedent:  2d.  What  the  Holland  com-    IdOO. 
pany  had  performed,  to  vest  in  them  a  legal  tide  to  the  landis: 
and,  dd.  Whether  SL^mandamus  does  lie  to  the  secretary  of  the 
land-office,  even  if  the  company  sire  entitled  to  patents. 

1st.  What  is  the  real  import  of  the  condition  precedent. 

This  general  inquiry,  naturally,  divides  itself  into  a  view  of 
what  must  be  accomplished,  by  persons,  who  meet  with  no  pre- 
vention from  the  enemies  of  the  United  States;  and  of  what 
must  be  done,  even  by  persons  who  are  so  prevented;  in  order 
to  obtain  a  legal  title  to  the  land.  The  policy  and  object  of  the 
legislature,  are  to  be  ascertained,  by  the  circumstances  which  in- 
duced' them  to  pass  the  act  of  the  3d  of  April  1792.  Before  it 
was  passed,  ^nd  at  the  time  of  passing  it,  there.* was  a  subsisting 
Indian  war;  and  the  treaty  of  1794,  between  the  United  States 
and  Great  Britain^  had  Aiot  removed  the  causes  of  irritation,  and 
apprehension,  in  relation  to  that  power,  which  extended  along  the 
northern  and  western  boundaries  of  the  state.  Hence,  it  became 
of  the  greatest  importance,  to  advance  the  range  of  settlement; 
and  to  interpose  the  battier  of  a  bold  and  hardy  populatiott,  in. 
the  quarter,  where  danger  was  so  apparent.  Treasure  was,  ob- 
viously, only  a  secondary  consideration ;  and  settlement  itself 
was  only  stipulated  where  the  daneer  existed.  Thus,  the  lands 
east  of  the  Alleghany  were  oflFered  for  sale,  unshackled  with  con- 
ditions of  settlement;  while  those  on  the  west,  could  never  be 
vested  in  any  individual,  upon  any  other  terms,  than  those  of  ac- 
tual settlement  and  residence.  The  steady  caution  of  the  legisla- 
ture on  this  pouit,  is  conspicuous  in  almost  every  section  of  the 
act.  The  sale  is  only  offered  to  persons,  who  will  cultivate,  im- 
prove, and  settle  the  lands.  3  voL  p.  209.  s»  2.  An  actual  settler, 
without  warrant,  is  so  highly  regarded,  that  although  the  law 
WQuld  deem  him  a  trespasser,  on  general  principles,  the  act  pro- 
hibits any  depunr  surveyor  from  surveying  any  settled  land,  but 
for  the  owner  of  the  settlement,  s.  5.  p.  210l  A  period  of  ten 
years  credit  is  given  to  an  actual  setder  for  the  price  of  his  land. 
«.  10.  p»  21Q.  The  land  is  exempt  from  direct  taxes  for  an  equal 
term.  «.  12.  p^  313.  And  when  the  le^slature,  in  the  year  1794, 
closed  the  land-office,  it  was  with  an  express  exception  in  favour 
of  actual  setders.  Z  State  Laws^  637.  .(21)  In  addition  to  these 
proofs  of  the  policy  and  design  of  the  le^slature,  it  must  be  of 
great  force  to  recollect,  that  shordy  before  the  time  of  offering 
die  land  for  sale  at  the  rate  of  7/.  109.  per  100  acres,  the  state 
had  psud  to  the  United  States^  at  the  rate  of  three-fourths  of  a 

(21)  The  land  office  appears  to  hare  been  closed,  upon  the  su^g^stion  ttt 
the  ^vemor,  that  warrants  had  issued  for  a  grcater-oiiantity  of  land,  than  the 
state  owned;  and  not  with  a  view  to  favour  actual  settlers.  See  the  governor's 
message  of  the  2d  of  Sefit.  1794. 
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1800.    dollar  for  every  acre»  contained  in  die  triangular  tract  bord<jring 

W;v-^  on  Like  Erie.  (22) 

The  language  of  the  act  ought^  then,  to  be  expounded,  in  con- 
sistency with  the  policy,  tKat  gave  it  birth;  and  this  can  only  be 
done,  by  considering  the  effect  of  a  prevc  ntion,  by  a  public  ene- 
my>  to  be  a  suspen&ion,  and  not  an  extinguishmttnt,  of  the  obli- 
gation, to  settle  and  reside  upon  the  land.  The  legislature  must 
have  presumed,  that,  notwithstanding  the  existence  of  the  Indian 
war,  there  would  be  an  extension  of  the  western  settlements;  the 
accomplishment  of  a  settlement  was  made  a  sine  qua  nou,  to  the 
investment  of  a  legal  title ;  and  the  proviso  declares  nothing  more, 
in  effect,  than  that  the  war  shall  be  an  excuse  for  non-setdement, 
while  it  continues,  and  the  warrantee  sincerely  persists  in  his  en- 
deavour to  settle.  But  an  endeavour  to  settle  must  be  shown^ 
whether  war  raged,  or  not;  and  the  endeavour  must  be  to  settle 
every  tract,  (each  being  the  subject  of  a  separate:  grant)  not  a 
general  effort  to  improve  an  extensive  and  indefinite  range  of 
coiintr>%  It  being  the  spirit  of  the  contract,  that  uie  land  should 
be  settled,  no  argument  ought  to  avail  on  the  score  of  the  war- 
rantee's having  paid  the  stipulated  price;  and  the  word  settle- 
ment, wherever  used,  is  pregnant  with  all  the  consequences,  of 
building,  cultivation,  an^  residence,  described  in  the  9th  section 
of  tht  act.  It  is  now  too  late  to  complain  of  hard  terms.  What- 
ever was  intended,  and  undertaken,  by  virtue  of  the  law,  it  is 
just  and  lawful  to  enforce.  Say,  even  that  a  forfeiture  has  been 
incurred,  and  insisted  on,  it  can  be  no  reason,  at  this  day,  to  re- 
proach the  government.  That  point,  however,  is  not  urged;  for, 
every  argument,  used  on  the  present  occasion,  to  oppose  the 
mandamus^  is  perfectly  consistent  with  the  idea  of  future  grants, 
or  patents,  being  issued  to  the  Holland  company,  if  they  perse- 
vere, and,  in  a  reasonable  time,  comply  with  the  requisites  of  the 
condition  precedent. 

2d.  What  have  the  Holland  company  performed  to  vest  in  them 
a  legal  tide  to  the  lands. 

It  must  be  repeated,  that  every  tract  is  the  subject  of  a  distinct 
grant;  and  that  the  condition  precedent  attaches  to  each  tract. 
Nor  does  it  affect  the  obligations  of  the  condition,  that  the  HoU 
land  company  are  the  holders  of  all  the  warrants  in  question ;  for, 
the  law  is  the  same,  as  if  each  warrant  belonged  to  a  separate 
individual  owner.  Have  the  company;  then,  shown  an  actual 
settlement,  or  even  an  endeavour  to  settle,  upon  each  of  the  ti-acts? 
The  cvi^ience  exhibited  by  the  company  themselves,  establishes 
a  contrary  position.  Can  it  be  sufficient  to  say,  that  they  have 
improved  a.  great  deal  of  the  country,  and,  therefore,  are  entitled 
to  hold  what  they  have  not  improved?    The  spirit  of  monopoly, 

(22}  The  payment  was  made  in  public  certiiicates;  which,  it  was  insisted, 
were  Kitfttl^  tiepreciated  in  ?alue . 
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was  an  evil  against  which  the  legislature  meant  to  guard,  by  d*»  1800. 
viding  the  territory  offered  for  sale  into  tracts,  and  restricting  s^p^^i^^ 
the  right  of  purchase  to^  a  single  tract*  It  is  true,  that  the  con- 
trivance of  opulent  speculators  has  evaded  the  legislative  pre* 
caution;  and  instead  of  each  setder  being  the  owner  of  the  tract 
on  which  he  resides,  he  is  the  mere  instrument  of  an  associauon 
of  foreigners  (who  n^ver  have  visited,  and,  probably,  nev<.r  ivjll 
visit,  America)  to  obtain,  for  their  emolument,  the  lands,,  which 
the  state  had  offered  for  sale,  with  very  different  views  of  policy 
and  benefit. 

Let  it  be  admitted,  however,  that  the  Indian  war^  operated  as 
an  excuse,  for  not  settiinqp  each  tra.t,  till  the  spring  of  179%  yet, 
the  ratification  of  general  Wayne* ft  treat}'  removed  twry  obstacle, 
and  was  a  warning  to  every  warrantee,  that  the  season  had  arri^ 
ved,  when,  by  persisting  in  his  endeavours,  he  mig^t  consum* 
mate  his  leg^  title.  If,  indeed,  no  industry,  or  care,  could  have 
enabled  the  company  to  comply  with  their  contr^t,  the  cotidition 
would  still,  perhaps,  be  suspended:  but  it  is  not  clear,  that  a  set- 
dement  was  impracticable,  at  any  time,  and  certainly  it  has  been 
practicable  for  five  years  past.  The  company  have  already  ob- 
tained 876  patents,  witliout  a  performance  of  the  condition ;  and 
it  is  remarkable,  that  until  the  re-survey  in  1799,  they  could  uot 
even  ascertain,  what  tracts  were  embraced  by  tlie  remaining  15a 
warrants.  As  to  the  lands,  therefore,  for  which  patents  are  now 
denied,  nothing  more  has  been  done  by  the  coiiipai|iy,  than  to 
locate  and  survey  them ;  and  unless  the  Indian  war  operated  as 
a  release  of  tht^  condition,  there  is  no  tide  ajpquired. 

3d.  Whether  a  mandamus  does  lie  to  the  secretary  of  the 
land  office,  even  if  the  Holland  company  are  entitled  to  patents. 

The-  board  of  property  is  a  Court  of  Justice;  and  should  be 
governed  by  the  principles  of  law;  in  relation  to  the  proof  of  mat- 
ters, within  their  jurisdiction.  The  certificate  of  prevention, 
framed  by  the  order  of  the  21  st  o(  December  1797^  is  destitute 
of  every  characteristic  of  evidence ;  and  it  has  trven  been  evaded 
in  the  manner  of  returning  it;  for,  the  order  required  the  signa- 
ture of  the  proper  deputy  surveyor,  and  two  Justices;  but,  in 
many  instances,  the  certificate  is  signed  by  the  same  person  twice, 
once  as  deputy  surveyor,  atid  again  as  a  justice*  Consider  tlie 
order  as  a  rule  of  practice;  rules  of  practice  are  forever  in  the 
power  of  the  Court,  to  alter  or  rescind;  and  the  succeeding  board 
of  property  could  not  be  restrained  in  this  respect,  by  the  acts  of 
their  predecessors.  Besides,  the  order  of  the  2 1st  December 
1797,  is  radically  defective  in  other  points.  The  board  of  pro- 
jjert}'  was  bound  to  inquire  for  themselves,  whether  settlements 
had  been  completed,  or  prevented,  within  the  meaning  of  the 
law;  it  was  a  judicial  authority,  which  could  not  be  delegated; 
and,  yet,  by  this  order,  it  was  actually  transferred  to  the  deputy 
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1800.  surveyors  and  justices ;  nor  was  the  sanction  of  an  oath  required 
Wv^m/  for  the  fidelity  of  their  certificate;  which,  indeed,  is  not  a  state- 
ment of  facts,  but  the  declaration  of  a  result.  The  introduction 
of  such  an  order  was,  therefore,  an  error,  and  its  revocation  be- 
came a  duty. 

The  secretary  of  the  land  office,  in  his  judicial  capacity,  as  a 
member  of  the  board  of  property,  decided  against  the  force  of 
the  certificate  of  prevention,  to  entitle  warrantees,  to  patents: 
and  the  effect  of  the  mandamus  would  be  to  compel  him  to  do,  as 
an  executive  officer,  what  he  has  declared,  as  a  judge,  ought  not 
to  be  done.  Nor  is  the  act  required  within  the  duties  of  his  of- 
fice, The  patent  is  an  act  of  the  governor;  and  affixing  the  state 
seal,  is  an  act  of  the  secretary  of  the  commonwealth:  but  the 
secretary  of  the  land*office  can  neither  issue  a  patent,  nor  affix 
the  seal,  nor  compel  others  to  do  so.  It  is  to  be  remembered, 
likewise,  that  the  board  of  property  is  established  expressly  as  a 
tribunal,  to  advise  and  regulate  the  proceedmgs  of  the  land  office ; 
and  a  mandamus  ought  not  to  issue  to  any  ot  the  ministerial  of- 
ficers, requiring  an  act  to  be  done,  which  the  board  has  prohibit- 
ed. 2  State  Ixavsy  21.  3  State  LawSy  3.  s*  3.  3  BL  Com.  111. 

But  there  is,  both  in  law,  and  in  practice,  aspecirfic,  appropri- 
ate, and  adequate,  remedy,  which  supersedes  any  pretext  for  is- 
suing a  mandamus.  If  the  secretary  of  the  land  office  refuses  to 
perform  a  duty,  an  application  may  be  made  to  the  board  of  pro- 
perty, whose  orders  he  must  obey;  and  if  the  decision  of  the 
board  of  property  is  not  satisfactory  to  the  applicant,  he  may  in- 
stitute  an  ejectment*  By  this  course,  order  will  be  preserved, 
justice  will  be  administered,  and  the  interests  of  the  state,  as  well 
as  of  individuals,  will  be  protected. 

After  taking  time  for  deliberation,  the  Judges  (23)  delivered 
their  opinioiib  5m£/fo'm;  * 

Shippen,  Chief  Justice.  The  legislature,  by  the  act  of  the  3d 
of  April  17  92,  meant  to  sell  the  remaining  lands  of  the  state,  par- 
ticularly those  lying  on  the  north  and  west  of  die  rivers  Ohio  and 
Alleghany.  The  consideration  money  was  to  be  paid  on  issuing 
the  warrants.  They  had,  likewise,  another  object,  namely,  that, 
if  possible,  the  lands  should  be  settled  by  improvers.  The  latter 
terms,  however,  were  not  to  be  exacted  from  the  grantees  at  all 
even,s.  The  act  passed  at  a  time  when  hostilities  existed  on  the 
pan  of  the  Indian  tribes.  It  was  uncertain  when,  they  would 
cewise:  the  legislature,  therefore,  contemplated,  that  warranta 
might  be  taken  out  d«:iring  the  existence  of  these  hostilities, 
which  might  continue  so  long,  as  to  make  it  impossible  for  the 

(23)  Mr.  yuttice  Bracks  if  ridge,  haivmjg  been  retained,  while  he  was  at 
the  bar,  as  counsel  for  the  HoUcmd  company/  declined  taking  atiy  part  in  tlie 
decision  of  this  cause. 
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vairantees  to  make  the  setdemcnts  required,  for  alenj^h  of  time;    1800* 

not,  perhaps,  until  after  these  hostilities  should  entirely  cease.  Vi^.y— 
Yet,  they  make.no  provision,  that  the  setdements  should  be  made 
within  a  reasonabk  time  after  the  peace;  but  expressly  within 
two  years  after  the  dates  of  the  warrants.  As,  however,  diey 
wished  to  sell  the  lands,  and  were  to  receive  the  considieration 
money  immediately,  it  would  have  been  unreasonable,  and,  pro* 
bably,,have  defeated  their  views  in  selling,  to  require  settlements 
to  be  made  on  each  tract  of  four  hundred  acres,  houses  to  be 
built,'  and  lands  to  be  cleared;  in  cs|se  such  acts  should  be  ren* 
dered  impossible  by  the  continuance  of  the  IruBan  war.  They, 
therefore,  make  the  proviso,  which  is  the  subject  of  the  present 
dispute,  in  the  foUowmg  words:  ^^  Provided ahvays^  nevertfyeka^^ 
^  That  if  any  such  actual  setder.  or  any  grantee,  in  any  such  origi« 
^  nal  or  succeeding  warrant,  shall  by  force  of  arms  of  the  enemies 
^  of  the  United  State9y  be  prevented  from  making  such  actual  set- 
*^  tlement,  o^  be  driven  therefrom;  and  shall  persist  in  his  en« 
**  deavours  to  make  such  actual  settlement,  as  aforesaid ;  then, 
^^  in  either  case,  he  and  his  heirs,  shall  be  entided  to  have  and 
**  to  hold  the  said  lands,  in  the  same  manner,  as  if  the  actual  set* 
^  tlement  had  been  made  and  continued.'^ 

When  were  such  actual  settlements  to  be  made?  The  same 
section  of  the  act  which  contains  the  above  proviso,  gives  a  di* 
rect  and  unequivocal  answer  to  this  question,  *^  Within  the  space 
"  of  two  years  next  after  the  date  of  the  warrant"  If  the  setde- 
ments  were  not  made  within  that  time,  owing  to  die  force,  or 
reasonable  dread,  of  the  enemies  of  the  United  States^  and  it  was 
evident  that  the  parties  had  ubed  their  best  endeavours  to  eflfect 
the  settlement;  then,  by  the  express  words  of  the  law,  the  resi- 
dence of  the  improvers  for  five  years  afterwards,  was  expressly 
dispensed  with;  and  their  title  to  the  lands  was  complete,  and 
"patents  might  issue  accordingly.  It  is  contended,  that  the  words 
**  persist  in  their  endeavours"  in  the  proviso,  should  be  extended 
to  mean,  that  if  within  the  twq  years,  they  should  be  prevented 
by  the  Indian  hostilities  from  making  the  settlement;  yet,  when 
they  should  be  no  longer  prevented  by  those  hostilities,  as  by  a. 
treaty  of  peace,  it  was  incumbent  on  them,  then  to  persist  to  make 
such  settlement.  The  legislature  might,  if  they  had  so'  pleased, 
have  exacted  those  terms;  (and  they  would  not,  perhaps,  have 
.  1>een  unreasonable)  but  they  have,  not  done  ^o:  they  have  ex- 
pressly confined  the  time  of  making  such  setUements,  to  the  term 
of  two  years  from  the  dateof  the  warrant.  l%eir  meaning  and 
intention  can  alone  be  sought  for,  from  the  words  they  have  used, 
in  which  there  seems  to  me,  in  this  part  of  the  act,  to  be  no  great 
ambiguity.  If  the  contraiy  had  been  their  meaning,  they  would 
not  have  made  use  of  the  word  "  endeavquis,"  which  supposes 
a  possibility,  at  least,  if  not  a  probability,  as  things  then  stood,  of 
those  endeavovtrs  failing  on  account  of  the  hostilities;  and  would, 

therefore, 
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1800.    thereiore,  have  expressly  exacted  actual  settlements  to  be  made, 
Wy-*'  whvn  the  purchasers  should  no  longer  run  any  risk  in  making 
them. 

The  state  having  received  the  consideration  money,-  and  re- 
quired  a  settlement  within  two  years,  if  not  prevented  by  ene- 
mies; and  in. that  case  dispensing  with  the  condition  of  settle- 
ment and  residence,-  and  declaring  that  the  title  shall  be  thou 
good,  and  as  eflfoctual,  as  if  the  settlement  had  been  made  and 
continued:  I  cannot  conceive  they  could  mean  to  exact  that  set- 
tlehienV  at  any  future  indefinite  time.  And,  although  it  is 
said,  they  meant  that  condition  to  be  indispensable,  and  that  it 
must  be  complied  with  in  a  reasonable  time;  we  have  not  left  to 
uis  that  latitude  of  construction,  as  the  legislature  have  expressly 
limited  the  time  themselves. 

It  is  urged,  that  the  main  view  of  the  legislature  was  to  get 
the  country  settled  and  a  barrier  formed:  this  was,  undoubtedly, 
one  of  their  views,  and  for  that  purpose,  they  have  given  extraor- 
dinary encouragement  to  individual  setders;  but  they  had,  like- 
wise, evidently,  another  view,  that  of  encreasing  the  revenue  of 
the  state,  by  the  sale  of  the  lands.  The  very  tide  of  the  act  is 
**  For  the  sale  of  the  vacant  lands  within  this  commonwealth;*' 
this  latter  object  diey  have  really  effected,  but  not  by  the  means 
of  the  voluntarj^  setders:  it  could  alone  be  effected  by  the  purses 
of  rich  men,  or  large  companies  of  men,  who  would  not  have 
been  prevailed  upon  to  lay  out  such  sums  of  money  as  they  have 
done,  if  they  had  thought  their  piiixhases  were  clogged  with  such 
impracticable  Conditions. 

I  have  hitherto  argued  upon  the  presumption,  that  the  words 
^  persist  in  their  endeavours,"  relate  to  the  grantees,  as  well  as 
the  setders;  but,  in  considering  the  words  of  the  proviso,  it  may 
be  well  doubted,  whether  they  relate  to  any-  other  grantee,  or 
settler,  than  those  who  have  been  driven  from  their  settlements. 
The  word  "  peraist,"  applies  very  properly  to  such.  The  words  of  • 
the  proviso  are,  "  If  such  actual  settler,  or  any  grantee,  shall,  by 
*'  force  of  arms  of  the  enemies  of  the  United  States^  be  prevented 
**  from  making  such  settlement,  or  be  driven  therefrom,  and  shall 
^  persist  in  his  endeavours  to  make  such  actual  setdement;  then, 
*'  in  either  case,  he  and  his  heirs  shall  be  entided,  &c."  Here, 
besides  that  the  grammatical  construction  of  referring  the  word 
**  persist,"  to  the  last  antecedent,  is  best  answered;  the  sense 
of  it  is  only  applicable  to  settlements  begun,  and  not  to  the  con- 
dition of  the  grantees.  There  are  two  members  of  the  sentence, 
one  relates  to  the  grantees,  who  it  is  supposed,  may  be  prevented 
from  iti^king  thieir  settlements:  the  other  to  die  settlers,  who  are 
supposed  to  be  driven  away  from  the  settlements.  The  latter 
words,  as  to  them,  are  proper;  as  to  the  grantees,  who  never  be- 
gun a  setdement,  improper.  The  act,  stiysy  in  cither  case^  that  is, 
if  the  grantees,  arc  prevented  from  making  their  settlements,  or 

if 
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if  the  settlers  are  driven  away,  and  persist  in  their  endeavours    1800. 
to  complf  te  their  settlements,  in  either  case  they  shall  be  entitled 
to  the  land. 

I  will  not  say  this  construction  is  entirely  free  from  doubt:  if 
it  was,  thtre  would  be  an  end  of  the  question. 

But  taking  it  for  granted,  as  it  has  been  done  at  the  bar,  that 

the  words  relate  to  the  grantees,  as  well  as  to  the  settlers;  yet, 

although  inaccurate,  with  regard  to  the  (ormer,  it  seems  to  me, 

the  legislature  could  only  mean  to  exact  from  the  grantees,  their 

^  best  endeavours  to  make  the  settlements,  \\ithin  the  space  of  two 

years  from  the  date  of  cheir  warrants;  at  the  end  of  which  time, 

if  they  have  been  prevented  from  complying  with  the  terms  of 

I  the  law,  by  the  actual  force  of  the  enemy,  as  they  had  actually 

I  paid  for  the  land,  thev  are  then  entitled  to  their  patents.    If  the 

legislature  really  meant  differently,  all  I  can  say,  is,  that  they  have 

very  unfortimately  expressed  their  meaning. 

The  propriety  of  awarding  a  mandamus^  is  another  question, 
which  I  mean  not  to  discuss,  as  I  presume  a  decision  of  a  ma- 
jority of  the  Court  will  make  it  unnecessary. 

I  Yeates,  Justice.  I  have  long  hoped  and  flattered  mj'self,  that 

the  difEculties  attendant  on  the  present  motion,  would  have  been 
brought  before  the  justice  and  equity  of  the  legislature  for  solu- 
tion, and  not  come  before  the  judicial  authority,  who  are  com- 
pelled to  deliver  the  law  as  they  find  it  written  for  decision.  The 
question  has  often  occurred  to  our  minds,  under  the  act  of  the 
5d  of  April  1792,  which  has  so  frequently  engaged  our  attention 
in  our  western  circuits. 

The  Holland  company  have  paid  to  the  state,  the  considera- 
tion money  of  one  thousand  one  hundred  and  sixty-two  warrants,^ 
and  the  surveying  fees,  on  one  thousand  and  forty-eight  tracts  of 
land;  besides  making  very  considerable  expenditures  by  their  ex- 
ertions, honourable  to  themselves,  and  useful  to  the  community 
^as  has  been  correctly  stated)  in  order  to  effect  settlements* 
computing  the  sums  advanced,  the  lost  trajpts,  by  prior  improve- 
ments and  interferences,  and  the  quantity  of  one  hundred  acres 
granted  to  each  individual  for  making  an  actual  settlement  on 
dieir  lands;  it  is  said,  that  averaging  the  whole,  between  two 
hundred  and  thirty  and  two  hundred  and  forty  dollars,  have  bfeen 
expended  by  the  company,  on  each  tract  of  land  they  now  lay 
claim  to. 

The  Indian  war,  which  raged  previous  to,  stnd  at  the  time  of 
the  passing  of  the  law,  and  until  the  ratification  of  the  treaty  at 
fort  Grenville^  must  have  thrown  insurmountable  bars  in  the  way 
ol  ihose  persons,  who  were  desirous  of  sitting  down  immediately 
on  lands,  at  any  distance  from  the  military  posts.  These  obsta- 
cles a«ast  necessarily  hav»r  continued  for  some  time  after  the  re- 
moval of  impending  danger,  from  imperious  circumstances;  the 

scattered- 
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isOQu  scattered  ^&to  Qf  the  inhabitants,  and  ^e  difficulty  of  early  col-* 
V— yi^  hating  suppliea  of  p^rovisions:  besides,  it  is  obvious,  that  settle* 
t»ent«,  in  inost  instances^  could  not  be  made,  Until  the  lands  ^vere 
designated  ai^d  appropriated  by  surveys,  and  more  especially  so, 
'where  warrants  have  express  relation  to  others,  depending  on  a 
leading  warranty  which  particularly  locates  some  lu^own  spot  of 
groiiwd* 

V  On  the  head  of  merit,  in  the  Holland  land  company's  sparing 
no  eicpensc  to  procure  setdejncnts,  I  believe  there  are  few  dis- 
aenti|ig voices  beyond  the  mountains:  and  one  would  be  induced 
to  conclude,  th^t  a  variety  of  united,  equitable,  circumstances, 
would  hot  fail  to  produce  a  proper  degree  of  influence  on  the 
public  vill  of  the  community.  But  yre  arc  compelled  by  the  du- 
ties of  our  office^  to  give  a  judicial  opinion,  upon  the  abstract  le- 
gal question.  Whether  if  a  warrant-holder,  under  the  act  of  the 
3^  of  J^ri/  1792,  has  begun  to  make  his  actual  settlement,  and 
is  prevented  from  completing  the  saW  '  ^y  force  of  arms  of  the 
«  enemies  of  the  United  States^  or  is  qriven  therefrom,"  and  shall 
make  new  endeavours  to  complete  the  same;  l.ut  fails  in  the  ac- 
complishment thereof,  the  condition  of  actual  setdement  and  re- 
sidence is  dispensed  with  and  extinguished  ^ 

,  I  am  constrained,  after  giving  the  subject  every  consideration 
in  my  power^  to  declare,  that  I  hold  the  negative  of  the  propo- 
sition, for  the  following  reasons,  collected  from  the  body  of  the 
act  itself : 

1st.  The  motives  inducing  the  legislature  to  enact  the  law,  are 

distinctly  marked  in  the  preamble,  that  ^^  the  prices  fixed  by  law 

^^  for  other  lands/'  Tthan  those  included  in  the  Indian  purchase 

of  1768)  '*  are  found  to  be  so  high,  as  tQ  discourage  actual  set-' 

j  ^^  tiers  from  purchasing  and  improving  the  same."    3  State 

I  Lawsy  209.  ^  s 

I  2d.  "  The  'lands  lying  norland  west  of  the  rivers  Ohio  and 

I  ^^  Alleghany^  9Xid  Canewmigo  creci:,  are  offered  for  sale,  to  per- 

(  "  sons  who  will  cultivate^  imprtme^  and  settle  the  same,  or  cause 

\  ^  the  same  to  be  cultivated,  improved^  and  settled,  at  and  for 

"  the  price  of  7L  10*.  for  every  hundred  acres  thereof."  By  sect. 
2.  The  price  of  lands  is  thus  lowered,  to  encourage  actual  set- 
dements. 

3d.  By  sect.  3.  "  Upon  the  application  of  any  person  who 
"  may  have  setded  and  improved,  or  is  desirous  to  scltle  and 
**  improve,  a  plantation  within  the  limits  aforesaid;  there  shall 
*'  be  granted  to  him  a  warrant  not  exceeding  four  hundred 
"acres,"  &c. 

The  application  granted,  is  not  to  take  up  lands;  but  it  must- 
he  accompanied,  either  by  a  previous  settlement  ar.d  improve- 
ment, or  expressions  of  a  desire  to  settle  anJ. improve  a  planta- 
tion; and  in  this  fona  all  such  waiTants  have  issued. 

4ih.  By 
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4th.  By- sect.  5.  "  Lands  actually  settled  and  improved^  prior    1800. 
*'  to  the  date  of  the  entiy  of  a  v/arrant  with  the  deputy  surveyor 
"  of  the  district,  shall  not  be  sun'eyed;  except  for  the  owner 
"  of  such  settlement  and  improvement." 

This  marked  preference  of  actual  settlers  over  warrant-hold- 
ers, who  may  have  paid  their  money  into  the  treasury  for  a  par* 
ticular  tract;  even,  perhaps,  before  any  improvement  of  the  land 
was  meditated,  shows,  in  a  striking  manner,  the  intention  of  the 
legislatiu^. 

5th.  By  sect.  8.  "  The  deputj"  surveyor  of  the  district,  shaU, 
"  upon  the  application  of  any  person,  who  has  made  an  actual 
^^  settlement  and  improvement  on  these  lands,  sur\'ey  and  mark 
^^  out  the  lines  of  the  tract  of  land,  not  exceeding  four  hundred 
"  for  such  applicant." 

The  settlement  and  improvement  alone,  are  made  equivalent 
to  a  warrant;  which  may  be  taken  out,  by  section  10,  ten  years 
after  the  time  of  passing  this  act. 

6th*  I  found  my  opinion,  on  what  I  take  to  be  the  true  and 
legitimate  construction  of  the  9th  section ;  in  the  close  of  which 
is  to  be  found  the  proviso,  from  whence  spring  all  the  doubts  on 
tlie  subject. 

It  hsA  been  said  at  the  bar,  that  three  different  constructions 
have  been  pu,t  on  this  section. 

1st.  That  if  the  warrant-holder  had  been  prevented  by  Indian 
hostilities,  from  making  his  settlement  within  t^vo  years,  next 
after  the  date  of  his  warrant,  and  until  the  22d  of  December  1795; 
(the  time  of  raofication  of  general  Wayne's  treaty)  the  condition 
of  setdement  and  residence  is  extinct  and  gone. 

2d.  Thsit  though  such  prevention  did  not  wholly  dispense  witli 
the  condition,  it  hindered  its  running  within  that  period;  and 
that  the  grantee's  persisting  in  his  endeavours,  to  make  an  actual 
setdement  and  residence  for  five  years,  or  within  a  reasonable 
time  thereafter^  shall  be  deemed  a  full  compliance  with  the  con- 
dition: And^ 

dd.  That  in  all  events,  except  the  death  of  the  party,  the  set- 
tlement and  residence^  shall  precede  the  vesting  of  the  complete 
and  absolute  estate. 

Though  such  great  disagreement  has  obtained,  as  to  the  ti*ue 
meaning  of  this  9th  section,  both  sides  agree  in  this,  that  it  is 
worded  very  inaccurately,  inartificially,  and  obscurely.  Thus  it 
will  be  found  towards  the  beginning  of  the  clause,  that  the  words 
"  actual settlcmenty'*  are  used  in. an  extensive  sense,  as  inclusive 
of  residence  for  five  years :  because  its  conistituent  parts  are  enu- 
merated and  described,  to  be  by  *'  clearingy  fencings  and  ctdti" 
"  votings  at  least  two  acres  for  every  hundred  acres,  contained 
"  in  ow  survey;  erecting  thereon,  a  messuage  for tlie  habitation 
**  of  ijian,  imd  residing,  or  causing  a  family  to  reside  thereon, 

Voi..iy.  2D  '  "foi 
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1800.  *'  for  the  space  of  five  years,  next  following  his  first  settling  the 
\*^m^^m^  *'  same,  if  he  or  she  shall  so  long  live."  In  the  middle  of  the 
clause,  the  same  words  are  used  in  a  more  limited  ^ense,  and 
are  coupled  with  the  expression  "and  residence,"  and  in  the 
close  of  the  section,  in  the  proviso,  the  same  words,  as  I  under- 
stand them,  in  a  strict  grammatical  construction  of  the  whole 
clause,  must  be  taken  in  the  same  large  and  comprehensive  sense, 
as  they  first  conveyed ;  because  the  terms  "  such  actual  setde- 
"  ment,"  used  in  the  middle  of  the  section,  are  repeated  in  the 
proviso,  and  refer  to  the  setdement  described  in  the  foregoing 
part:  and  the  words  "actual  settlement,  as  aforesaid,"  evidently 
relate .  to  the  enumeration  of  the  qualities  ef  such  setdement. 
Again,  the  confining  of  die  setdement  to  be  within  the  space  of 
two  years,  next  after  the  date  of  the  warrant,  seems  a  strange 
provision.  A  war  with  the  Indian  natives  subsisted  when  the 
law  passed,  and  its  continuance  was  uncertain.  The  state  of  the 
country  might  prevent  the  making  of  surveys  for  several  years; 
and  until  the  lands  were  appropriated  by  surveys,  the  precise 
places  where  they  lay,  could  not  be  ascertained  f^enerally. 

Still,  I  apprehend  that  the  intention  of  the  legislature  may  be 
fairly  collected  from  their  own  words.  But  I  cannot  accede  t(» 
the  first  constiuction,  said  to  have  been  made  of  the  proviso  in 
this  9th  section;  because  it  rejects  as  wholly  superfluous,  and  as- 
signs no  operation  whatever,  to  the  subsequent  expressions  "  if 
*'  any  grantee  shall  persist  in  his  endeavours,"  &c.  which  is  tak- 
ing an  unwarrantable  liberty  with  the  law.  Nor  can  I  subscribe 
to  tlie  second  construction  stated,  because  it  appears  to*me  to 
militate  against  the  general  spirit  and  words  of  the  law,  and  dis- 
torts its  great  prominent  features  in  the  passages  already  cited, 
and  for  other  reasons,  which  I  shall  subjoin.  I  adhere  to  the 
third  construction,  and  will  now  again  consider  the  9th  section. 
It  enacts,  in  the  first  instance,  that  "  no  warrant  or  survey  for. 
"  lands,  lying  north  and  west  of  the  rivers  Ohio  and  Alieghani/^ 
*'  and  Connvango  creek,  shall  vest  any  title,  unless  the  grantee 
"  has,  prior  to  the  date  of  such  warrant,  made,  or  caused  to  be 
"  made;  or  shall  within  the  space  of  two  years  next  after  the 
"  date  of  the  same,  make,  or  cause  to  be  made,  an  actual  settle- 
"  ment  thereon,  by  clearing,  &c.  Provided  ahvays^  nevertheless^ 
••  That  if  any  such  actual  settler,  or  any  grantee,  in  any  such 
"  original  or  succeeding  warrant,  shall  by  force  of  arms  of  the 
"  enemies  of  the  United  States^  be  prevented  from  making  such 
'*.  actual  settlement,  or  be  dri^  en  therefrom,  and  shall  persist  in 
**  his  endeavours  to  make  such  actual  settlement  as  aforesaid; 
*'  then,  in  eitlier  case,  he  and  his  heirs,  shall  be  entitled  to  have 
*•  and  to  hold  the  said  lands,  in  the  same  manner,  as  if  the  ac- 
**•  tual  settkmcnt  had  been  made  imd  continued."  " 

^  Persist"  is  the  correlative  of  atlenipt  or  endeavour,  and sig- 
nifies  "h^ld  on,"  '' persevere,"  &c.  The  beginning  words  of  the 

section, 
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section,  restrict  die  setdeiiiept,  ^to  be  within  two  years  next  1800* 
'*  afier  the  date  of  the  warrant,  ^  clearings  &c«  and  by  resldhiff  ^^-^^m^ 
^  ror  the  space  of  five  years,  next  foUotuin^  his  first  settling  of 
^  the  same,  if  he  or  she  shall  so  long  live;''  and  in  default  thereof, 
annexes  a  penalty  of  forfeiture  in  a  mode  prescribed.  But  the 
proviso  relieves  against  this  penalty,  if  the  grantee  is  prevented 
nom  making  such  setdement  by  force.  Sec  and  shall  pemist  in 
his  endeavours  to  make  stick  actual  settlement,  as  aforesaid.  The 
relief,  then,  as  I  read  the  words,  goes  merely  as  to  the  times  of 
two  years  next  after  the  date  of  the  warrant,  and  fire  years  next 
following  the  paitj^'s  first  setding  of  the  same ;  and  the  proviso 
declares,  that  persistingy  &c«  shall  be  equivalent  to  a  continu- 
ation of  the  settlement. 

To  be  more  intclligihlc,  I  paraphrase  the  9th  section  thiBs: — 
Every  warrant-holder  shall  cause  a  setdement  to  be  made  on  his 
lands  within  two  years  next  after  the  date  of  his  warrant,  and  a 
residence  tht^rcon  for  five  years  next  following  the  first  settle- 
ment, on  pain  of  forfeiture  by  a  new  warrant.  Nevertheless,  if 
he  shall  be  interrupted,  or  olistructed,  by  extenial  force,  from  do- 
ing these  acts  within  the  limited  periods,  and  shall  afterwards 
persevere  in  his  efforts  in  a  reasonable  time,  after  the  removal  of 
such  force,  until  those  objects  are  accomplished,  no  advr.ntage 
shall  be  taken  of  him,  for  the  want  of  a  successive  continiuitiou 
of  his  setdement. 

The  construction  I  have  adopted,  appeai-s  to  me  to  restore  per- 
fect symmetr)'  to  the  whole  act,  and  to  preserve  its  due  propor- 
tions. It  affords  an  easy  answer  to  the  ingenious  question,  pro^ 
posed  by  the  counsel  of  the  Holland  company.  If,  say  they, 
immediately  after  a  warrant  issues,  a  setdcr,  without  delay,  goes 
on  the  grouad  the  11th  of  April  1792,  and  stays  there  until  the 
next  day,  when  he  is  driven  off  by  a  savage  enemy,  after  a  gal- 
lant defence;  and  then  fixes  his  residence  as  near  the  spot,  as  he 
can,  consistently  with  his  personal  safety',  does  the  warrantee 
lose  all  pretensions  of  equity?  Or,  suppose  he  has  the  good  for- 
tune to  continue  there,  firmly  adhering  to  the  soil,  for  two  or 
three  years,  during  the  Indian  hostilities;  but  is,  at  length,  com- 
pelled to  remove  by  a  superior  force:  is  all  to  go  for  nothing, 
and  must  he  necessarily  begin  again?  I  answer  to  both  queries, 
in  the  negative; — by  no  means.  The  proviso  supplies  the  chasm 
of  successive  years  of  residence;  for  eveiy  day  and  week  he  ic- 
sides  on  the  soil,  he  is  entitled  to  credit  in  his  account  widi  the 
commonwealth:  but,  upon  a  return  of  peace,  when  the  state  ot 
the  country  will  admit  of  it,  after  making  all  reasonal)le  allow- 
nnccs,  he  must  resume  the  occupation  of  die  land,  and  complete 
his  actual  settlement.  Although  a  charit)-  cannot  take  place  ac- 
cording to  the  letter,  jet  it  ought  to  be  pcrforpiecl  cij^prcs^  and 
the  substance  pursued.  2  Vern*  266.  2  Fonb.  221, 
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1800.  It  has  been  objected^  that  such  a  contract  with  the  state,  is  un- 
u.^yN-/  reasonable,  and  hard  on  those  land-holders,  and  ought  not  to  be 
insisted  upon.  It  will  be  said,  in  reply,  they  knew  the  terms  before 
they  engaged  in  the  bargain,  and  must  abide  by  the  consequences: 
The  omy  question  is,  Avhether  the  interpretation  given  of  it  be 
correct  or  not. 

7th.  A  due  confer  n-ity  to  the  provisions  of  the  net,  is  equally 
exacted  of  those  who  found  their  preference  to  lands  on  their 
personal  labour,  as  of  those  who  ground  it  on  the  paymetit  of 
money.  I  know  of  no  other  distinctions  between  these  two  sets 
of  land-holders,  as  to  actual  settlement  and  residence;  than  that 
the  claims  of  the  former,  must  be  limited  to  a  single  plantation, 
and  the  laboiir  be  exerted  by  them,  or  under  their  direction; 
while  the  latter  may  purchase  as  many  warrants  as  they  can,  and 
make,  or  cause  to  be  made,  the  settlements  required  by  law. 
Addison^  340,  341. 

It  is  admitted,  on  all  sides,  that  the  terms  of  actual  settlenlent 
and  residence,  are,  in  the  first  place,  precedent  conditions,  to  the 
vesting  of  absolute  estates  in  these  lands ;  and  I  cannot  bring  my- 
self to  believe,  that  they  are  dispensed  with,  by  unsuccessful  ef- 
forts, either  in  the  case  of  warrant-holders,  or  actual  settlers.  In 
the  latter  instance,  our  uniform  decisions  have  been,  that  a  firm 
adherence  to  the  soil,  unless  controlled  by  imperious  circum- 
stances, was  the  great  criterion,  which  marked  the  preference  in 
such  cases;  and  I  have  seen  no  reason  to  alter  my  op^iion. 

8th.  Lastly,  it  is  obvious  from  ^ae  preamble,  and  section  2, 
that  the  settlement  of  the  country,  as  well  as  the  sale  of  the 
lands,  was  meditated  by  this  law;  the  latter,  however,  appears 
to  be  a  secondary'  object  with  tlic  legislature.  The  peopling  of 
the  country,  by  a  hardy  race  of  men,  to  the  most  extreme  fron- 
tier, was  certainly  the  most  powerful  barrier  against  a  savage 
enemy. 

Having  been  thus  minute,  and  I  fear  tedious,  in  delivering  my 
opinion,  it  remains  for  me  to  say  'i  few  words,  respecting  those 
persons  who  have  taken  possession  of  part  of  these  lands,  sup- 
posing the  wanttnts  to  be  dcad^  according  to  the  cant  xvord  of 
the  day,  and  who,  though  not  parties  to  the  suit,  are  asserted  to 
be  implicated  in  our  decision.  If  the  lands  are  forfeited  in  the 
eye  of  the  law,  though  they  have  been  fully  paid  for,  the  breach 
of  the  condition  can  only  be  taken -ad  •  iritjjge  of  by  t^>e  common- 
wealth, in  a  rriethod  prescribed 'by  law.  Innumerable  mischiefs, 
and  endless  confusion,  would  ensue^  from  individuals  taking  upon 
themselves  to  judge  when  warrants  and  SQr\'eys  cestse  to  have 
validity,  and  making  entries  on  such  lands  at  their  will  and  plea- 
iiUre.  I  will  repeat  what  we  told  the  jury  in  Morrish-  Lessee  v. 
Neighmcni  and  Shaines^  "  If  the  expressions  of  the  law  were  not 
*  as  particular  as  we  find  them,  we  should  have  no  difficulty  in 

*'  pronouncing 
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^^.pronouQcing  that  no  person  should  take  advantage' of  their  own    1800. 
^^  wrong,  and  that  it  does  not  lie  in  the  mouths  of  men,  like  those  v,i-v"«^ 
'Vwe  are  speaking  of,  to  say. the  warrants  are  dead;  we  will  take 
^^  and  withhold  the  possession,  and  thereby  entide  ourselves  to 
*^  reap  benefits  from  an  unlawful  act."    On  the  whole,  I  am  of 
opinion,  that  the  rule  should  be  discharged* 

Smith,  Justice.  I  have  hkd  a  full  opportunity  of  considering 
the  opinion  delivered  by  my  brother  Yeates  ;  and  as  I  perfectly 
concur  in  all  its  principles,  I  shall  confine  myself  to  a  simple  de- 
claration of  assent.  I  coidd  not  hope,  indeed,  to  add  to  the  ar- 
gument; and  I  am  certain  I  could  not  equal  the  language,  which 
he  has  used  on  the  occasion. 

By  the  Court:  Let  the  rule  be  discharged.  (24) 

Jackson  et  aL  versus  Winchester. 

T^HE  following  points  occuiTed  in  this  case: 

1st.  The  issues  in  this  case  were  joined  on  pleas  of  noii 
assumpsit^  and  payment.  When  the  jury  were  about  to  be  im- 
panneled,  the  deieiidant's  counsel  moved  to  strike  out  the  former 
plea,  by  which  (leaving  only  the  affirmative  plea  of  payment)  he 
would  be  tntided  to  the  conclusion,  in  addressing  the  July.  The 
plaintiff's  counsel  objected,  witii  an  allegation^  that  upon  the  is- 
sues, as  they  now  stood,  they  had  been  obliged  to  send  a  com- 
mission into  another  state,  to  prove  the  sale  and  delivery  of  the 
goods,  for  which  the  action  was  brouglit. 

And  the  Court  refused  to  allow  the  plea  oinon  assumpsit  to 
be  sti'uck  off.  (25) 

2d.  The 

(24)' Since  this  decision  w as  pronounced,  the  subject  hasf  been  reWved  and 
ni^itated  in  various  interesting'  forms.  In  the  winter  of  1^1 — 2,  Bjevera\  pcti- 
lions  were  presented  by  the  intruders  to  tlic  Icjfislature,  requesting  tlieir  in- 
terposition, b!it  the  committee  of  the  senate,  to  whom  these  i>etitions  were  re- 
ferred, rq)<)rted  against  them,  and  admitted,  that  the  controversy  belonged 
exclusively  to  the  Courts  of  justice.  But  soon  after  this  report  was  made,  a 
bill  v/as  introduced,  entitled  *'  An  aot,"  &c.  which  recites  the  existing  contror 
versics,  gives  a  legislative  opinion  against  the  claim  of  the  warrantees,  and  in- 
stitutes an  extraordinary  tribunal,  to  hear  and  decide  between  the  parties. 
The  appearance  of  this  bill  produced  two  remonsU-anccs  from  the  HoUaml 
company,  but  without  effect  As  soon  as  it  became  a  la^v,  the  attoniey -gene- 
ral and  the  counsel  for  the  company  were  invited  to  a  conference  w'ith  the. 
judges,  on  the  canning  of  it  into  effect;  but,  upon  mature  consideration,  the 
counsel  for  the  company  declined  taking  any  part  in  the  business,  and  assign- 
ed their  reasons  in  a  letter  addressed  to  the  judges,  dated  the  24th  of  yunc 
1802.  An  issue  was  then  formed^  by  the  dii-ection  of  the  ju<lges,  which  was 
tried  at  Sunbury^  on  the  25th  oi'  NiHte^nber  following,  before  YIeates,  Smith, 
and  Bracken  RIDGE,  yustices^  and  a  report  of  the  proceedings  and  decision 
ontliat  occasion  will  be  found  in  a  subsequent  part  of  the  present  volume. 

(25)  Whilo  this.work  is  in  the  press,-  the  same  ciut^stlon  has  just  occurred 
in  the  Circuit  Court  of  the  Uniud  Statc^i  .'md  the  Judges  decided,  that  when? 

the 
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1800.  2d.  The  defendant  alledged,  that  the  plaintiils  had  agreed  to 
take  payment  of  the  debt,  for  which  the  action  was  brought,  in 
Tennessee  militia  certificates,  if  David  Allison  approved  of  it. 
Allison  approved,  in  writing,  of  the  proposed  payment,  and  die 
certificates  were  delivered  to  him;  but  it  became  a  question,  how 
far  that  delivery  was  satisfaction  to  the  plaintiffs?  And  Ailisori 
being  dead,  M*  Levy^  offered  himself  as  a  witness  to  prove,  that 
on  a  question  of  bail,  before  M*Kean,  C.  J*  Allison  deposed, 
that  the  plaintiffs  had  debited  him  with  the  amount  of  the  cer* 
tificates,  in  their  accoimt  current.  The  plaintiffs'  counsel  objected 
to  the  .evidence. 

And,  by  the  Court:  Nothing  that  passed  before  the  Judge, 
on  the  question  of  bail,  can  be  evidence  on  the  trial,  unless  it  was 
dearly  admitted,  as  a  fact,  by  die  party. 

W*  Tilghman  znd  Hallo-well^  for  the  plaintiffs. 
I\:L  Levy  and  Dallas^  for  the  defendant. 


Bussy  versus  Donaldson. 

THIS  was  an  action  on  the  case,  against  the  onmer  of  the  ship 
Edxxfurd^  for  running  foul  of,  and  sinking,  the  brig  Katy^  at 
the  piers  in  the  river  Delawarcy  by  negligence,  and  improvident 
and  unskilful  management,  &c.  The  defence  was  made  on  three 
gi'ounds:  1st.  That  the  injury  was  occasioned  by  an  unavoidable 
accident,  for  which  no  reparation  ought  to  be  exacted.  2d.  That 
as  the  ship  Edward  was  in  die  charge  of  a  public  pilot  of  the 
port,  (a.  person  not  the  choice^  nor  the  voluntar}'  agent,  of  the 
owner)  when  the  injury  was  committed,  the  owner  was  not  le« 
gaily  responsible.  And,  on  this  point,  the  following  authorities 
were  cited:  3  Bac.  Ahr.  591,  2.  7  Geo.  2.  c.  15.  3  State  Latvs^ 422. 
v.  8. 10.  15.  Wesc.  395.  Beatves^  122.  1  Emirig.  402,  3.  iBL  Com. 
431,2.  1jDo/?2.  241.  7U  16.^.3.  iSo/*.  442.  440.  35ac.il3r.560, 
3d.  That  the  amount  of  the  injury  actually  sustained,  is  not  the 
measure  of  damages,  in  the  present  action.  1  Dull.  Rep*  180*. 
Purviance  et  aL  v.  Angus. 

After  argument  by  W.  Tilghman^  M.  Levy^  and  Rawhy  for 
the  plaintiff,  and  by  Ingersoli^  £.  Tilghman^  and  LewiSy  for  the 

the  picas  were  non  assumpsit^  and  payment,  the  defendant  might*  of  course* 
strike  out  the  plea  of  non  assumpsit,  without  applyin^r  to  tlie  Court,  at  any 
time  before  tlie  jury  v.ere  actually  sworn*  They  said,  it  operated  to  relieve 
the  plaintiff,  from  the  necessity  of  pi'oviilg'  the  assumption,  and  was,  thei'efore* 
for  his  advantage .  But  tlicy  distinguished  it  fixim  the  case  of  adtUng  a  plea, 
as  essentially  dincrent ;  that  case  requiring  the  authority  of  the  Court.  Vuyum  v. 
BrieulUy  Octobc  term  1806.  Dallas^  for  the  plaintiff.  Ingertoit  9.nd  Bul^oneeau, 
for  the  defendant. 

defendants 
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defendant,  the  Judges  delivered  their  opinions  to  the  jury,  in    1800. 
substance,  as  follows:  ^mm^^f 

Shippen,  Chief  Justice.  The  first  object,  that  naturally  pre- 
sents  itself,  is  to  ascertain, .  whether  the  injury  complained  of, 
was  the  consequence  of  gross  negligence,  or  of  mere  accident? 
This  falls,  exclusively,  within  the  province  of  the  jury:  but,  if  they 
shall  think,  that  the  injury  was  the  consequence  of  gross  negli- 
gence, then  the  plaintiff  is  entitled  to  recover  damages;  unless 
some  rule  of  law  inteiposes  to  prevent  it,  under  the  peculiar  cir- 
cumstances  of  the  present  case. 

In  considering  the  point  of.  law,  we  are  led  into  a  field  of  in- 
quiry equally  interesting  for  its  novelty,  and  its  importance:  for, 
although  the  defendant  admits,  that  in  ordinary  cases,  the  owner 
of  a  ship  is  answerable,  civiliter^  for  the  injuries  committed,  in 
the  course  of  his  service,  by  the  captain  and  crew;  it  is  insisted, 
that  a  pilot,  under  the  regulations  of  our  act  of  assembly,  for  his 
examination  and  appointment,  is  not  to  be  regarded  as  the  agent^ 
or  servant,  of  the  owner,  but  rather  as  the  officer  of  the  public. 

Though  it  is  not  agreeable  to  deliver  opinions,  on  important 
points  of  law,  suddenly  started,  in  the  course  of  a  trial,  I  think  I 
can  safely  pronounce,  on  the  present  occasion,  that  the  distinc- 
tion, which  has  been  taken,  is  rather  plausible,  than  solid.  The 
legislative  regulations  were  not  intended  to  alter,  or  obliterate, 
the  principles  of  law,  by  which  the  owner  of  a  vessel  was  previ- 
ously responsible,  for  the  conduct  of  the  pilot;  but  to  secure,  in 
favour  of  every  person  (strangers  as  well  as  residents)  tradingj  to 
our  port,  a  class  of  experienced,  skilful,  and  honest,  mariners,  to 
navigate  their  vessels  safe  up  the  bay  and  river  Delaivare*  The 
mere  right  of  choice,  indeed,  is  one,  but  not  the  only,  reason, 
why  the  law,  in  general,  makes  the  master  liable  for  the  acts  of 
his  servant:  and,  in  many  cases,  where  the  responsibility  is  al- 
lowed to  exist,  the  servant  may  not,  in  fact,  be  the  choice  of  the 
master.  For  instance:  if  the  captain  of  a  merchant  vessel  dies 
on  the  voyage,  the  mate  becomes  captain;  and  the  ow^ner  is  liable 
for  his  acts,  though  the  owner  did  not  hire  him,  originally,  nor 
expressly  chuse  him  to  succeed  the  captain*  The  reas'on  is  plain: 
he  is  in  the  actual  sen'ice  of  the  owner,,  placed  there,  as  it  were, 
by  the  act  of  God.  And  so,^  in  the  case  under  consideration; 
the  pilot  was  in  the  actual  service  of  the  owner  of  the  ship,- 
though  placed  in  that  service,  by  the  provident  act  of  the  legis- 
lature. The  general  rule  of  law,  then,  entitles  tlie  plaintiff  to  re- 
cover; and  we  have  heard  of  no  authority,  we  can  recollect  hone, 
that  distinguishes  the  case  of  a  pilot,  from  those  numerous  cases, 
on  which  the  general  rule  is  founded. 

As  to  the  assessment  of  damages:  it  is  a  i-ational,  and  alegaK     • 
principle,  that  the  compensation  should  be  equivalent  to  the  i\\ 
juiy.    There  may  be  tome  occasional  departures  from  this  prin- 
ciple. 


.208  CASES  KULED  AND  ADJUDGED  IN  THE' 

1800*    ciple;  but  I  think  it  will  be  found  safest  to  adhere  to  it,  in  all 
L^v^i.^  cases  proper  for  a  legal  indemnification,  in  the  shape  of  damages. 

Smith,  Jmtke.  I  perfectly  concur  in  the  opinion  e^ressed 
by  the  Chief  Justice^  upon  the  responsibility  of  the  owner  of  a 
ship*  But,  I  confess,  diat  I  am  not  prepared  to  accede  to  his 
opinion,  on  the  assessment  of  damages.  I  take  this  distinction* 
In  a  case  of  contract;  or  in  a  case  of i  damage  by  gross  negli- 
gence; the  jury  should  always,  I  think,  give  a  compensation  to 
the  full  amouat  of  the  injury  actually  sustained*  But  if  an  inju- 
ry' is  done,  in  a  way  merely  fortuitous  and  accidental,  I  think 
the  jury  have  a  legal  and  salutary  discretion  upcm  die  subject* 

Brackenridge,  Justice^  concurred  generally  in  the  senti* 
ments  of  the  Chief  justice. 

Verdict  in  favour  of  the  plaintiff  for  2,500  dollars*  (1)* 

Water's  Executors  versus  M*ClelIan  et  al.  (2). . 

TRESPASS  for  goods  of  the  testator,  taken  and  sold  by  the 
sheriff,  on  an  execution  issued  against  Detvees.  The  prin- 
cipal part  of  the  goods  were  claimed  by  the  testator,  under^  a  dis- 
tress and  sale,  which  he  had,  also,  executed  against  Dexuees;  but 
he  had  left  the  goods  in  Dewees*s  possession  for  four  or  five 
years*    The  charge  contained  the  following  points: 

Shippen,  Chief  Justice.  1st.  It  is  incumbent  on  the  plaintiff, 
to  prove  his  property  in  the  goods,  which  were  taken  by  the  she-, 
riff;  and  to  do  mis,  he  has  produced  evidence  of  a  former  dis- 
tress and  sale,  of  the  same  goods,  for  rent  due  from  Dewees  to 
him*  But  the  defendants  answer,  that  the  distress  was  fraudu- 
lent; because  (among  other  reasons)  the  goods  were  left  in  the 
possession  of  the  debtor*  In  the  case  of  a  voluntary  sale  of  goods^ 
the  law,  both  in  Pennsylvania  and  England^  regards  the  continu- 
ance of  the  debtor's  possession,  as  a  badge  of  fraud.  In  England^ 
the  law  is  the  same,  where  the  sale  is  made  by  the  sheriff;  but 
in  Pennsylvania  a  different  rule,  in  that  case,  has  prevailed;  and 
where  a  relation,  or  fnend,  after,  a  fair  purchase,  at  public  sal<^, 
leaves  the  goods  in  the  occupancy  and  use  of  the  debtor,  it  ne- 
ver has  been  deemed  a  fraud  upon  creditors.  As,  therefore,  the 
purchase,  on  the  present  occasion,  was  not  by  a  private  bill  of 
sale;  but  at  an  open,  public,  vendue;  the  continued  possession 

(1)  The  account  exhibited  for  tlie  whole  expense  of  raising  and  repairin|^ 
the  brig,  amounted  to  1310/.  8*.  9d, 

(2)  Tried  in  Uie  Circuit  Court,  WesuChettcr,  29tlx  of  May  1800,  before 
S  u  I  p  p  fi  X,  Chief  yustice,  and  Y  e  a  t  es,  yiuticc, 

bv 
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by  Dewees  does  not,  in  the  opinion  of  the  Court,  justily  the  de*    1800. 
endant's  taking  and  sale.  (3)  \^^^i^ 

2d«  It  has  been  objected,  for  the  defendants,  that  the  plaintiff 
was  bound  to  show,  that  the  distress  was  made  on  the  premises; 
whereas,  at  least,  a  part  of  the  goods  appears  to  have  been  dis- 
trained elsewhere.  However  available  this  objection  might  have 
been  upon  a  replevin,  between  tlie  original  parties,  we  do  not 
think,  that,  third  persons  can  take  advantage  of  it. 

3d.  It  is  urged,  that  there  were  a  number  of  young  cattle  taken 
on  the  distress;  and  that  as  these  have  been  fed,  and  reared,  by 
the  care  and  cost  of  DeweeSy  he  had  acquired  a  property  in  their 
increased  value.  Of  the  truth  and  operation  of  this  allegation, 
the  jury  will  consider:  and,  if  they  are  of  opinion,  that  me  ex- 
pense of  maintaining,  has  exceeded  a  fair  compensation  for  the 
use  of  the  cattle,  they  will  make  a  reasonable  deduction  from  the 
plaintiff's  demand. 

Verdict  for  the  plaintiff* 

Morris's  Lessee  versus  Neighman.  (1) 

EJECTMENT  for  land,  on  the  north-west  of  the  rivers  Ohiisi 
and  Alleghany y  and.  Conewango  creek. 

The  plaintiff  claimed  under  a  warrant,  dated  the  4th  ci March 
1793,  on  which  a  survey  was  executed,  of  the  12th  of  November 
1794;*  but  he  had  made  no  endeavour  to  settle  the  land,  tiliyt^/y 
1796.. 

The  defendant  claimed  as  an  actual  settler,  under  a  settlement 
commenced  in  the  year  1796,  prior  to  any  attempt  by  the  plain- 
tiff; and  upon  a  presumption,  that  the  plaintiff  had  incurred  an 
absolute  forfeiture  of  his  rights,  by  not  making  a  settlement 
within  two  years,  from  the  date  of  his  warrant,  according  to  the 
terms  of  the  act  of  the  3d  of  April  1792.  3  State  Larws^  209. 
Doll.  edit. 

But  by  the  Court,  in  the  charge  to  the  jury^  two  points  were, 
expressly  decided:  1st.  That  the  plaintiff  did  not  forfeit  his  rights, 
by  not  making  a  setdement  within  two  years  from  the  date  of 
his  warrant.  It  is  notoi4ous,  that  an  Indian  war  existed  from 
the  year  1790,  until  general  JVayne^s  treaty,  which  was  made  on 
the  bd  of  August  1795,  and  ratified  on  the  23d  of  December  1795* 
The  ratification  of  this  treaty  is  to  be  considered  as  the  terminus 

(3)  The  defendant's  counsel  cited  the  foUowinfi^  cases  on  this  point:  3  Co.  81. 
2  T.  Hep.  594,  5,  6.  1  Wilt.  44.  But  see  /,evy  v.  Wallu,  ante^  p.  167,  8.  QhanceU 
lor  V.  Fhiliips,  po^t.    The  United  States  v.  Cunningham,  pott. 

(1)  Tried  at  Pitttburgh,  Circuit  Court,  May  1800,  before  Yjbatbs  and 
Smvth,  yiutice*. 

Vol.  IV.  2  E  a  quo^ 
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1800*  ^  ^0^  A  ^^^  might  safely  begin  a  settlement  on  the  w^tern 
V_,i^  ,_'  frontier  of  Penmyhania\  and  if,  after  that  epoch,  actual  setders^ 
or  grantees,  persisted  in  their  endeavours  to  make  a  setdement, 
they  would  not  incur  a  forfeiture  of  the  land.  2d.  That  even  if 
it  were  a  case  of  forfeiture,  no  individual  could  take  adviantage  of 
it,  by  entering  on  the  land:  the  advantage  could  only  be  taken 
by  the  commonwealth,  whose  officers  might,  issue  new  warrants, 
in  the  form  prescribed  by  the  act  of  assembly. 

Verdict,  accordingly,  for  this  plaintiff. 

Ro8S^  for  the  plaintiff. 

BrackenrtdgCy  and  Toung^  for  the  defendant. 


BelPs  Lessee  versus  Levers. 

EJECTMENT,  for  land  in  Northampton  count)^  ITic  charge 
contained  the  following  points : 

By  the  Court:  1st.  A  warrant,  which  loses  its  descriptive  lo*" 
cation,  by  a  prior  warrant,  may  be  laid  on  any  vacant  land.  It 
has  been  the  uniform  practice  of  the  surveyors  so  to  do;  and  the 
practice  has  long  received  the  sanction  of  the  land  office.  2d.  A 
deputj^  surveyor  gave  an  order  to  his  assistant,  to  execute  a  sur- 
vey; and,  before  it  was  actually  executed,  he  died;  but  it  was 
alleged,  that  neither  the  assistant,  nor  the  paity,  knew  of  his 
death,  till  after  the  execution  of  the  survey.  The  truth  of  the 
aUega'tion  should  be  examined;  but,  in  an  old  transaction,  if  the 
title  depends  upon  it,  the  examination  should  not  be  very  strict; 
and  every  doubt  should  operate  in  favour  of  the  validity  of  the 
survey.  3d.  This  is  the  case  of  a  lost  application;  and,  in  cases 
of  this  kind,  above  all  others,  there  must  be  due  diligence  em- 
ployed to  designate  and  effectuate  the  claim:  for,  if  the  sui-vey 
18  made,  in  a  place  different  from  that  designated  in  the  appli- 
cation,  die  land  office  can  have  no  notice  of  the  fact,  until  a  re* 
turn  is  made ;  and  it  would  be  hard,  that  a  subsequent  purchaser 
widiout  notice,  and  widiout  the  means  of  obtaining  notice,  when 
he  purchases,  should  be  affected  by  the  claim.  4th.  In  the.  case  of 
a  warrant,  neither  the  negligence,  :nor  the  fraud,  of  the  public 
officer,  shall  work  an  injury  to  the  party.  But  if  the  party  as-i 
sists  in  committing  the  fraud,  not  only  the  party  himself,  but 
every  *  person  claiming  under  him,  or  deriving  tide  directly 
through  him,  shall  be  debarred  from  taking  advantage  of  the 
transaction.  5th.  If  an  application,  made  and  entered  in  August 
1765,  is  not  acted  upon  till  1773;  and  a  caveat^  entered  in  1775, 
is  the  first  notice  of  a  survey;  the  lapse  of  time  amounts  to  a 
dereliction  of  the  inceptive  right,  as  the  Courts  of  Pennsylvania 
have  often  decided.  (1; 

(1)  This  cause  was  tried  in  the  Circuit  Court,  Northampton  cpuiHy,  bcfoi*c 
SuiFPsv,  C.  y.  and  Ybatss,  J. 

Beissel 


S0PREME  Court  of  Penkstlvakia. 

Beissell  Jicrsus  ShoU.  (1 ) 
Wagoner  versus  Same. 

CASE,  for  divertmg  a  water  course.  The  Court  left  the 
facts  to  the  jury,  under  this  general  statement  of  the  law: 
^^  That  cvcTy  man,  in  this  country,  has  an  unquestionable  right, 
^^  to  erect  a  mill  upon  his  own  land;  and  to  use  the  water^  pass- 
^  ing  through  lus  land,  as  he  pleases;  subject  only  to  this  limi- 
^*  tadon,  that  his  mill  must  not  be  so  constructed  and  employed, 
^^  as  to  injure  his  neighbour's  mill;  and  that,  after  using  the- 
^^  water,  he  renims  the  stream  to  its  ancient  channel.'' 

.     (1)  Tried  in  the  Circuit  Court,  Northampton  county,  ytme  1900,  before 
Sbipfeh,  C  y.  and  Ybates,  y. 
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Tlie  Commonwealth  versus  Fitch. 

CERTIORARI^  to  remove  the  judgment  and  proceedings  in  a 
case  of  forcible  entn'  and  detainer,  from  Luzerne  county. 
The  inquisition  stated,  "  That  Nathan  Beach  was  possessed  in 
"  his  demesne  as  of  fee,  &c.  and  continued  so  seised  :xl\A  posses- 
*'  sed,  until  the  defendant  did  enter,  and  him  the  said  Nathan 
"  Beach  thereof  disseised^'*  &c. 

It  was  objected,  that  the  prosecutor  is  stated  to  have  been  only 
possessed  of  the  premises,  whereas  the  evidence  proved  him  to 
have  been  seised* 

But  by  the  Court:  There  is  some  informality  in  the  expres- 
sions; but,  surely,  stating  that  the  prosecutor  was  disseised^  ne- 
cessarily implies  a  previous  seisin. 

Judgment  aflbmed. 


Sharp  versus  Pettit. 

WRIT  of  dower.    The  inquisition  states,  that  the  husband 
did  not  die  seised  of  the  premises;  and  finds  damages  for 
the  detention  of  dower,  with  costs* 

Ross  moved  to  quash  the  inquisition,  so  far  as  respects  the 
damages  and  costs. 

By  the  Court:  It  must  be  so;  but  let  judgment  be  entered 
for  tfie  demandant,  without  damages,  or  costs. 

Chancellor 


Cases  Ruled  and  Adjudged,  &c.  21S 

1800. 
Chancellor  versus  Phillips  et  ah  *^--v— ' 

THE  following  case  was  submitted  for  the  opinion  of  the 
Court: 

On  the  2d  of  June  1798,  a  levy  was  made  by  the  sheriff  on  a 
kiln  of  unbunit  bricks,  and  other  property,  by  virtue  of  a  Ji.  fa. 
for  a  debt  of  149/.  15*.  with  interest  and  costs.  The  bricks  were 
suffered  to  remain  in  this  state  till  the  14th  of  April  1799,  when, 
on  advertising  them  for  sale,  it  was  found  that  one  of  the  de- 
fendants had  sold  them  to  Thomas  Harriaon^  on  the  1st  of  De- 
cember  1798,  without  giving  any  notice  of  the  levy.  The  sheriff 
at  the  time  of  the  levy,  employed  a  man  to  call  at  the  brick-yard, 
.occasionally,  but  did  not  keep  any  person  constantly  there;  nor 
dpes  it  appear  that  7".  Harrison  had  any  notice  of  the  bricks  be- 
ing subject  to  the  above  execution,  until  about  the  time  of  adver- 
tising them  for  sale. 

The  question  proposed  was,  whether  Harrison  was  entitled, 
under  the  circumstances  of  this  case,  to  hold  the  bricks  discharged 
alwOgether  from  tbc^  lien  of  the  plaintiff^s  execution ;  or  must  ac* 
count  to  the  sheriff  for  the  amount  of  the  execution,  not  exceed- 
ing the  value  of  the  bricks? 

Smith,  justice.  It  is  useless  to  cite  fn^-ZzVi  authorities  in  this 
case;  for,  it  has  been  repeatedly  decided  m  our  courts,  that  the 
law  is  not  the  same  in  Pennsylvania. 

Shippen,  Chief  Justice.  There  is,  however,  an  obvious  and 
material  distinction  between  a  levy  on  household  furniture,  and 
on-  merchandize,  or  goods  for  sale."^  In  the  former  case,  the  Court 
has  never  allowed  the  plaintiff  to  lose  the  lien  of  a  prior  execution 
levied,  because  on  principles  of  humanity  he  allowed  the  furniture 
to  remain  on  the  premises,  in  the  possession  of  the  defendant.  But 
it  would  be  going  farther  than  the  reason  of  our  decisions,  and 
might  introduce  collusion  and  fraud,  if  we  were  to  authorise,  or 
countenance,  such  a  practice,  indiscriminately,  in  every  case. 

By  the  Court:  We  are  of  opinion,  therefore,  that  the  pur- 
chaser of  the  bricks  is  entided  to  hold  them,  entirely  discharged 
froni  the  lien  of  the  execution.  (1) 

Morgan^  for  the  plaintiff. 
Hallowel/y  for  Hqrrison. 

(1)  The  manuscript  of  this  note,  was  read  on  a  recent  trial,  involving^  the 
same  qncstion;  and  the  Judfres  intimated  a  douht  of  its  accuracy.  I  find,  how- 
ever, tliat  a  difference  between  the  law  in  England  and  in  Ptnntylvania  Upon 
this  subject,  has  been  repeatedly  stated  by  the  Judges  of  the  Supreme  Court» 
L*roy  y.WalUi.  Watert  v.  M'JLeilan.  though  the  rule  has  been  adjudged  to  be 
the.saiire,  in  both  countries,  by  the  Circ«;it  Court  of  the  United  States,  upon 
full  argument  and  deliberation.  See  Uic  United  State*  v.  Cunmnj(ham  etal.pott 

AnonymQus. 
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'^— v^-*  Anonymous. 

f^ERTIORARI^  to  remove  the  proceedings  in  a  case  of  forcl- 
^  ble  entry  and  detainer.  Ingersoll  urged  the  immediate  hear- 
ing of  the  case,  in  order  to  avoid  the  inconvenience  of  a  sentence 
of  restitution,  when  great  error  existed  on  the  record. 

By  the  Court:  It  has  often  been  decided,  that  a  certiorari 
does  not  operate  as  a  supersedeas^  in  a  proceeding  under  the 
landlord  and  tenant  act.  1  voL  State  Laws^  6 IT.  DalL  edit.  But 
it  has  never  been  so  decided,  in  the  case  of  a  proceeding,  under 
the  statutes  against  forcible  entiy  and  detainer. 


Freeman  versus  Ruston. 

I/ENDmOm  EXPONAS.  A  rule  being  obtained  on  the 
^  sheriff  of  Philadelphia  county,  to  bring  into  Court,  the  mo- 
ney levied  on  this  execution;  another  rule  was,  also,  entered,  to 
show  cause  why  Samuel  Coates,  should  not  receive  out  of  the  mo^ 
ney,  an  equal  dividend,  or  proportion,  with  other  judgment  cre^ 
ditors,  whose  judgments  were  entered  on  the  same  day,  and  who 
have  not  issued  writs  of  ca.  sa.  And,  thereupon,  a  case  was  stated 
for  the  opinion  of  the  Court,  comprising  the  following  facts: 

"  On  the  21st  day  of  March  1796,  Samuel  Coates  obtained 
^^  judgment  in  the  Supreme  Court  against  Thomas  Rmton.  A 
**  writ  of  error  was  taken  out  by  the  defendant,  returnable  to 
"  y^^y  1^97,  and  judgment  affirmed  in  the  High  Court  of  Er- 
^^  rors  and  Appeals;  and  the  record  being  remitted,  a  ca.  sa.  was 
"  sued  out  of  the  Supreme  Court,  returnable  to  December  1797 ^ 
''  on  which  (and  other  writs  of  ^a.  sa.  issued  at  the  suit  of  other 
^'  plainuffs)  the  defendant  was  committed  to  gaol;  and  remained 
**  m  custody  until  the  21st  day  of  November  1798,  when  he  was 
**  discharged  from  confinement,  by  virtue  of  the  several  acts  of 
"  assembly,  for  relief  of  insolvent  debtors,  for  the  benefit  of  all 
**  of  which  he  petitioned. 

**  Prior  to  his  said  discharge,  the  above  venditioni  exponas  was 
^*  issued  returnable  to  September  term  1798;  and  on  the  i2th  day 
"  of  yuly  1798,  certain  messuages,  &c.  were  sold  by  the  sheriff, 
^*  by  virtue  of  the  said  execution,  for  13,320  dollars. 

"  The  purchasers  at  these  sales  were  themselves,  judgment  cre- 
•^'  ditors  of  the  said  Thomas  Ruston.  The  sum  of  11,451  dollars 
'*  was  paid  on  account  of  the  purchases,  before  the  discharge  of 
**  Dr.  Ruston  j  and  the  ^juschasera  have  retained  in  their  hands 
*'  1869  dollars,  part  of  the  purchase  monies,  on  account  of  their 
'^^own  judgments;  which  judgments  are,  however,  subsequent  in 

*«  date 
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^^  date  to  that  of  Mn  Coates;  but  no  writs  of  ca,  so*  were  ever    1800. 
«<  issued  out  thereon.  U^v-i-J 

"  The  sheriff  has  paid  sundry  prior  judgments  out  of  the  pro« 
^  ceeds  of  the  sales;  and  there  remains  in  hb  hands,  or  within 
^^  his  power,  the  sum  of  8866  dollars  and  17  cents,  including  the 
^^  balance  of  1869  dollars,  which  the  purchasers  have  retailed,  on 
^  account  of  their  judgments  as  aforesaid.  All  of  which,  how* 
*'  ever,  for  the  purposes  of  this  agreement,  are  considered  asbe« 
*^  ing  in  Court,  and  liable  to  such  distribution,  as  the  Court  shall 
**  direct. 

"  If  the  Court  shall  be  of  opinion,  that  Samuel  Coates  is  enti- 
**  ded  to  an  equal  dividend,  or  proportion,  of  the  said  monies, 
*'  with  other  creditors  by  judgment  of  the  same  date,  who  have 
*'  hot  issued  writs  of  ca.'sa.,  then  the  rule  to  be  made  absolute, 
'^^  and  the  parties,  in  case  of  disagreement,  as  to  the  sums  and 
**  portions,  agree  to  appoint  three  men  to  determine  their  pro- 
**  portions." 

.Rawle^  on  behalf  of  Samuel  Coates^  referred  to  the  17th  and 
1 9th  sections  of  the  act  of  assembly,  (1)  under  which  Ruston  had 

been 

(1)  Sect.  17.  ^^  And  be  it  further  enacted  by  the  authority  aforet aid.  That  no 
**  debtor,  who  shall  obtain  an  order  of  discharp^,  as  aforesaid^  shall,  at  any 
*'  time  thereafter,  be  imprisoned  by  reason  of  any  judgment  obtained  for  pay- 
"  ment  of  money  only,  or  for  any  debt,  damages,  costs,  sum  and  sums  of  mo- 
*'  ney,  contracted,  accrued,  occasioned,  owing  or  g^wing  due,  before  the 
**  date  of  the  said  debtoi**s  deed  or  assignment,  but  that  upon  every  arrest 
**  upon  such  Judgment,  or  for  such  debt,  damages,  cost9,  sum  and  sums  of 
*'  money,  it  snail  and  may  be  lawful  for  any  judge  of  the  court,  wliere  the 
<<  process  issued,  upon  showing  a  copy  of  the*  order  of  discharge,  certified  by 
**  the  clerk  of  the  court  where  the  same  is  recorded,  under  seal  of  office,  to 
**  release  and  discharge  the  said  debtor  out  of  custody,  and  the  said  judge  is 
**  directed  so  to  do,  so  that  the  said  debtor,  if  arrested  or  detained  on  mesne 
**  process,  do  give  a  warrant  of  attorney  to  appear  to  the  action  or  actions  on 
••  which  he  is  so  arrested  or  detiuned,  and  to  plead  thereunto:  Provided,  That 
*•  the  discharge  of  any  debtor  by  virtue  of  this  [•  act]  shall  not  acquit  any 
*'  other  person  fi-bm  any  debt,  sum  or  sums  of  money,  or  any  part  thereof^ 
'*  but  that  all  other  persons  shall  be  answerable  for  the  same,  in  the  same 
*'  manner  as  before  the  passing  of  this  act,  and  all  mortgages,  judgments  and 
"  exeputions,  whereby  t!ie  goods  and  chattels,  lands  andtcnements  of  the  said 
**  debtor  shall  be  bound,  shall  remain  good  and  effectual  in  law,  and  shall  br* 
*'  firat  satisfied  out  of  the  debtor's  estate,  according  to  their  priority  of  licn>  in 
'*  tlue  same  manner  as  if  this  act  had  never  been  passed." 

Sect.  19."  And  be  it  furtlier  enacted  by  the  authority  aforesaid^  That  nolwith- 
•*  standing  the  dischai'gc  of  9x\y  debtor,  by  virtue  of  this  act,  idl  and  every 
**  debt  or  dobts,  due  and  owing  from  such  debtor,  and  all  and  every  iudgmeiit 
"and  judgments  had  and  taken  against  him,  shall  stand  and  be  gt)od  and  ef- 
*'  fectual  in  law,  to  all  intents  and  purposes,  against^the  lands,  tenements,  he- 
"  reditaments,  goods  and  chattels  of  such  debtor,  which  he,  or  any  otlier  per- 
"  son  or  persons  in  trust  for  him,  at  the  time  of  his  assignment,  hath  or  have. 
<*  or  at  anv  time  thereafter  shall  or  may  be  any  ways  seised  or  possessed  of;  in- 
"  tcresteci  in,  or  entitled  tt»,  inlaw  or  equity,  except  the  necessary  wearing 
"  apparel  and  bedding  for  himself  and  his  family}  and  if  he  be  a  mechanic  ot- 

*  The  word  rMct"!  is  ofriittcd  in  the  Qriginallaw. 

**  manufacturrr.    . 
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1800.  been  discharged,  as  an  insolvent  debtor.  4!  State  Lcntis^2T4f;  and 
V— r*^  contended,  that  by  the  force  of  the  terms  there  used,  the  judg- 
ment continued  a  lien,  upon  the  debtor's  discbarge,  notwithstr^nd- 
ing  a  ca.  sa.  had  been  previously  issued.  Indeed,  a  judgment  is 
constituted  a  lien  by  the  constitution  and  laws  of  Penn^yivania^ 
in  the  nature  of  a  mortgage;  and  it  must  ultimately  be  satisfied 
out  of  the  real  estate,  without  regard  to  the  process,  either  against 
person,  or  goods,  to  which  a  plaintiiF  may  first  resort.  1  State 
Larus^  262;  The  law  in  England  is  different.  There  a  ca.  so* 
was  considered  so  complete  a  satisfaction,  that  if  the  debtor  died 
in  prison,  the  creditor  had  lost  all  remedy,  till  the  statute  of  21 
yac.  1.  c.  24.  was  enacted  to  afford  him  relief.  But  there  are 
sufficient  reasons,  for  the  difference.  In  England^  real  estate  can- 
not be  sold,  for  the  payment  of  debts,  as  it  may  in  Pennsylvania. 
In  England^  too,  the  insolvent  acts  are  gratuitous,  and  occasion- 
al; t<'mporaiy  in  duration,  and  restricted  in  objects;  but  in  Penn^ 
sylvania^  they  are  constitutionally  ordained;  permanent,  and  uni- 
versal. Const,  art.  9.  s.  16. 

W.  Tilghman^  for  the  assignees  of  Ruston^  contended,  that 
Co'ateS  had  lost  the  lien  of  his  judgment,  by  issuing  a  ca.  sa. 
That  a  ca.  sq»  amounts  to  a  legal  satisfaction  of  the  debt,  is  the 
settled  law  of  England-,  and  th^^re  is  no  reason  to  depart  from  it 
■'  here.  5  Co.  Rep.  86.  BloonifieUVs  case.  Hob.  56 — 62.  Nor  can 
the  terms,  or  the  principles,  of  the  insolvent  law  aft'ect  the  case. 
The  sheriff's  sale  was  made  on  the  12th  of  July  1798,  ^hClRus- 
ton  was  not  discharged,  until  the  21st  of  November  following ; 
before  which,  the  greater  part  of  the  purchase  money  had  been 
actually  paid  to  the  sheriff.  The  state  of  the  fact  and  the  law, 
when  the  property  was  sold,  and  the  price  rec^wed,  must  govern 
the  decision,  not  matter  arising  ex  post  facto.  And  the  act  of  as- 
sembly, when  it  provides,  for  the  distribution  of  the  lands  of  the 
debtor,  at  the  time  of  his  discharge,  can  never  be  fairly  constru- 
ed, retrospectivelv,  to  unravel,  revise,  and  cancel  sales,  and  pay- 
ments, and  distributions,  all  regular  at  the  time  that  they  occur- 
red. It  is  true,  that  the  17th  section  of  the  act  continues  in  force 
all  judgments,  by  which  the  debtor  was  bound,  at  the  time  of  his 
discharge;  but  if  the  cd.  sa.  against  the  person,  extinguished  the 
lien  upon  the  estate  (which  is  the  very  point  to  be  decided)  then 
Rnstonwa^  not  bound  by  Coates*s  judgment,  at  the  time  of  his 
discharge;  and  such  is  the  necessary  exposition  of  the  law,  when 

'■^  manufactiU'er,  his  tools,  not  escceding*  iii  value  tlie  sum  of  fifly  dollars;  and 
'•'  it  shall  and  may  bp  lavvfid  for  any  of  liis  creditors,  or  his  or  tlicir  executors 
■^*  or  administrators,  to  take  out  a  new  execution  against  tlie  lands,  tenements, 
**  licreditaments,  p^oods  and  chattels  of  such  debtor,  except  as  before  excepted, 
*'  tor  the  satisfaction  of  their  debts  respectively,  in  tlie  s:iinc  manner  and  form 
"  as  they  mijifht  have  done,  if  tlie  said  debtor  had  never  been  taken  in  execu- 
"  tion,  any  act,  statute,  law  or  custom,  to  the  contrary  notv.ilhstandiiig." 

the 
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Ae  l/th  and  19th  sections  •are  considered  together,  as  to  the  1800. 
itmd,.the  existing  fund  at  the  time  of  discharge,  ivhich  is  to  be  y^^^'-^J 
dismbated  among  the  creditors*  The  adverse  d(^ctrine,  would 
give  the  execution  creditor  two  remedies,  contrar)'  to  the  princi- 
ples of  the  common  law:  it  would  open  a  door  for  collusion  be- 
tween the  debtor,  and  his  ca.  sa»  creditor:  and  it  would  involve 
the  relative  rights  of  creditors,  in  endless  perplexity  and  uncer- 
taint}^,  whenever  an  insolvency  of  a  debtor  liappened,  or  even  the 
prospect  of  it  was  in  view* 

By  the  Court:  The  case  appears  so  clear  to  us,  that  we  do 
not  wish  another  moment  for  consideration.  The  law  is  settled  iu 
England^  that  a  ca.  sa.  operates  as  a  satisfaction  of  the  debt;  as 
an  extinguishment  of  the  lien  of  the  judginent*  We  have  no 
other  rule  prescribed  to  us  in  Pennsylvania;  nor  can  we  conceive 
that  there  would  be  any  policy,  or  justice,  in  departing  from  it* 
Ruston  was  in  actual  custody,  upon  Coatcs^s  ca.  sa.  when  the  land 
was  sold*  He  liad  no  lien,  no  claim,  to  the  proceeds  of  the  sale 
at  that  time;  and  we  can  perceive  nothings  in  the  fact,  or  the  law, 
of  the  case,  which  has  since  xcvived  his  old  right,  or  given  him' 
a  new  one,  to  the  land  itself,  or  to  any  part  of  the  purchase 
money* 

The  rule  must,  therefore,  be  discharged 
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Hepburn's  Lessee  wr^tt^  Levy.  (1) 

EJECTMENT,  for  land  in  Lycoming  county.  In  the  charge 
to  the  jury,  it  was  ruled, 

By  the  Court:  In  the  case  of  a  lost  warrant,  it  may  be  removed 
to  oAer  land,  provided  the  removal  affects  no  previous  right ;  and 
if  it  is  a,ctually  sur\^e}'ed  upon  vacant  land,  relumed  into  the 
land  office,  and  there  accepted,  it  becomes  an  appropriation.  If, 
however,,  any  warrant  issued,  appropriating  the  land,  befote  an 
actual  survey  upon  the  removed  warrant,  tJhe  right  of  such  war- 
rant must  be  preferred;  The  fact  to  be  decided  in  the  present 
case,  therefore,  is,  whether  any  warrant,  particularly  describing 
the  ,land  in  question,  was  delivered  by  the  defendant  to  the  de- 
puty surveyor,  before  the  survey  was  made  for  the  plaintiff?  A 
vague,  undescriptive,  warrant,  will  not  be  sufficient  to  affect  the 
plaintiff's  survey:  and,  although  fraud,  is  said  to  vitiate  every 
transaction;  yet,  the  fraud  of  the  deputy  surveyor  cannot  affect 
the  rights  of  the  defendant. 


The  Lessee  of  Weitzell  ct  ah  versm  Try. 

EJECTMENT  for  306  acres  of  land  in  Northumberland 
county.  The  case  was  this:  On  the  l^di of  September  1774, 
John  Read^  being  seised  in  fee,  mortgaged  the  premises,  men- 
noned  in  the  declaration,  to  "  The  trustees  of  the.  general  loan 
**  office  of  the  province  of  l^enmtyhania^  incorporated  under 
•the  act  of  the  26th  of  February  1773.  1  State  Lawsy^4A.  i>alL 

(1)  Tried  iiv  the  Cb-euit  Court,  Lycoming  county,  on  the  34tbOcf.  1800,  be-( 
Ibve  SaxprsNy  CJ^  and  Brackenridcse,  y. 

edits. 


Cases  Ruled  and  Adjudged,  &c« 

&Ri.  After  various  successive  modifications  of  this  trust,  (1)  the  1800. 
powers  and  duties  of  the  trustees  were  transferred  to,  and  vested  W«vi«< 
in,  the  treasurer  of  the  state,  by  an  act  of  the  1st  of  April  1790. 
3  State  Latvs^  792.  s.  9.  (2)  The  sheriff  of  the  county,  *in  his  evi- 
dence on  the  trial,  stated,  ^'  that  he  had  received  a  precept,  dated 
in  September  1792,  for  selling  the  lands,  under  ^er^^  mortgage, 
fix>m  the  office  of  Mr.  Febeiger^  the  state  treasurer;  that  the  pre- 
cept, he  believed,  was  signed  by  Mr.  Febeiger^  and  attested  by 
Mr.  Iiigersoll^  the  attorney-general;  that  he  delivered  the  pre- 
cept to  Mr.  Febeiger^s  clerk  (who,  it  appeared,  had  left  the  coun- 
try) indorsed,  he  believed,  (though  he  was  not  positive)  with  a 
written  return,  as  it  was  his  practice  to  make  such  indorsements; 
that  he  thought  he  had  put  up  printed  advertisements  of  the  time 
and  place  of  sale ;  and  that  he  made  the  sale  on  die  premises.^'  It 
was  proved,  however,  that,  on  a  strict  search  of  uie  loan  office 
papers,  no  precept,  in  the  present  case,  could  be  found,  except 
one,  which  had  no  date,  and  which  was  not  signed  by  Mr.  /V> 
beiger.  And  an  advertisement  of  the  sale,  to  be  made  on  the  1 1th 
of  December  1 792,  was  read  from  the  Simburyj  and  Northttmber^^ 
lofid^  gazettes,  dated  the  6th  of  October  preceding.  At  die  sale, 
Thotnas  Reene  became  the  purchaser,  to  whom  the  sheriff  made 
a  deed,  on  the  22d  of  February  1793,  for  the  consideration  of 
189/.  7tf.  6^.  and,  on  the  20th  ot  March  1793,  Reese  conveyed  to 
the  lessors  of  the  plaintiff,  for  the  consideration  of  160/.  But,  it 
was  alleged  by  the  defendants,  and  evidence  was  given  tending 
to  show,  that  Reese  had  been  coUusively  employed  by  Richeson^ 
one  of  die  lessors  of  the  plaintiff  (the  others  being  totally  igno- 
rant of  this  part  of  the  transaction)  to  make  the  purchase  for  nim, 
while,  at  the  time  of  the  sale,  he  set  up  a  tide  to  the  premises, 
producing  a  deed  from  the  county  commissionei*s,  dated  the  26th 
of  November  1 792,  when  the  land  had  been  sold  for  taxes ;  menac- 
ing any  purchaser  with  a  law  suit;  and,  in  fact,  prevented  seve- 
ral persons  from  bidding,  who  had  attended  for  that  purpose ;  and 
some  of  whom  avowed,  that  they  would  give  350/.  for  only  200 
Acres  of  the  land. 

On  these  fagts,  the  defendant  contended,  1st.  That  the  audio- 
ri^  of  the  state  treasureri  was  a  special  authoiity,  and  ought  to 
be  strictly  nursued:  whei'eas  there  was  no  official  precept,  as  re- 
quired by  uie  act,  to  justify  the  sheriff's  sale ;  nor  any  proof  of 
advertisements  put  up  at  public  places.  2d.  That  the  fraud  com- 
mitted by  Richeson  at  the  time  of  sale,  vitiated  the  whole  pro- 
ceedings;  particularly,   when  connected   with  the  inadequacy 

(1)  See  the  note  (A)  subjoined  to  the  act  above  citjed.  1  vol  644. 

(S)  By  lin  act  of  the  11th  oi  April  1793»  a  i^ant  was  made  to  the  Ptnnayha- 
nia  hospital,  payable  out  of  the  money  due  to  the  loan  office;  and  the  nianafr- 
en  of  the  hospital  were  constituted  trustees,  for  tlie  purpose  of  collection. 
3  Siati  Law,  379.  DM  edit. 

of 


220  Caseb  Rui;.£d  ani  Adjudged  in  the 

1800.    of  tiie  price.    Cowfi*  S16*  Hal*  Hist.  Com*  Latv^  49.    Cotop.  4S4X 
U^-y-^  2  J^ow.  ConU  144.  163.    1  Br.  Chan.  163. 

The  plaintiffs  answered,  that  the  weight  of  the  evidence  was  in 
favour  of  the  regular  advertisement  of  the  sale;  that  the  blank 
precept,  now  produced,  could  not*>have  been  the  precept,  under 
which  the  sheriff  acted,  as  he  swears  that  his  precept  was  signed  by 
the  treasurer,  and  attested  by  the  attorney-genend;  that  the  loss 
of  the  precept  being  evident,  its  existence  and  regularity  are  le- 
gally proved  by  the  sheriff;  that  itmig;ht,  perhaps,  be  ccmtended, 
that  the  production  of  a.  written  precept  was  not  indispensable  in 
this  case;  1  Ld.  Raym.  166.  5  Mod.Z^1^  USaik.  467.  that  JHc/iC'- 
son  was  bound  to  give  notice  of  the  commissioners'  deed,  what* 
ever  effect  it  produced  on  the  sale;  that  this  was  the  only  ground 
to  impeach  the  sale;  and  that  fraud  ought  not^  to  be  presumed. 

Shittev^  Chief  yustice.  There  are  two  points  of  inquiry  be- 
fore'the  Court  ancl  jury :  1st.  Whether  the  proceedings  upon  the 
sale  have  been  regidar?  2d.  Was  there  such  ^  Fct  of  fraud,  un- 
fairness, or  contrivance,  at  the  time  of  the  sale,  t's. ought  to  viti- 
ate the  whole  transaction? 

1st.  It  is  alleged,  on  the  first  point,  that  there  was  no'  precept 
authorising  the  sale;  and  it  is  proved,  that,  on  search,  a  regular, 
precept  has  not  been  found  in  the  treasurer's  office.  We  thinks 
that  a  precept  was  necessary  to  support  the  sale;  and  that  the 
paper,  which  has  been  produced,  was  not  a  regular  precept.  But, 
on  the  other  hand,  the  sheriff  swears,  that  he  received  a  precept 
signed  by  the  treasurer;  and  it  is  not  probable,  that  he  would 
have  sold  an  estate  under  a  blank  form.  As,  therefore,  the  par- 
ty has  not  the  custody  of  the  precept,  and  ought  not  to  be  made 
responsible  for  its  loss ;  the  jury  will  consider,  whether  there  is 
not  sufficient  evidence,  to  presume  the  existence  of  a  regular  pre- 
cept, at  the  time  of  the  sale. 

It  has  J  also,  been  urged,  that  there  is  lio  proof,  that  advertise- 
ments of  the  sale  were  posted  up  at  public  places;  but,  if  the  sale 
was  a 'fair  one,  we  regard  this,  as  a  veiy  fepble  objection.  The 
act  ^f  making  such  advertisements,  is  the  duty  of  the.  sheriff';  it 
is  a  matter  merely  directory;  and,  unless  an  actual  injury  has 
been  sustained  by  an  omission,  it  would  be  hard,  indeed,  that  it 
should  affect  the  tide-  of  a  bond  jide  purchaser. 
*  2d.  The  chief  ground  of  defence,  however,  is  the  allegation  of 
fraud  at  the  sale;  and  if  Rkheson  did  then  attempt  to  get  the 
land  unfairly,  he  oilght  not  to  be  allowed  to  benefit  by  his  iniqui- 
ty. It  is  always  a  mark,  prima  facicy  of  unfairness,  when  a  man, 
who  forbids  a  sale,  or  slanders  a  title,  Lecomes"^  himself  the  pur- 
chaser of  the  land.  It  is  true,  that  Rtcheson  might  be  bound  to 
give  notice  of  the  commissioners'  deed;  but  did  he  confine  him- 
self to  giving  a  fair  notice  of  the  claim,  without  any  sinister  de- 
sign, 
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Sign,  or  conversation,  or  action,  to  depreciate  the  estate,  and  to  1800, 
secure  it  for  himself  at  an  undervalue?  No:  he  employed  another 
person,  secretly,  to  bid  for  him,  while  he  deceitfully  threatened 
his  own  bidder,  and  seriously  threatened  every  other  bidder,  with 
a  law  suit.  And,  wherever  there  is  an  appearance  of  fraud,  the 
inadequacy  of  price,  though  hot  conclusive  in  itself  to  avoid  a 
sale.,  affords  an  argument  of  great  weight  against  a  purchaser,  to 
whom  the  fraud  is  imputed. 

Here,  then,  it  is  impprtant  to  remark,  that  from  the  special  nap 
ture  of  the  proceeding  under  the  treasurer's  precept,  the  defend* 
ant  had  no  opportimity  of  applying  to  any  Court,  for  immediate 
relief:  but  we  do  not  hesitate  to  declare,  th^t  if  a  case  were 
brought  before  us,  under  such  circumstances,  we  should  certaixp- 
ly  set  aside  the  sale. 

It  now,  however,  becomes  the  province  of  the  jury  to  decide 
upon  the  -evidence,  whether  RichesoTCs  cqnduct  was  fiur  and  pro* 
per;  without  a  sinister  view  to  get  the  land  at  an  under  .price* 
If  diey  think  it  was,  the  verdict  will  be  in  his  favour. .  If  they 
think  otherwise,  the  defendant  must  prevjul. 

Verdict  for  the  defendant.  (1) 


M*Laughlin'i5  Lessee  versus  Dawson.  (2)' 

EJECTMENT  for  400  acres  of  land,  lying  north^irest  piF  the 
river  Ohio*  Bodi  parties  claimed  under  settlement  rights. 
The  defendant's  improvement  commenced  one  day  earlier  than 
the  plaintiff's;  but  die  plaintiff  had  the  first  warrant;  and  he  had 
b^n  constantly  resident  on  the  land,  except,  when  he  left  it, 
through  imminent  danger  from  the  Indians.  The  defendant's 
improvements  were  greater  than  those  of  the  plaintiff,  (for,  he 
was  a  richer  'man)  but.  he  was  often  absent  from  the  premises, 
sometimes  as  a  volunteer  in  die  public  service,  and  sometimei^ 
living,  at  a  distance,  with  his  father,  or  brothers. 

The  Court,  in  the  charge  to  the  jury,  strongly  preferred  the 
claim  of  the  plaintiff,  on  accoutit  of  his  constant  residence  on  the 
premises;  except  When  obliged  to  retire,  from  a  reasonable  ap- 
prehension of  danger.  They  mentioned  the  case  of  Eivalfs  Les- 
see V4  Hif^hlands^  (ante^  p.  162.)  and  said,  that  the  maturest  re- 
flection satisfied  them  *of  the  propriety  and  correctness  of  the  prin- 
ciple there  laid  down:  to  wit;  that  to  constitute  ai  legal  settle- 
ment, it  must  be  accompanied  with  personal  residence j  imless 

(1)  Tried  in  tfie  Circuit  Court,  Karthumberland  county,'  on  the  17th  of  Oct. 
1800,  betbre  Shippen,  Cy.^  and  Brackenridge,  5^- . 

(2)  Tried  at  Pimhurgh^  Nhi  Prim,  October  1800;  before  Ye  axes  and  SMixtrf'^ 
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180a   such  danger  exists,  as  would  operate  on  the  mind  of  a  man  of 
reasonable  firmness. 

Verdict,  accordingly,  for  the  pl^untiff. 

Woods  J  for  the  plaintiff. 
Ross  J  for  the  defendant. 


Pollock  versus  Hail. 
Same  versus  Same. 

THESE  causes  were  referred,  on  the  22d  o{  January  1800, 
by  agreement  of  the  parties,  and  several  meetings  were 
held  by  the  referees,  at  which  the  parties  exhibited  their  respect 
tive  prpofs,  and  were  heard  by  themselves  or  their  agents.  The 
plaintiff  conceiving,  however,  that  he  had  more  evidence,  which 
might  be  produced  at  a  future  period,  or  conjecturing,  diat  the 
referees  were  unfavourable  to  his  claims,  ordered  the  actions  to 
be  discontinued,'  oii  the  21st  oi  April  1800,  and  gave  notice  of 
the  discontinuance  to  the  defendant.  But  die  referees  proceed- 
ed to  decide  upon  the  matters  refenred;  and,  on  the  10th  of  May 
1800,  filed  a  report,  finding  for  the  defendant  the  sum  of  2,300 
dollars.  To  this  report  exceptions  were  exhibited,  alleging, 
among  odier  objections  to  a  confirmation,  that  the  actions-  were 
dbcontinued.  It  became,  therefore,  a  leading  question,  whether, 
under  the  circumstances  stated,  the  plaintiff  had  a  right  to  dis- 
continue? 

Dallas  argued  in  the  affirmative:  1st.  That  a  plaintiff  has  a 
right  to  discontinue  his  action,  at  any  tini^  before  the  merits  are 
judicially  decided.  It  is  true,  that  the  English  authorities  say  it 
must  be  done  by  leave  of  the  Court;  but  before,  or  after,  decla- 
ration filed;  after  demurrer  joined  and  entered;  after  verdict  on 
a  writ  of  inquiry;  and  even  after  a  special  verdict;  the  leave  of 
the  Court  is  granted  as  matter  of  course.  -  Sherd*  Pr.  534,  5« 
Barm  170.  6  T.  Rep.  616.  Crp.  J.  35.  1  Salk.  17d.  Gilb.  272. 
7  T.  Rep.  6.  Barn.  169*  Carth.  87.  2d.  That  the  case  of  a  trial 
by  jury,  and  the  cake  of  a  reference,  do  not,  in  this  respect,  di& 
-fer.  The  act  of  assembly  places  a  report  of  referees  on  the  same 
footing  as  a  verdict;  and  does  not  affect,  in  any  manner,  the 
power  of  the  plaintiff  over  his  suit.  3d.  That  the  practice  of  PenU'- 
syhaniet^  hoth  on  ^neral  principles,  and  under  the  statute,  has 
been  uniform,  in  iavour  of  the  plaintiff's  right.  A  discontinu<> 
ance^  indeed,  no  more  requires  the  act  of  the  Court,  than  a  non 
pros^  when  the  plaintiff  prevents  a  verdict,  though  he  could  not 
prevent  a  trial.  The  records  of  the  Court  will  establish  the  right 
of  discontinuance,  before  and  after  issue  joined,  by  the  mere  act 
of  tile  plaintiff:  Lloyd's  Lessee  v.  Taylor.  Sept.  T.  1764.   Plym's 
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Lessee  v.  Skillenbergen.  Sept.  T.  1765.  Chew  v.  yone^  Sept.  T^  isoa 
1767.  Kerston  v.  f eager.  Sept.  T.  1766.  Neave  v.  Forbes.  Sept. 
T.  1771.  So  after  reference.  Davis  v.  Porteer.  Sept.  T.  1798. 
Foulk^s  Lessee  \.  Rennicka.  Sept.  T.  1767.  So  after  judgment, 
plaintiff  may  open  the  judgment,  and  discontinue.  Pringk  v. 
Vaughan.' Dec.  T.  1797.  So  after  special  verdict.  Leeches  Lessee 
V.  Armitage.  Sept.  T.  1773.  (1)  So  even  after  a  report  of  refe- 
rees actujuly  filed.  Sterret  v.  Chambers  et  al.  Sept.  F.  1757.  (2) 

W.  Tilghman  9Xid  Morgan  argued  against  the  right  to  discon*- 
tinue.  Ist.  That,  on  general  practice,  there  could  be  no  discon* 
tinuance,  without  leave  of  the  Court,  which  would  only  be  grant- 
ed on  payment  of  costs.-  2d.  That  after  a  jury  was  sworn,  the 
plaintiff  could  not  discontinue,  though  he  might  suffer  a  iton  pros^ 
which  had  consequences  differing  from  those  of  a  discontinuance, 
^d.  That  the  statute  reference  was  of  a  peculiar  character;  which 
implied  the  agreement  of  the  parties  to  receive  the  report  of  the 
referees;  and  which,  by  the  operation  of  a  set-off,  ft'equendy  con- 
verted the  defendant  into  the  real  plaintiff,  with  the  remedy  of  a 
scire  facias.  In  the  course  of  theargument  they  cited  Styles^  198, 
199.  Cas.  Temp.  Hard.  200.  GiB).  C.  P.  219.  CrovuPr.  119. 
Carth.  87.  2  BU  Rep.  815.  1  Doll.  Rep.  430.  143.  355.  514. 

By  the  Court:  The  case  of  Sterret  v.  Chambers  et  al.  induced 
us  to  pause,  before  we  decided  the  point  now  submitted  to  our 
consideration.  It  does  not  appear,  however,  that  the  right  to  dis- 
continue was  at  all  contested  in  that  case;  and  the  ouier  cases, 
cited  from  our  records,  do  not  import  any  judicial  decision,  that 
would  be  binding  upon  us,  as  authority,  on  the  present  occasion. 

In  this  situation,  we  think  we  are  at  liberty  to  deny  the^rig^t 
for  wluch  the  plaintiff  contends;  and  that  the  policy  of  the  legis- 

(1)  Tlie  special  verdict  was  found  on  the  2l8t  of  Apnl  1775;  and  oh  the  23d 
of  Aprils  **  the  plainliiF  by  Mr.  Heed,  hia  counsel*  discontinues  the  action.** 

(3)  The  following  is  the  docket  entry  in  this  cases 

September  :|757.. 

I^Mf.  yamet  Sterret  "^      At  a  Court  of  ITui  PriiUt  held 

▼.  I  at  CarliiU;  the  18th  day  of  May 

yafinet  Clmmbertt  Jfathamel  Smith,  |  176&  By  order  of  Court  and  con- 

.  and  Elizabeth  his  wife,  Handle  !  sent  of  parties,  the  matters  in  va- 

C/irw,      Chamber 9,    iViUiam   Chambers,  r  viance  between  them  are  referred 

C-1/  ^^^  Chamberty  Mary  Chambert,  I  to  the  final  determination  of  yames 

^  S^hn  Chambers,  and   Margaret  \  Galbraith,yohnByer9,yamf9Max- 

Chambert,  J  vxll,  yokathan  Hogze»  and  JfJin 

.  Afanf^omfi^,  or  any  three  of  them, 
who  are  to  make  report  to  the  Supreme  Court  in  next  Septetnber.  Ride^  that 
the  referees  proceed  ex  parte  on  twelve  days  notice. 

21st  September  X7^  Report  of  r^eferees  returned  into  the  oflicey  finding 
that  the  plaintiff  hath  no  cause  of  action  against  the  defendants. 

24th  September  1768.  Before  the  sitting  of  the  Court,  plaintiff  caine  into  the 
Qfiice,  and  discontinued  his  action. 

lature, 
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1800.  Iature,'aJB  well  as  the  principles  of  justice,  will  sanction  thedeni* 
sd.  The  act  of  assembly  sought  to  compose  strifes,  to  shorten 
litigation,  by  assigning  an  amicable  tribunal,  to  which  the  parties 
might  voluntarily  resort:  and  when  both  have  agreed  to  resort 
to  that  tribunal,  it  would  1)e  inconsistent  with  the  general  nature 
of  an  agreement,  to  permit  one  of  them  alone  to  withdraw  from 
its  jurisdiction.  Feuds  would  be  inflamed,  instead  of  being  al- 
layed; and  suits  multiplied,  instead  of  being  diminished,  by  such' 
a  construction  of  the  law.  There  ma^  be  cases,  however,in  which 
a  plaintiff  alleging  surprise,  or  mistake,  would  be  allowed  by  the 
Court  to  discontinue  his  suit:  but  after  an  agreement. to  refer/ a 
disclosure  and  hearing  before  the  referees,  ^id  an  opinion  ex- 
pressed, or  intimated,  by  them,  upon  the  merits,  a  discontinuance 
cannot  be  regarded  as  a  matter  of  right,  and  would  only  be  per- 
;mitted  upon  very  cogent  reasons,  such,  perhaps,  as  would  inva- 
lidate die  report  itself.  In  th^,  present  case,  we  are  of  opinion, 
that  the  plaintiff  had  not  a  right  to  discontinue  the  suits;  and 
that  no  sufficient  reason  appears,  for  allowing  a  discontinuance 
upon  the  authority. of  the  Court. 

On  the  discussion  of  other  exceptions  to  the  report  (one  of 
which  was,  that  a  single  report  was  made,  though  two  suits  were 
referred)  it  was  agreed  to  consolidate  the  actions,  and  to  refer 
the  disputed  points  again  to  the  same  referees. 


Mathier  versus  Pratt  et  aL 

T^HIS  was  an  action  brought  by  the  plaintiflF,  as  indorsee  and 
X  holder  of  several  promissory  notes,  drawn  by  Dorey  and 
Bayhir^  in  favour  of  Joseph  Mussi,  ^gakist  the  defendants,  to 
whom  Dorey  and  Bdyhir  had  assigned  all  their  estate,  in  trust 
for  the  payment,  pro  rata^  of  such  of  their  creditors,  as  should, 
within  a  certain  period,  execute  a  general  release;  and  the  divi- 
dend of  die  non-assenting  creditors  was  to  be  paid  to  them. 
The  plaintiff  had  not  executed  the  release;  and,  it  was  objected, 
that'  he  could  not  sue  the  trustees,  even  for  a  dividend,  in  his 
own  name,  without  performing  the  condition  precedent. 

The  Court  were  unanimously,  and  clearly,  of  this  opinion; 
and  the  plaintiff  suffered  a  .non-suit.  (1) 

M.  Levy^  for  the  plaintiff. 
■Dallas^  for  the  defendant. 

(1)  After  this  non-suit,  the  plaintiff  issued  a  foreign  attachment  aniinst 
^Dorey  And  Bayhir,  and  atUched  the  dividend  in  the  hands  of  the  defendants-, 
which  M  as,  eventually,  recovered. 
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March  Term  1801. 


Commonwealth  wrsus  Addison. 

THE  attorney-general  made  a  motion,  for  a  rule  to  show 
cdx^t^  why  an  Information  should  not  be  granted  against 
the  defendant,  the  President  of  the  Courts  of  Common  Pleas,  in 
the  fifth  circuit;  on  the  affidavit  of  J.  C.  Lucasy  an  associate 
Judge  of  the  Court  of  Common  Pleas  of  Alleghany  pounty,  stat- 
ing that  he  had  beei^  wilfully  prevented  by  Mr.  Addiscn^  from 
delivering  his  sentiments  to  the  grand  jury,  after  Mr.  Addison^ 
as  President,  had  concluded  his  charge,  &c. 

In  suppprt  of  the  motion,  the  attomey-general  cited.  1.  Reeves. 
Hist.  Eng.  Law^  201.  c.  4.  2  Ibid.  2.  JacoVs  L.  Diet.  tit.  "  Cha- 
pztre.^\  4f  Bl.  Com.  303.  Const.  Penn.  art.  5.  s.  4.  6  Mod.  9.6. 

But,*'by  the  Court:  We  are,  unanimously,  of  opinion,  that  the 
case  does  not  present  to  our  consideration  an  indictable  offence; 
and,  of  course,  it  is  not  a  case,  in  which  an  information  ought  to 
be  granted;  But  we  are  (widi  the  same  unanimity)  of  opinion, 
that  every  Judge  has  a  right,  and,  emphatically,  that  it  is  his'duty, 
to  deliver  his  sentiments  upon  every  subject  that  occurs  in  Court. 
We  add,  so  far  as  the  expression  of  our  sense  of  decorum  may 
have  weight,  that  we  think,  it  would  be  indecent  and  improper, 
in  any  presiding  Judge,  to  attempt  to  prevent  bis  associates  from 
the  exercise  of  this  right;  from  the  performance  of  thi$  duty. 

Motion  refused* 

Vol.  IV.  2G 
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1801. 
wif"-^  Wainwright  et  al.  versus  Crawford. 

THIS  was  an  action  on  the  case,  brought  by  foi^ign  mer* 
chants,  against  the  defendant,  to  recover  the  amount  of  mo- 
ney lent  to  the  captain,  to  pay  for  disbursements  in  repairing,  and 
supplying,  his  ship,  in  a  foreign  port.  It  was  proved,  by  the  evi- 
dence of  the  captain,  that  he  had  no  funds  belonging  to  his  owner, 
or  to  himself;  and  that  he  borrowed  the  money  from  the  plaintiffs, 
to  make  the  necessary  repairs^  of  the  ship,  for  the  prosecution  of 
her  voyage. 

Moyian^  for  the  defendant,  obser\'ed,  that  the  power  of  the 
master  of  a  shi{),  extended  no  farther,  than  to  authorise  him  to 
hypothecate  the  ship  herself,  in  a  foreign  port,  for  absolute  ne- 
cessaries: but,  he  contended,  that  the  master  could  not,  under  any 
circxi^stanctSr  personally  bind  the  owners.  Moll.  c.  1. 6.  2.  *.  tO. 
s.  14.  Beauive's  L.  M.  95.  6.  1  .7'.  Rep.  2  Dall.  Rep.  195. 
1  Sali.  35.  2  Ld.  Raym.  984. 

Ingersoll  and  Franklin^  for  the  plaintifj^s,  insisted,  that  every 
person  who  supplied  a  ship  had  a  triple  security;:  to  wit,  the  mas- 
ter, the  owner,  and  the  ship;  that,  by  the  maritime  law,  the 
master  was  the  authorised  agent  of  the  owners,  in  foreign  ports; 
and  that,  independent  of  his  power  to  bind  the  sh?p  herself,  he 
might  bind  the  owners  personally,  upon  proof  that  the  money,  or 
supplies,  went  to  their  use.  Cowp.  636.  1  Vez.  443.  1  T.  Rep. 
r3.    2  Vern.  643.    14  Vin.  Abr.  300.  pi.  9. 

Shippen,  Chief  ymttce.  If  the  jury  are  satisfied  (and  the  evi- 
dence is  strong  upon  the  point)  that  there  was  an  actual  necessity 
for  borrowing  the  money,  to  repair  the  ship,  the  plaintiffs  ought 
to  recover*  The  lender  is  bound,  it  is  true,  to  make  due  inquirj*, 
whether  the  repairs  are  necessary ;  ^md  whether  the  captain  has 
effects  in  his  hands,  sufficient  to  defray  the  expense  of  repairing, 
without  resorting  to  a  loan:  but  he  is  not  bound  to  know,  nor  to 
inquire,  what  is  the  state  of  the  ac^.ounts;  between  the  owner  and 
the  captain.  If,  therefore,  the  case  of  necessity  existed;  and  the 
plaintiffs  did  not  know  (for,.we  fix  on  their  knowledge  as  the  test) 
that  the, captain  had  sufficient  funds,  in jpossession,  to  relieve  the 
necessity;  we  think  that  the  contract  of  the  cietptain  will  bind  his 
owners,  personally  • 

Verdict,  accordingly,  for  the  plaintiffs. 
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September  Term  1801. 


Austjm  versus  M*Lure. 

CASE,  on  a  special  assumpsit.    The  declaration  contained 
three  counts,  of  each  ot  which  the  following  is  the  sub« 
stance. 

1st  Count.  After  stating  that  a  controversy  subsisted  between 
the  plaintiff,  and  one  Roxuson  (a  British  merchant  for  whom  the 
defendant  was  agent)  that  they  had  agreed  to  enter  an  amicable 
action  and  reference,  in  tlie  Federal  Circuit  Court,  and  that^the 
referees  met  on  the  12th  oi  January  1798;  the  declaration  pro- 
ceeds, that  at  the  said  meeting  *'  it  was  agreed  between  M^Lure 
*'  and  Austynj  'that  in  consideration  that  the  said  Austyn  would 
^^  waive  all  objections  to  the  referees  proceeding  to  arbitrate  be- 
"  tween  the  svAdRowson  w^dAustyn^  and  wot//^  submit  the  mat- 
*'  ters  in  controversy  between  them  to  the  said  referees:  as  also 
^^  in  consideration  of  the  said  Austyn^s  having  promised,  on  de-' 
"  mand  thereof  made^  to  give  security  to  pay  to  the  said  M^Lure- 
*'  whatever  sum  the  said  referees  might  award  to  be  pajd  to.  the 
*^  said  Rowsiony  should  the  Said  referees  decide  the  said  contro- 
^^  versy  and  dispute  against  the  ^2l\A  Austyn^hit  the  ^2Xd  M^Lure 
^^  ntidertook,  &c.  that  he  would  well  and  truly  pay  the  said  Aus^ 
"  tyn  whatever  sum  of  money  the  said  referees  might  award,  to 
*'  be  due  from  the  said  Roxvson  to  the  said  Atistyn.^^  And  the 
declai  ation  then  avers,  ^^  that  Austyn  did  waive  all  objections,  &c* 
^^  and  always  was  ready  to  give  to  the  said  M^Lure  the  said  se- 
"  curity  above  mentioned,  when  he  should  be  required  by  the 
^^  said  M^Lure.  And  that  the  referees  awarded  a  balance  of 
"  1454j^^  dollars  to  be  due  from  Rowson  to  Austyn^  &c," 

2d  Count*  After  stating  the  agreement  to  arbitrate  bet>veen 
Rorbson  and  Austyn^  the  declaration  proceeds,  that  *^  in  qonsidel 
^  ration  that  the  said  Austyn  had  at  the  request  of  the  said 

«  M'Lure 


228  Cases  Ruled  and  Adjudged  in  the 

1801.  "  M^Lure' promised  and  undertook,  when  he  should  be  thereiuito 
Uwy— I  ^V required  by  the  said  M^LurCj  to  procure  good  and  sufficient. 
*'  security  for  the  performance  of  the  award,  which  should  be  givwi 
**  by  the  said  arbitrators,  and  for  the  payment  of  the  sum  which 
"  might  be  awarded  against  the  said  AiistyUj  the  said  M'Lure 
'*  did  on  his  part  undertake,  &c,  to  the  said  Austyn^  to  perform 
^^  the  said  award  on  the  part  of  the  said  Howsoriy  if  it  should  be 
"  given  against  the  said  Roxvson  by  the  said  arbitrators,  and  t« 
**  pay  to  the  said  Austyn^  when  thereto  lawfully  required, 
"  whatever  sum  of  money  might  be  awarded  to  be  due  from  the 
^^  s^d  Rowst)n  to  the  said -4M*ft/n,  &c."  The  declaration  then 
makes  an  averment  of  the  award  as  before; .  smd  ^^  that  the  said 
*'  Austyn  was  always  ready  and  prepared  well,  &c.  to  perform 
^^  his  said  promise  and  undertaking,  and  to  give  good  and  suffi- 
"  cient  security,  when  he  should  be  the  cto  required,  by  the 
"'said^Jlf*Xwr^,'&c." 

^d  Count.  After  stating  the  same  agreement  to  arbitrate,  the 
declaration  proceeds,  ^^  that  in  consideration  that  the  said  Austyn 
*'  would  hot  object  to  the  said  referees  proceeding  to  hear  and 
**  determine  the  disputes  and  controversies  aforesaid  without  de- 
"  lay,  and  in  consideration  that  the  said  referees  would  so  proceed 
"  without  delay^  the  said  M^Lure  promised,  &c,  that  he  would 
*'  perform  the  award  pf  the  referees,  &c."  The  declaration 
then  avers,  ^^  tha;t  Auatyn  did  not  object,  &c.  that  the  arbitrators 
"  proceeded  without  delay,  &c.  and  made  their  award,  &c.'* 

On  the  evidence,  it  gtppeared,  that  after  the  referees  had  met, 
more  than  once,  Austyn  (whose  circumstances?  were  considerably 
embarrassed)  observed,  '*  that  he  wished  to  understand,  in  whit 
"situation  he  would  he  placed,  if  the  award  sho\ild  be  against 
"^  Rowson;  for,  if  it  went  against  him,  he  was  present  to  answer 
"  the  demand;  or,  should  he  be  thought  insufficient,  he  was  ready 
"  to  produce  satisfactory  security  to  answer  it.'*  M^Lur ercplitdj, 
^*  that  he  vf^s  Rowson^s  agent,  and  stood  in  RowsoJi^s  place,  or 
"  stead."  The  referees  understood,  that  AiistyrHs  oStr  of  secu- 
rity was  meant,  **  if  it  should  be  required  by  M^Lure^'*  who  did 
not  ask  it,  though  he  never  waived  it:,  and  that  M^Lur^s  declara- 
tion was  meant,  "  that  he  would  himself  be  answerable  in  case  the 
"  award  was  against  Rowson*^  The  referees  proceeded  to  hear 
and  decide  upon  the  case;  and  mothing  further  paist  between  the 
parties  on  the  subject  of  security*  jiw^fj/n,  however,  it  appeared, 
had  applied  to  Mr.  Gdllaudet  to  be  his  surety^  at  some  time,  in 
1797,  or  1798,  (the  wimess  ccruld  not  recollect  when,  nor  what 
passed  upon  the  occasion)  and  Mr.  Galkmdet^  having  then  funds 
of  Austyn^s  yi  his  hands,  said,  "  that  he  would  have  become  the 
surety,  if  it  hi^d  been  then  fiirther  re(juest  d»" 

On  these  facts,  the  plaintiff's  coxxnztl  (Jngefsoll^  JIallowellj  And 
Toiid')  contended,  that  the  special  assumption  of  the  defetidant 
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VTSA  proved ;  and  that  there  was  a  good  legal  and  equitableicotiside-    180i« 
ration  to  sustain  it.  In  the  course  of  the  argument,  they  cited  the  Vi^^^ 
foHowing  authorities.  Cro.  E.  543. 703.  1  Com.  Dig.  199.  5  Modi 
411,  412.  Cro.  E.67.  70.  3  Bffrr.  1666.  1  Com.  Dtg.  200.  1  Bac. 
Abr.  267.  Com.  Sep.  99.  12  Mod.  4,57.  1  Poux.  Cont.  344, 

The  defendant's  counsel  (^Dallas)  contended^  that  whatever 
ibight  be  the  impressions,  or  inferences,  of  the  referees,  the  deck* 
ration  oiM^Lure  did  not,  in  itself,  amount  to  an  express  assumpsit; 
that  it  was  not  a  case,  in  which  an  implied  assumpsit  could  be  rais- 
ed; that,  at  most,  it  was  a  mere  gratuitous  undertaking  without  any 
possible  consideration,  beneficisd  to  M' Lure  \^  nudum  pactum^  on 
which  no  action  could  be^maintained;,and  that  the  consideration 
was  not  proved  by  the  evidence,  as  it  was  laid  in  the  declaration. 
2  Bl.  Com.  445.  3  BL  Com.  159;  Bull.  j!f.  P.  147.  Bulstr.  12Q. 
Dyery  2/2.  2  Burr.  1666.  Cro.  E.  79.  2  Burr..  1671. 

The  Court  delivered  a  charge  to  the  jury,  in  which  they 
stated,  that  the  sniallest  qpapk  of  benefit,  or  accommodation,  was 
sufficient  to  create  a  valid  consideration  for  a  promise  ;&^and 
intiijiated  that  their  opinion  was  d^ecidedly  in  favour  of  the  p&n*- 
tiff.(l) 

Verdict,  accordingly,  for  the  plaintiff. 


Q 


The  Commonwealth  versus  Dallas,  Attorney  of  the  United 

States,  &c. 

UO  Warranto.  The  President  haying  honoured  the  defendant 
with  an  appointment,  as  attorney  of  the  United  States,  for 
the  Eastern  district  of  Pennsylvania;  and  the  Governor  having 
li^en  pleased,  also,  to  appoint  him  Recorder  of.  the  City  of  Phila^ 
delphia;  it  was  thought,  by  some  of  the  members  of  the  Select 
and  Common  Councils,  that  the  tenure  of  these  offices,  by  tHe 
same  person,  at  the  same  time,  was  constitutionally  incompatible. 
And,  m  order  to  try  the  question,  Mr.  Hopkinsony  the.  solicitor 
of  the  corporation,  was  instructed  to  move  the  Supreme  Court, 
for  leave  to  file  an  information,  (on  the  relation  of  the  Select  and 
Cttrnmon  CounciU)  (2)  in  nature  of  a  writ  of  quo  warranto^  to  in^ 
quire  by  what  authority  the  defendant  exercised  the  office  of  Re- 

(l).BRACKExitiDGE,  yutiici^  sccmcd  to  dissent' from  the  opinion  o\  the 
Court,  M'itI)  tliis  remark:  *\  The  JBingUth  books  say,  that  there  must  be.a  sp  .k 
of  consideration  (thoug;li  a  single  apark  is  enough)  to  maintain  an  action  upon . 
a  promise:  but,  in  tins  case,  the  Court  have  blown  out  the  sp^k;  and  I  can-  ^ 
not  perceive,  whence  they,  get  light  sufficient  to  enable  them  to  decide  iHr 
the  plaTntiir."  ' 

(2)  The  Court  declared,  that  upon  a  proceeding  of  tliis  kind,  it  was  neces- 
sarjvto  name  the  i*cTator,  at  vl^osc  instance  it  wrts  instituted. 

'        '  cord<;r. 
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1801.    corder.    It  was  agreed,  that  the  merits  of  the  case  should  be  dis- 

^m^Y-'mJ  cussed  and  decided  upon  this  preliminary  motion,  in  order  to 

avoid  any  public  inconvenience;  as  the  defendant  declared  his 

determination  not  to  act  as  Recorder,  while  a  doubt  rested  upon 

his  right. 

The  case  tunned,  principally,  on  the  construction  of  the  8th 
section  of  the  2d  article,  of  the  constitution  of  Penmylvaniai 
which  is  expressed  in  these  words :  "  No  member  of  congress 
^  from  this  state,  Jior  any  person  holdings  or  exercising^  any  office 
**  of  trust  or  profit  under  the  United  States^  shall,  at  the  same 
**  time,,  hold  or  exercise  the  office  of  judge^  secretary,  treasurer, 
"  prothonotaiy,  register  of  wills,  recorder  of  deeds,  sheriff,  or 
**  any  office  in  this  state,  to  which  a  salary  is  by  law  annexed,  or 
''  any  other  office  which  future  legislatures  shall  declare  incom- 
**  patible  with  offices  or  appointments  under  the  United  StatcoJ^^ 

The  argument  was  conducted,  with  great  and  equal  abilit}^  and 
candour,  by  Messrs.  Hopkinson^  E.  Tilghman^  and  Zewi^,  in  sup- 
port of  the  motion;  and  by  Messrs.  IngersoU  and  M^Kean^ 
against  it. 

In  support  of  the  motion^  it  was  stated,  as  a  foundation,  that 
the  Recorder  of  the  city  of  Philadelphia  is  a  Judge;  and,  conse- 
qucndy,  within  the  clause  of  the  constitution,  which  excludes  an 
officer  of  the  United  States^  from  holding,  or  exercising,  the  of- 
fice of  a  judge,  in  this  state.  It  was  said,  that  the  policy  of  the 
exclusion,  originated  in  ^  jealousy,  lest  the  federal  government, 
should  overshadow  the  ^tate  governments ;  and,  if  there  was  a 
doubt' upon  the  subject,  that  policy  required  a  decision,  affirming 
the  incompatibility  of  the  offices  in  question.  The  commission,  du- 
ties, and  powers,  of  the  Recorder  were  then  analysed,  with  a 
view  to  prove  that  his  office  was  of  a  judicial  character;  particu- 
larly when  he  acted  as  the  organ  of  the  mayor^s-  court;  and  that 
it  was  not  the  name  (as  a  recorder,  a  justice,  &c«)  but  the  duty; 
which  constituted  a  Judge.  ^  State  Laivs^65B.  s.  14,  3id.  Q60. 
^•19,20.  Ibid»^62*s.22.  Const.  Penn.art*  5.s.  1.  4^  State  Laws^ 
75.  Nor,  it  was  insisted,  did  he  merely  perform  his  judicial 
functions  as  a  ministerial  agent  of  the  corporation;  but  he  was, 
in  fact  and  in  law,  a  judge  within  the  meaning  of  the  constitu- 
tion,, and  the  interpretation  of  the  most  authoritative  writers. 
Con.  Laiu  Diet.  "  Judged'  Johnson's  Diet.  **  Peal.''  Jac.  L, 
Diet.  ''Judge."  1  Bl.  Com.  269.  4  vol.  84.  125.  1  Bac.  Ahr. 
^  BLCom.  in  App.  3.  38 — 40.  4  Inst.  73. 23.  6  Co.  20.  9  Co.  118. 
1  H.  Hist.  P.  C.  231.  Cro.  C.  146.  1  Bl.  C.  269.  12  W.  3.  1  Geo.  3. 
1  Tidd.A>26.  Min. ofConv.  81.  85. 138, 139. 194. 198. 

hi  opposition  to  the  motion^  it  was  premised,  that  further  than 
th^  constitution  has  prescribed,  a  spirit  of  jealousy,  between  the 
federal  and  state  governments,  ought  not  to  be  encouraged:  and 

the 
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the  argument  was  pursued  upon  the  following  general  propositions :  1 801  • 
Isc.  That  the  8th  section  of  the  2d  article  of  the  constitution^  ^-"v^^ 
does  not  include  in  its  prohibition,  any  other  than  the  dtate  of" 
fleers.  2dly.  That  the  Recorder  of  the  city  of  Philadelphia  is  not 
an  officer  of  the  commonwealth^  or  state;  but  an  officer  of  the  cor- 
poraiion.  3dly«  Thaf'the  Recorder,  according  to  the  letter,  the 
spirit,  and  the  meaning,  of  the  constitution,  is  npt  a  judge.  The 
following  books  were  cited  on  these  several  propositions:  Min. 
Cotm.Cens.  139, 140, 141, 142,  2  State  Laws,  546.  334.  565. 634, 
636. 658.  Const,  Penn.  1776.  ch.  2.  s.  9.  2  State  Laws,  654.  s.  1. 
s.  14.  4  Bl.  Com.  84,  5.  126. «Cr(7.  C.  373.  1  Hale.  P.  C.  58.  440. 
lH.P.C.2t^U  9Co.n^.b:  2T.Rep.8r.'  Cro.C.tSB.  SirW. 
Joiies^  193.  Cro.  E.  76.  SBurr.  1615,1616.  1  Sid.  305.  Doug. 
382.  2  T.  Pep.  88.  Priv.  Lond.  16.  23.  25.  63,  64.  1  Kyd,  426. 
2  Kyd^  80.  82, 83.  IBI.  C.  76.  3  Bl.  C.  334. 60.  6  Co.  20.  Cro.  C 
146.  9  Co.  1186.  Stra.  1103.  1  Bjirr.  542.  12  &?  13  FT.  3.  c.  2.  ^. 
3.   1  Ge-o.  3.  c.  23.  Min.  Conv.  39.  63.  78.  82. 126. 138. 

The  argument  was,  unavoidably,  protracted  till  late  in  the  last 
day  of  the  term ;  and  the  Judges,  declaring  that  the  question  was 
of  too  much  importance  to  be  decided  without  deliberation,  di- 
rected a  curia  advisare  vult  till  the  next  term;  when  the  unani- 
mous opinion  of  the  Court,  was  delivered  by 

Shippen,  Chief  justice:  That  although  the  Recorder  of  the 
city  of  Philadelphia  possesses  some  powers,  and  performs  some 
duties,  of  a  judicial  nature,  he  is  not ja  judge,  within  the  terms, 
spirit,  and  meaning,  of  the  8th  section  of  the  2d  article  of  the 
constitution. 

The  motion,  for  leave  to  file  an  information,  in  the  nature  of  a 

fjuo  fvarrantOy  w^,  therefore,  refused. 


SUPREME  COURT 


OF 


PENNSYLVANIA. 


March  T^m  1 802. 


Falconer  versus  Montgomery  ct  aL 

THIS  was  a  replevin  for  fifteen  hogsheads  of  rum;  and  the 
matters  in  dispute  were  referred  to  James  Currie^^j^d  David 
IVinchester^  with  power  to  chuse  an  umpire,  if  they  disagreed. 
The  two  referees  met»  by  consent  of  parties,  in  Baltimore;  and 
both  sides  were  fully  heard;  the  evidence  being  all  in  writipg, 
and  no  part  of  it  rejected.  It  appeared,  however,  that  th€;^plain- 
tiflF  objected  to  the  consideration  and  decision  of  any  other  mat- 
ter, than  the  claim  to  the  rum,  for  which  the  replevin  was  brought; 
while  the  defendants  insisted  upon  an  investigation  of  all  the 
commercial  transactions  between  the  parties.  The  referees  di- 
vided in  opinion  upon  these  propositions;  and  appointing  Joseph 
Williams^  as  an  umpire,  they  stated  to  him  (in  the  absence  of  the 
parties)  the  facts,  as  they  had  previously  appeared  to  them.  The  . 
umpire  then  examined  the  accounts  produced  to  him  (the  par- 
ties being  still^absent)  concurred  in  opinion  with  the  referee,  who 
thought  that  the  reference  was  confined  to  the  dispute  about  the 
nun;  and  signed,  with  him,  a  report^  in  favour  of  the  plaintiff, 
for  1837  dolTai*s  and  45  cents;  but  the  other  referee,  persevering 
in  his  opinion  of  the  general  nature  of  the  subject  submitted,  de- 
clined joining  in  the  report. 

Exceptions  were  filed  by  the  defendants;  but  the  only  one 
pressed  in  argument,  upon  the  Court,  was, ''  that  the  umpire  had 
".  not  himselt  heard,  from  the  parties  themselves,  their  respective 
*'  allegations  and  arguments,  on  the  merits  of  the  controversy.'* 

For  the  defendants^  it  was  urged,  tliat  an  umpire,  being  a 
judge,  ought  to  hear  for  himself,  and  not  through  another,  the 
evidence  and  the  reasoning,  on  which  he  is  to  decide;  that  it  is, 
also,  the  right  of  every  suitor,  to  be  heard  himself,  originally, 

and 
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^d  i^ijt  iQ  have  his  cause  depend  upon  a  second  hand  report  of    1802* 
^^  piX)ofs  and  arguments;  and  that,  in  the  present  instance,  the  ^v>' 

!*^f>ii*e  might  have  been  induced  to  view  the  facts  and  principles 
5^  ^he  case,  in  a  different  point  of  light,  if  thjy  had  been  pre- 
(L^.^^cJ  by  die  paities,  who  were  alone  interested  to  give  them  all 

^'^^  force.  1  Dall.  Rep.  293. 

j).^^  ^^^  the  phintiff^  it  was  observed,  that  however  widely  the 
v^^^^s  differed  on  facts  and  principles,  die  referees  knew  no  di^ 
i'ii|^*ty  of  sentiment,  but  upon  die  singte  question,  how  far  the 
to  ^  of  reference  extended.  Their  general  statements,  therefore, 
^^  *^^  umpire,  were  in  unison;  and  he  examined,  for  himself,  all 
(IV^^^^counts,  which  the  parties  had  exhibited*  It  has  been  deci- 

^^  in  Hall  V.  Laivrence^  4  T.  Hep*  589.  that  the  award  of  an 
nXYi'^ire  will  not  be  set  aside,  because  he  received  the  evidence 

Jrom  the  arbitrators,  without  examining  the  witnesses  himself. 

iinless  such  a  re-examination  was  expressly  requested. 

By  the  Court:  The  case  of  Hall  v.  Lawrence  was  decided  in 
If 92.    It  is  not^  therefore,  binding  upon  us,  as  an  authority;  and. 
Upon  principle,  we  cannot  accede  to  the  decision.    The  plainest 
aictates  of  natural  justice,  must  prescribe  to  every  tribunal,  the 
law,  that  "  no  man  shall  be  condemned  unheard.*^  It  is  not  mere- 
ly an  abstract  rule,  or  positive,  right;  but  it  is  the  result  of  long 
experit-nce,  and  of  a  wise  attention  to  the  feelings  and  disposi- 
tions of  human  nature.    An  artless  narrative  of  facts,  a  natural 
and  ardent  course  of  reasoning,  by  the  party  himself,  will  some- 
times have  a  wonderful  effect  upon  a  sound  and  generous  mind ; 
an  effect,  which  the  cold  and  minute  details  of  a  reporter,  can 
'^either  produce,  nor  supplant.  Besides ;  there  is  s'rarcely  a  piece 
of  Written  evidence,  or  a  sentence  of  oral  testimony,  that  in  not 
susceptible  ot   some  explanation,  or  exposed  to  some  contradic- 
tion: there  is  scarcely  an  argument  that  may  not  be  elucidated, 
go  Jis  to  ensure  success;  or  controverted,  so  as  to  prevent  it.  To 
exclude  die  parlv,  therefore,  from  the  opportuiiitv  of  interposing, 
in  any  of  these  modes  (which  the  most  candid  and  tin-  most  in- 
ttlligent,  but  a  disinteresttd,  person,  may  easily  overlook)  is  not 
only  a  privation  of  his  right;  but  an  act  of  injustice,  to  the  um- 
pii^;  whose  mind  might  be  materially  influenced  by  such  an  in- 
teaposition. 

Under  these  impressions,  and  upon  the  single  gi-ound,  to  whicli 
they  relate,  we  are,  unanimously,  of  opinion,  that  the  report  of 
tlic  referees  must  be  set  aside. 

Report  set  aside, 

M.  Lew^  and  Franklin^  for  the  plaintiff. 

hiirersoil^  Moylmiy  and  Hopkinson^  for  the  defendants. 

Vol.  IV-  ill'  Levy 
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^'^-^  Levy  versus  The  Bank  of  the  United  States. 

THIS  was  an  action  brought  upon  the  following  circumstan- 
ces, which  appeared  in  evidence  upon  the  trid  of  the  cause. 

The  plaintiff,  Mr.  Levy^  kept  his  cash  account  vith  the  bank 
of  the  United  States.  On  the  3d  of  August  1798,  between  11  and 
12  o'clock  in  the  forenoon,  his  student  presented  for  payment  a 
check  on  the  bank,  dated  the  31st  of  jfuly  1798,  purporting  to  be 
drawn  by  Charles  Wharton^  in  favour  of  Joseph  Thomas^  (to 
whom  Mr.  Levy  had  paid  the  money)  or  bearer,  for  2,600  dol- 
lars: and  the  amount  was  regularly  and  promptly  entered  to  Mr. 
Levifs  credit,  in  his  cash  book,  in  the  usual  form,  as  of  a  deposit 
of  cash.  At  the  examination  of  the  checks,  in  the  afternoon  of 
the  same  day,  the  check  in  question  was  discovered  to  be  a  for- 
ger}^; the  entry  was  cancelled  inithe  bank  books;  and  one  of  the 
clerks  was  sent  to  Mr.  Levy^  about  4  o'c'ock,  to  inform  him  of 
it,  to  return  the  forged  check,  and  to.demand  his  check  in  lieu  of 
it.  This  clerk,  at  first,  told  Mr.  Xevy,  that  the  check  was  not 
good,  because  Mr.  Wharton  had  not  the  money  in  bank ;  to  which 
IVIr.  Z^i;i/  replied,  "  that  is  nothing  to  me."  The  clerk  then  told 
him,  that  the  check  was  forged;  on  which  Mr.  Levy^  with  great 
surprise,  said,  "  that  he  would  take  till  to-morrow,  to  consider 
of  die  propriety  of  giving  his  own  check  hi  exchange  for  it." 
The  clerk  urged  an  immediate  exchange  of  checks,  declaring, 
"  that  although  he  was  not  authorised  by  the  cashier  to  give  such 
"  notice,  he  was  confident  the  amount  of  the  forged  check  would 
"  be  retained  by  the  bank,  in  their  account  with  Mr.  Levy*^  The 
clerk  deposed,  that  Mr.  Levy  thereupon  answered:  "On  that 
"  score  we  are  perfectly  agreed:  if  the  check  is  a  forgery,  it  is 
"  no  deposit;  but  I  wish  sometime  to  ascertain  the  fact."  On  the, 
4.th  of  August^  however,  Mr.  Levy  informed  the  president  of  the 
bank,  that  he  would  not'  refund  the  money,  nor  allow  the  entry 
to  his  credit,  to  be  erased  from  his  bank  book.  He  then  drew  a 
check  on  the  bank,  for  the  balance  of  his  account,  which  was 
paid,  except  to  the  amount  of  the  forged  check;  and  to  recover 
that  amount,  the  present  action  was  instituted. 

It,  also,'  appeared  in  evidence,  that  Thomases  forgeries  were 
suspected  by  individuals,  so  early  as  the  31st  of  Julyy  but  the 
fact  was  not  generally  known  till  the  3d  of  August  1798;  that 
between  9  and  10  o'clock  of  the  night  of  the  3d  of  Angus ty  he 
executed,  in  Philadelphia^  an  assignment  of  his  property,  in  trust 
for  the  benefit  of  his  creditors;  and  that  an  hour,  or  two,  after- 
wards, he  absconded  from  the  city. 

The  cause,  upon  these  facts,  underwent  three  several  argu- 
ments: 1st,  on  the  trial  before  the  jury;  2d,  on  a  motion  for  a 
new  trial;  and,  3d,  on  a  writ  of  error,  in  the  High  Court  of  Er- 
rors 
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rors  and  Appeals:  but,  in  every  stage,  the  decision  was  in  favour  1802. 
of  the  plaintiff;  and  the  points  o£  argument,  and  the  authorities  Ui»v— * 
cited,  were  the  same,  throughout  the  discussion. 

For  the  plaintiffs  it  was  contended,  Ist.  That  the  entry  in  the 
bank  book,  was  tantamount  to  a  payment,  in  cash,  of  the  forged 
check;  and  that  it  is  on  the  ground  of  that  payment,  not  of  th^ 
forgeiy,  the  plaintiff  claims.  2d.  That  the  bank,  the  drawees  of 
the  check,  had  no  power  to  rescind,  or  annul,  the  payment,  on 
account  of  the  subsequent  discovery  of  the  forgerj'.  3d.  That 
the  plaintiff's  sudden  misconception  of  his  legal  rights,  in  his  con- 
verse tion  with  the  clerk  of  the  bank,  did  not  constitute  a  promise 
to  refund,  in  law,  equit}',  or  conscience.  And  the  following  au- 
thoriius  were  cited,  in  the  course  of  the  argument:  2Stra.  946. 
1  H.  Bl.  316.  1  Scdk.  127.  4  Vin.  -4Ar.  265.  pL  3.  2  Bernard.  82. 
Bid!.  iV.  P.  273.    3  Burr.  1516.    7  T.  Rep.  420.  3  Burr.  1355.. 

1  m.  Rep.  390.  1  T.  Rep.  655.  Kyd  on  Exch.  134.  48.  100. 
3  T.  Rep.  127.  129.  132.  325.  335.  4  T.  Rep.  325.  335.  7  T. 
Rep.  604.  612.  Ambl  503.  Dovg.  611.  637.  3  Woodes.  115. 
7  T.  R;.p.  423.  430.  6  T.  Rep.  139.  143.  Coxvp.  565.  Leach.  C. 
L.  189.  5  Burr.  2670.  1  T.  Rep.  713.  2  Br.  Ch.  Ca.  150.  United 
Slates  v.  Bank.  (1) 

For  the  defendant y  it  was  contended,  1st.  That  the  entry  to 
the  plaintiff's  credit,  in  the  bank  book,  was  made  by  mistake ; 
was  corrected  as  soon  as  it  was  discovered;  and  was  not,  in  its 
nature,  or  in  mercantile  usage,  equivalent  to  a  payment  in  cash. 
2d.  That  although  there  were  some  features  of  similitude,  be- 
tween bills  and  checks,  they  were  not  so  strictly  analogous,  (for 
instance,  there  is  no  acceptance  of  a  check,  and  so  it  is  not  taken 
on  the  acceptor's  credit)  that  all  the  principles  applicable  in  the  one 
case,  must  govern  in  both  cases.  3d.  That  the  acceptor  of  a  bill 
of  exchange  is  not  precluded  from  showing,  that  the  di-awer's 
hand  w^riting  is  forged,  in  an  action  brought  by  the  payee. 
4di.  That  the  plaintiff's  conversation  with  the  clerk  of  the  bant 
amounted  to  a  promise  to  refund ;  or,  at  least,  induced  the  bank 
to  suspend  any  inquir}'  tor  Thomas,  5th.  That  the  plaintiff  is  not 
entitled  to  recover,  because  he  claims  through  a  felony.  And 
the  following  authorities  Were  cited:  XBurr.M^.  6  T.  Rep.  189. 
143.  1  Ld.Rairm.  743.  2  Strd.  946.   1  //.  Bl.  316.  1  Salh.  127. 

2  Stra.   1051.'  1  Stra.  648.     Kijd,  60.  90.     1  T.  Rep.  654,  5. 

3  T.  Rep.  127.  Cowp.  566.  6  T.Rep.  139.  2  P.  /fw.y.  76.  Ambl. 

(1)  7V/r  Vnitcd  States  v.  Tlie  Bank  of  the  United  States.  This  rausowat  Iricd 
in  the  Federal  Circuit  Court,  on  the  \7\\\  of  October  1800,  before  Pateuson 
iindVzTERS,  y.utices.  In  the  course  of  the  discussion,  IngetsoUt  for  the  de-. 
fondants,  adinitlcd  and  stated,  that  if  a  man  acce])ts  a  fbrj^cd  bill,  or  draft, 
he  is  not  only  conscicnticnisly,  but  legally  bound  to  pay  it.  And  each  of  tiic 
J«idg:cs  expressly  declared  their  concurrence  in  the  admission. 

503 
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1802.    503.    2  Br.  Ch.  150.    2  T.  Rep  420.  424.    Kyd^  202,  3.    1  T. 
Wv^»;  -ffe/»,  167.    1  Sir  a.  508.   2  .S^ra.  1175.    \  Ld.  Raym.  444. 

The  Court  delivered  a  charge  to  the  jury  decidedly  in  favour 
of  the  plaintiff;  the  Chief  jfustice  declaring,  that  he  thought  any 
attempt  to  distinguish  between  a  credit  in  the  bank  book  of  a 
customer,  and  an  actual  cash  payment,  as  impolitic  on  the  part 
of  the  bank,  as  it  was  unjust  towards  the  indi%ndual,  who  ac- 
cepted the  credit,  instead  of  his  money. 

The  verdict  found  for  the  plaintiff  the  sum  demanded,  and 
interest:  and  (after  an  ineffectual  motion  for  a  new  trial,  as  above 
stated)  a  judgment  was  rendered  upon  the  verdict,  which  was 
affirmed  upon  a  writ  of  error. 

Ingersoli^  E.  Tilghman^  M^Keitn^  and  Dallasy  for  the  plaintiff. 
Rawky  and  LewtSj  for  the  defendants. 


SUPREME  COURT 

PENNSYLVANIA. 


September  Term  1802. 


Attorney-General  versus  The  Grantees  under  the  act  of 
April  1792. 

ON  the  2d  of  April  1802,  an  act  of  the  general  assembly  wais 
passed,  entitled  "  An  Act  to  settle  the  coi  troversies  aris- 
*'  ing  from  contending  claims  to  land,  within  that  part  <^  the  ter- 
*^  ritoiy  of  this  commonwealth  north  and  west  of  the  rivers  Ohio 
*'  and  AUe^hanyy  and  Conexvango  creek,"  (5  State  Laxvs^  153.) 
by  which  the  Judges  of  the  Supreme  Court  were  directed,  to  de- 
vise an  issue,  for  trying  the  following 'questions,  at  Simburij^  in 
Northumberland  county : 

1st.  Are  warrants  heretofore  granted  under  the  act  of  the  3d 
of  April  1 792,  valid  and  effectual  in  law  against  this  common- 
wealth, so  as  to  bar  this  commonwealth  from  granting  the  same 
land  to  other  applicants  under  the  act  aforesaid,  in  cases  where 
the  waiTantees  have  not  fully  and  fairiy  complied  with  the  con- 
ditions of  setdement,  improvement,  and  residence,  required  by 
the  said  act,  at  any  time  before  the  date  of  such  warrants  respec- . 
tively,  or  within  two  years  after? 

2d.  Are  the  tides  that  have  issued  from  the  land-olEce,  under 
the  act  aforesaid,  whether  by  ytrarrant  or  patent,  good  and  ejFec-. 
tual  in  law  against  this  commonwealth,  or  any  person  claiming 
under  the  act  aforesaid,  in  cases  where  such  titles  have  issued  on 
the  authority  and  have  been  grounded  upon  the  certificates  of  two 
justices  of  the  peace,  usually  called  prevention  certificates,  with- 
out any  other  evidence  being  given  of  the  nature  and  circum- 
stances of  siich  prevention,  whereby,  as  is  alleged,  the  conditions 
of  settlement,  improvement,  and  residence,  required  by  the  said 
act,  could  not  be  complied  with? 

The  judges,  having  devised  and  published  the  form  of  a  feign- 
ed issue,  on  a  wager,-  to  try  these  questions^  having  given  public 

notice. 
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1803.  notice,  that  all  parties  interested  in  thejssue  would  be  heard  at 
u.-v«>^  the  trial;  and  having  settled  and  prescribed  the  other  necessary 
proceedings;  three  of  them  (Yeates,  Smith,  and  Bracken- 
niDGE,  Justices)  assembled  at  ^^im^r^r^,  on  the  25th  oi  November 
1802;  'ivhen  a  jury  was  iihpanneled,  and  the  case  argued,  by  the 
Attdmey^General  (^Jlf^Kedn)  TK  Tilghman^  and  Cooper^  for  the 
commonwealth,  in  the  negative  of  the  propositions  contained  in 
the  questions;  but  no  counsel  appeared  to  argue,  in  the  affirma- 
tive.  (1)  On  the  next  day,  the  presiding  Judge  delivered  the  fol- 
lowing charge  to  the  jury: 

Yeates, 

(1)  The  reasons,  for  not  cmbracinfip  this  opportunity  to  discuss  the  subjecti 
are  assigped  by  the  counsel  of  the  SoUand  company,  in  a  letter  addressed  to 
the  Judges  of  the  Supreme  Court: 

«'  Gentlemen. 

**  Having  attentirely  considered  the  suggestions  which  were  made  jrester- 
day,  during  the  conference  at  the  chambers  of  the  Chief  yustice,  on  the  subject 
of  the  act  of  the  general  assembly,  passed  at  the  last  session,  with  a  view  to 
settle  the  controversies  arising  from  contending  claims' to  lands  north  and  west 
of  the  rivers  OAioand  Mlegjiany,  and  Conewango  creek,  we  beg  leave  briefly 
td  submit  the  result,  as  a  justification  for  the  advice  that  will  be  giv^  to  our 
clients. 

**  1st  Altlipugh  the  Holland  companv  and  their  counsel  cannot  approve  the 
terms  of  the  preamble  of  the  act,  by  wliich  the  legislature  has  undertaken  to 
declare  the  meaning  and  construction  of  the  original  contract  (the  very  point 
in  controversy)  and  though  they  cannot  admit  the  right  or  propriety  of  dictat- 
ing anew,  and,  perhaps,  unconstitutional  mode,  of  settling  a  judicial  question, 
without  the  assent  of  all  the  parties  in  interest;  yet  they  feel  the  importance 
of  an  early  decision,  and  would  cheerfully  concur  in  ;  'ly  form  of  'proceeding, 
hj  which  the  merits  of  the  case  could  be  fully  and  fairly  investigated  and  de- 
cided. 

"  2d.  The  merits  of  the  case  on  the  part  of  the  Holland  company,  as  disclosed 
to  the  Supreme  Court  on  the  motion  for  a  mandamusf  and  as  presented  to  the 
legislature,'  evidently  involve  the  follo\ring  considerations:  1st.  Whether  the 
company  have  complied  with  the  condition  of  the  9th  section  of  the  act  of 
April  1792?  2d.  Whether  the  reasons  assigned  for  a  non-compKance  with  the 
condition,  bring  their  case  ^*4thin  the  proviso?  3d.  Whether  the  proviso  ope- 
rates upon  cases  that  are  brought  within  its  terms,  to  discharge  the  condition 
entirely,  or  only  to  enlarge  the  time  for  performing  it?  4th.  Whether  the  com- 
pany have  so  persisted  in  their  endeavours  to  permrm  tlie  condition,  as  to  be 
still  within  the  benefit  of  the  proviso?  And,  5th.  "^Vhether  the  government,  by 
prescribing  the  evidence^  on  which  patents  had  ailituaOv  issued,  in  cases  thought 
within  the  proviso,  could  now  take  advantage,  of  the  forfeiture,  for  a  supposed 
non-compliance  with  the  original  condition? 

•*  1UL  But  the  questions  which  tlie  legisla^ire  has  proposed  are  the  ibHow- 
lowing:  1st.  Arc  warrants  heretofore  granted  under  the  act  of  the  3d  day  of 
April  IT92,  valid  and  efiectual  in  law  against  this  commonwealth,  so  as  to  bar 
this  commonwealth  from  granting  ther  same  land  to  other  applicants  under  the 
act  aforesaid,  in  cases  where  the  warrantees  have  not  fully  and  fairly  complied 
with  Uie  conditions  of  settlement,  improvement,  ajid  residence,  required  by 
the  said  act,  at  any.  time  before  the  date  of  such  warrants  respectively,  or 
within  two  years  after?  2d.  Are  the  titles  that  have  issued  fram  the  land-oflice 
Mnder  the  act  aforesaid,  whether  by  warrant  or  patent,  good  and  effectual  in 
law  against  this  commomvealth,  or  any  person  elaiming  under  the  act  afore- 
said, in  cases  where  such  titles  have  issued  on  the  auuiority,  and  have  been 
grounded  upon  tlie  certificates  of  two  justices  of  the  peace, .  usually  called 
**  prevention  certificates,"  without  any  other  evidence  being  given  of  the  na- 
ture, and  circumstances  of  such  prevention,  w  hereby,  as  is  suleged,  the  condi- 
tion* 


Supreme  Court  of  Penkstlvania.  239 

Yeates,  justice.  That  the  decision  of  the  Court  and  Jury  on  1802. 
the  present  feigned  issue  should  ^^  settle  the  controversies  arising  \mm^fmmJ 
"  from  contending  chums  to  lands  north  and  west  of  the  rivers' 
**  Ohio  and  Alleghany^  and  Cpneivango  creek,"  is  an  event  de- 
voutly to  be  wished  for  by  every  good  citizen.  "  It  is  indispen- 
*'*'  sably  necessary  that  the  p6ace  of  that  part  of  the  state  should 
^^  be  preserved,  and  complete  justice  done  to  all  parties  interest- 
^  ed,  as  effectually  as  possible."  (Close  of  Preamole  to  the  Act  of 
2d  of  April  1 802,  p.  155.) 

We  have  no  he3itation  in  declaring,  that  we  are  not  without 
our  fears,  that  the  good  intentions  of  the  legislature,  expressed 
in  the  law  under  which  we  now  sit,  will  not  be  effected.  We 
hope  we  shall  be  happy  enough  to  acknowledge  our  mistake 
hereafter. 

It  is  obvious  that  the  validity  of  the  claims  of  the  warrant- 
holders,  as  well  as  of  the  actual  setders,  must  depend  upon  the  true 
and  correct  construction  of  the  act  of  the  3d  of  April  1792,  con- 
sidered as  a  solemn'  contract  between  the  commonwealth  and 
each^  individual. 

The  circumstances  attehdant  on  each  particular  case,  may  vary 
the  general  legal  conclusion  in  many  instances. 

We  proceed  to  the  discharge  of  the  duties  enjoined  on  us  by 
the  late  act. 

tions  of  settlemeiit^  improrementy  and  residence,  required  by  the  said  act» 
could  not  be  complied  with  T  These  questions,  in  our  opinion,  exclude  an  in- 
vestigation and  decision  upon  any  other  point  than  the  following:  1st.  Whe- 
ther, if  the  Holland  company  hav^  not  performed  the  condition,  on  which  the 
warrants  originally  issued,  within  two  years,  though  the  residence  could  not  be 
eompleted  till  the  expiration  of  five  years,  the  state  is  bdbred  from  grantin^c 
the  same  lands  to  other  applicants?  and,  2d.  Whether  patents  having  issued 
on  the  e\-idence  of  prevention  certificates  alone,  they  are  not  void,  so  as  to  au- 
thorise the  state  to  sell  the  same  land  to  other  purchasers? 

"  4th.  On  the  first  of  these  points,  we  observer,  tliat  it  has  never  been  contend- 
ed, that  the  /To/Zant/ company  have  performed  the  condition  within  two  years; 
but  only,  that  the  condition  was  discharged,  or  suspended,  by  the  operation  of 
the  proviso,  on  the  facts  of  their  case;  particularly  the  fact  that  an  Indian 
war  existed  for  several  years*  beyond  the  term  of  two  years  specified  in 
the  act  of  assembly.  And^on  the  second  point,  it  is  sufficient  to  say,  Uiat  al- 
though  the  prevention  certificate  was 'the  evidence  prescribed  by  &c  public 
officers,  and  ou^ht,  therefore,  to  be  binding  on  the  government,  yet  that  even 
waiving  that  objection,  the  patentees  will  be  ileprircd  of  thei^  land,  when 
other  satisfactory  and  legal  evidence  was,  and  (s,  in  their  power,  to  prove  the 
circumstances  which  entitled  them  to  patents. 

"  Without  recurring  to  the  many  other  ollvious  objections  to  the  form  and 
provisions  of  the  act  of  assembly,  we  are/confident  that  the" view  which  has 
been  offered  upon  tlic  subject,  will  justify  our  advising  the  Holland  company 
to  decline  becoming  a  party  to  the  suit  proposed  to  be  instituted;  since,  we  re 
peat,  ■  a  decision  on  tlie  two  abstract  questions  proposed-  by  the  legislature, 
would  still  leave  untouched  and  undeckfcd,  the  great  and  essential  partof  thn 
controversy. 

(Signed)  '■'  J.  INGfeRSOLL, 

"W.LEWIS, 
"  A.  T.  PALLAS. 

'rmiadclpUcty  June  24.  180?  ' 

The 
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1802.  The  first  question  proposed  to  our  consideration  is  as  follows: 
\^^-mmJ  Are  warrants  heretofore  granted  under  the  act  of  the  3d  of 
April  17952^  valid  and  effectusd  in  law  against  this  commonwealth, 
so  as  to  bar  this  commonwealth  from  granting  the  same  land  to 
other  applicants  imder  the  act  aforesaid,  in  cases  where  the  war- 
rantees have  not  fully  and  fairly  complied  with  the  conditions  of 
settlement,  improvement,  and  residence,  required  by  the  said  act, 
at  any  time  before  the  date  of  such  warrants  respectively ,  or  with- 
in two  years  after? 

It  well  be  proper  here  to  observe,  that  on  the  motion  for  the 
taandamus  to  the  late  secretary  of  the  land-ofEce,  at  the  instance 
of  the  Holland  company;  the  members  of  this  Court,  after  great 
consideration  of  the  subject,  were  divided  in  their  opinions.  The 
Chief  Jiuttice  seemed  to  be  of  opinion,  that  if  the  warrantee  was 
^*  by  force  of  arms  of  the  enemies  of  the  United  States^  prevented 
^^  from  making  an  actual  settlement,  as  described  in  the  act,  or 
"  was  driven  therefrom,  and  should  per  nut  in  his  endeavours  to 
**  make  such  actual  settlement  thereafter,"  it  would  amount 
to  a  performance  of  the  condition  in  law.  Two  of  us  (Yeates 
and  Smith)  thought,  that  in  all  events,  except  the  death  of  the 
party,  the  settlement  and  residence  contemplated  by  the  act, 
should  precede  the  vesting  of  the  complete  and  absolute  estate, 
and  that  "  every  warrant-holder  should  cause  a  settlement  to  be 
"-^  made  on  his  lands  within  two  years  next  after  the  date  of  the 
•'  warrant,  and  a  residence  thereon  for  five  years  next  following 
"'  the  first  settlement,  on  pain  of  forfeiture,  by  a" new  warrant; 
"^  but  if,  nevertheless,  he  should  be  interrupted  or  obstructed  by 
•'  the  force  of  the  enemy  from  doing  those  acts  within  the  limit* 
•^  ed  periods,  and  should  afterwards  persevere  in  his  efforts  in  a 
''  reasonable  time  after  the  removal  of  such  force,  until  these  ob- 
^^  jects  should  be  accomplished,  nd  advantage  shall  be  taken  of 
"  him,  for  the  want  of  a  successive  continuation  of  his  settle-. 
"  ment."    To  this  opinion  Judge  Brackenridge  subscribes. 

It  would  ill  become  us  to  say,  which  of  these  constructions  is 
entitled  to  a  preference.  It  is  true,  that  in  the  preamble  of  the 
act  of  the  2d  o(  April  1802 ^  (j).  154.)  it  is  expressed,  that  '*  it 
•■•  appears  from  the  act  aforesaid,  (3d  of  April  1792)  that  the  cQm- 
•^  mohwealth  regarded  a\full  compliance  with  those  conditions  of 
"^  settlement,  improvemeik,  and  residence,  as  an  indispensable 
*'  part  of  the  purchase,  or  consideration,  of  the  land  itself."  But 
it  is  equally  certain,  that  the  true  test  of  title  to  the  lands  in  ques- . 
lion  must  be  resolved  into  the  legitimate  meaning  of  the  act  of 
1792,  extract'^ 'I  ^.v  viceribus  si^s^  independent  of  any  leg;sat.ve 
-•xposition  thereof.  I  adhere  to  the  opinion  which  I  iorme  ly 
delivered  in  Bank;  yet,  if  a  different  interpretation  of  the  law 
i»hall  be  made  by  Courts  of  a  competent  jurisdiction  in  the  dernier 
resort^  I  shall  be  bound  to  acquiesce,  though  I  may  not  be  able 
to  diange  my  sentiments.    If  the  meaning  of  the  fct  question 

be, 
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be,  are  titles  under  warrants  issued  under  the  law  of  the  3d  of   1802. 
April  1792,  for  lands  north  and  west  of  the  rivers  Ohio  and  Al^ 
leghany^  and  Carurwojigo  creek,  good  and  available  ^  against  the 
commonwealth,  so  as  to  bar  the  granting  of  the  same  land  to 
other  applicants,  where  the  warrantees  have  not  fully  and  fairly 
|:omplie(l  with  the  conditions  of  settlement,  improvement,  and  re- 
sidence, required  by  the  law,  at  any  time  before,  or  widiin  two 
years  after,  the  dates  of  the  respective  warrants,  in  time  of  prO'^ 
found  peace^  when  they  were  not  prevented  from  making'  such  ac- 
tual settlement  by  force  of  arms  of  the  enemies  of  the  United 
States^  or  reasonable  and  well-grounded  fear  of  the  enemies  of 
the  United  Statesi  The  answer  is  ready  in  the  laniruam»  of  fVi^ 
acts  before  us,  and  can  admit  of  no  hesitation* 

"  No  warrant  or  survey  for  those  lands  shall  vest  any  tide,  un- 
"  less  the  grantee  has,  prior  to  the  date  of  such  warrant,  made, 
*''or  caused  to  be  made;  or  shall  within  the  space  of  l^wo  years 
*^  next  after  the  date  of  the  same,  make,  or  cause  to  be  made,  an 
*^  actual  setdement  thereon,  by  clearing,  &c.  and  in  default  there- 
^^'of,  it  shall  and  may  be  lawful  to  and  for  the  commonwealth  to 
"  issue  new  warrants  to  other  actual  setders  for  the  said  lands,  or 
**  any  part  thereof,  8cc,"  (Act  of  the  3d  of  April  1 792,  sec.  8.)  For 
^*  the  commonwealth  regarded  a  full  compliance  with  the  condi- 
*^  tions  of  setdement  and  residence  as  an  indisputable  part  of  the 
'*^  purchase  or  consideration  of  the  lands  so  granted."  (^Preamble 
to  Act  of  1S02.) 

But  if  the  true  meaning  of  the  question  be,  Whether  voider  all 
given,  or  supposed,  circumstances  of  peace  or  war^  of  times  of 
perfect  tranquiiity,  or  imminent  danger^  such  warrants  are  not 
ipso  facto  void  and  dead  in  law,  we  are  constrained  to  say,  that 
our  minds  refuse  assent  to  the  general  affirmative  of  the  propo- 
sition. • 

We  will  exemplify  our  ideas  on  this  subject.  Put  the  case, 
that  a  warrant  taken  out  early  in  1792,  calls  for  an  island,  or  de-* 
scribes  certain  land,  with  accuracy  and  precision,  by  the  course 
of  waters,  or  other  natural  boundaries,  distant  from  any  military 
post,  and  that  the  warrantee,  after  evidencing  the  fullest  inten- 
tions of  making  an  actual  setdement  on  the  lands  applied  for,  by 
all  the  necessary  preparation  of  provisions,  implements  of  hus- 
bandry, labourers,  cattle.  Sec.  cannot,  with  any  degree  of  personal 
safety,  seat  himself  on  the  lands  within  two  years  after  the  date 
of  the  warrant,  and  by  reason  of  the  just  terror  of  savage  hosti- 
lities? Will  not  the  proviso  in  the  9th  section  of  the  act  of  the 
3dof  il/nV  1792,  excuse  the*  ^^m/wrary  non-performance  of  an 
act.  Tendered  highly  dangerous,  if  not  absolutely  impracticable, 
by  imperious  circumstances,  over  which  he  had  no  oontroul? 

Or:  Suppose  another  warrant,  depending,  in  point  of  descrip- 
tion, on  other  leading  warrants,,  which  the  district  surveyor,  either 
from  the  state  ot  the  country,  the  hurry  of  the  business  of  hid 
office,  or  other  causes,  could  not  sur\^ey  until  the  two  years  were 

Vol..  IV.  21  nearly 
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1803*  nearly  expired,  ^d  the  depredations  of  ike  Indians  should  inter*, 
w— y->^;  vene  for  the  residue  of  the  term,  will  not- this  also  suspend  die 
operation  of  the  fdrfeiture?  Nothing  can  be  clearer  to  tiSj  than 
that  the  terms  of  the  proviso'  embrace  and  did  such  cases ;  and 
independent  of  the  strong  expressions  made  use  of,  we  should 
require  strong  proof  to  satisfy  our  minds  that  the  legislature 
could  possibly  mean  to  make  a  wanton  sacrifite  of  the  lives  of 
her  citizens. 

It  is  said  in  the  books,  that  conditions  rendered  impossible  by 
the  act  of  God,  are  void.  Saii,  170.  2  Co.  79.  b.  Co.  Lit.  206. 
a.  290  A.  1  Roll.  Abr.  449.  /.  50.  1  Fonb.  199. 

But  conditions  precedent  must  be  strictly  performed  to  make 
the  estate  vest,  and  though  become  impossible,  even  by  the  act 
of  God,  the  estate  will  not  vest;  aliter  of  conditions  subsequent. 
12  Mod.  183.  Co.  Lif.  218.  a.  2  Vern.  339.  1  Ch.  Ca.  129i.  138* 
Salkx  23U  1  Vern.  183.  ^Mod.  66.  We  desire  to  be  understood 
to  mean,  that  the  ^^  prevention  by  force  of  arms  of  the  enemies  of 
*'  the  United  States}'*  does  not,  in  our  idea,  absolutely  dispense 
with*  and  annul  the  conditions  of  actual  setdement,  improvement^ 
and  residence,  but  that  it  suspends  ^t  forfeiture  by  protracting 
the  limited  periods.  Still  the  conditions  must  be  performed  cy 
presy  whenever  the  real  terror  arising  from  the  enemy  has  sulv 
sided,  and  he  shall  hcmesdy  persist  in  his  endeavours  to  make 
such  actual  settlement,  improvement^  and  residence,  until  the 
conditions  are  fairly  and  fidiy  complied  with.       , 

Other  instances  may  1>e  supposed,  wherein  the  principles  of 
prevention  may  effectually  be  applicable.  If  a  person,  imder  the 
pretence  of  being  an  actual  setder,  shall  seat  himselif  on  lands, 
previously  warranted  and  surveyed  .within  the  period  allowed, 
under  a  fair  construction  of  the  law^  to  the  warrantee,  for  the 
making  his  settlement,  withhold  the  possession,  and  obstruct  him 
from  making  his  setdement,  he  shall  derive  no  benefit  from  this 
unlawful  act.  If  the  party  himself  is  the  cause,  wherefore  the 
condition  cannot  be  performed,  he  shall  never  take  advantage. 
Co.  Lit.  206.  Doug.  661.  i  RoU.  Abr.  454.  pi.  8.  Godb.  76. 
5  rtn.  246.  pL2S. 

We  trust  thatttv  have  said  enough  to  -convey  our  sentiments 
on  the  first  point.  Our  answer  to  die  question,  as  proposed,  is, 
that  such  warrants  may  or  may  not  be  valid  w.nd  effectual  in  law 
against  the  commonwealth,  according  to  the  several  times  and 
<:xisting  facts  accompanying  such  warrants.  The  result  of  our 
opinion,  founded  on  our  best  consideration  of  the  matter  is,  that 
every  case  must  depend  on,  and  be  governed  by,  its  own  pecu« 
'liar  circumstances. 

The  second  question  for  decision  b,  Are  the  tides  that  have 
issued  from  the  land-office  under  the  act  aforesaid,  whether  by 
warrant  or  patent,  good  and  effectual  against  the  commopwealth, 
or  any  person  claiming  under  the  act  aforesaid,  in  cases  where 

such 
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8uch  tides  have  issued  on  the  authority,  and  have  been  grounded    1802. 
on  the  certificates  of  two  justices  of  the  peace,  usually  called  Vi-v— * 
prevention  certificates,  without  any  other  evidence  being  given  of 
the  nature'  and  circumstances  of  such  prevention,  whereby,  as  is 
alleged,  the  conditions  of  setdement,  improvement,  and  resi- 
dence, required  by  the  said  act,  could  not  be  complied  with? 

It  was  stated  in  evidence  on  the  motion  for  the  mandamus^ 
and  proved  on  this  trial,  that  the  board  of  property  being  desi- 
rous of  settling  a  formal  mode  of  certificate,  on  which  patents 
might  issue  for  lands  north  and  west  of  the  rivers  Ohio  bxA 
Alleghany^  and  Conewango  creek,  required  the  opinion  of  Mr. 
IngersolLf^e  then  attorney-general  thereon  ;^and  on  due  consi- 
deration, a  form  was  afterwards  adopted  on  the  21st  of  December 
1797,  which  was  ordered  to  be  published  &  the  Pittsburgh  gs^ 
^tte,  and  patents  issued  of  course,  on  the  prescribed  form  being 
complied  with., 

The  received  o]pinion  of  the  supreme  executive  magistrate, 
the  attorney-general,  the  board  of  property,  and  of  a  respectaUe 
part  of  the  bar,  (whose  sentiments  on  legal  questions  will  alwayd 
nave  great  and  deserved  weight)  at  that  day,  certainly  was,  that 
if  a  warranuholder  was  prevented  by^force  of  aims  of  the  ene-  . 
mies  of  the.  United  States  from  making  his  actual  settlement, 
within  two  years  after  the  date  of  hi^  warrant,  and  afterwards 
persisted  in  his  endeavours  to  make  such  settlement,  *  that  <the 
condition  was  extinguished  and  gone.  Persisting  in  endeavours^ 
was  construed  to  mean  something;  attempts,  essays,  &c.;  butthat^ 
did  not  imply  absolute  success,  or  accomplishment  of  the  objects 
intended  to  be  effected.  By  some  it  was  thought,  that  the  endea- 
vours Tfere  only  to  be  commensurate  as  to.  the  time  of  making  the 
actual  settlement,  and  were  tantamount,  and  should  avail  the 

Erties ,  ^  in  the  same  manner  as  if  the  actual  setdements  had 
en  made  and  continued." 

The  decisions  of  the  Court  in  Morrises  Lessee  v.  Neighman  (1) 
and  others  at  Pittsburgh^  iflay  1799,  tended  to  make  die  former 
opinion  questionable;  and  two  of  the  justices  of  the  Supreme 
Court  adopted  a  different  doctrine,  in  their  judgment  between 
the  Holland  company  and  Tench  Cox.  (2) 

In  the  argument  in  that  case,  it  was  insisted  by  the  counsel  for 
.  the  plaintifls,  that  the  board  of  property  in  their  resolves,  and  the 
governor  by  his  patent,  represented  the  commonwealth  pro  haa 
vice;  and  that  interests  vested  under  them,  which  could  nqt  after- 
wards be  defeated. 

We  cannot  subscribe  hereto.  Tf  the  conditions  of  settlement,, 
improvement,  and  residence,  are  .  lispensable  at  all  events;  they 
become  so  by  an  act  of  the  differ-  branches  of  the  legislkture. 
The  governor  who  has  a  qualified  negative  in  the  passing  of  laws, 

(1)  See  ante.  p.  209.  (2)  See  arte  p.  170. 

cannot 
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1802.  cannot  dispense  with  their  injvinctions ;  and  it  cannot  be  ss^id  that 
Km^'Y'mU  this  case  falls  within  the  meaning  of  the  9th  section  of  the  second 
article  of  the  constitution.  *'  The  governor  shail  have  power  to 
"  remit  fines  and  forleitures,  and  to  grant  reprieves  and  pardons 
*'  except  in  case  of  impeachment."  It  relates  merely  to  penal- 
ties consequent  on  public  offences.  Nor  can  it  be  pretended  that 
the  board  of  property,  by  any  act  whatever  of  their  own,  can  de- 
rogate from  the  binding  force  of  law.  But  the  fact  is,  an  inten- 
tion of  dispensing  with  the  law  of  1792,  cannot  with  any  degiee 
of  justice  be  ascribed  to  the  governor,  or  board  of  property,  i or 
the  time  being.  They  considered  themselves  in  their  different 
functions  virtually  discharging  their  respective  duties,  in  carry- 
ing the  act  into  execution,  according  to  the  general  received 
opinion  of  the  day;  they  never  intend.cd  to  purge  a  forfeiture  if 
it  had  really  accrued,  nor  to  excuse  the  non -performance  of  a  con- 
dition if  it  had  not  been  complied  with;  agreeably  to  the  public 
will  expressed  in  a  legislative  contract. 

The  rule  of  law  is  thus  laid  down  in  England*  A  false  or  par- 
tial suggestion  by  the  grantee  of  the  king  to  the  king*s  prejudice^ 
whereby  he  is  deceived,  will  make  the  grant  of  the  king  void. 
Hab.  229.  Cro.  E.  632.  rel.  48.  1  Co.  44.  a.  S\.  b.  3  Leon.  5. 
2  Hawk.  398.  Black.  226.  But  where  the  words  are  the  words 
of  die  king,  and  it  appears  that  he  has  only  mistaken  the  larv^ 
there  he  shall  not  be  said  to  be  so  deceived  to  the  avoidance  of  the 
grant.  Per  Sir  Samuel  Eyre^  Just.  Ld.  Ray.  50.  6  Co.  55.  b. — 
56  b.  accord.  But  if  any  of  the  lands  concerning  which  the  ques- 
tion airises,  became  forfeited  by  the  omission  of  certain  acts  en- 
joined on  the  warrant-holders,  they  do  not  escheat  to  the  govern- 
or for  the  time  being,  for  his  benefit,  nor  can  he  be  prejudiced 
as  governor  by  any  grant  thereof,  they  become  vested  in  the 
whole  body  of  the  citizens,  as  the  property  of  the  commonwealth, 
subject  to  the  disposition  of  th3  laws. 

IFe  are  decidedly  of  opinion,  that  the  patents,  and  the  preven- 
tion certificates  recited  in  the  patents,  are  not  conclusive  evidence 
against  this  commonwealth,or  any  person  claiming  under  the  act  of 
3d  of  April  1792,  of  the  patentees  having  performed  the  conditions 
enjoined  on  them,  although  they  have  pursued  the  form  prescrib- 
ed by  the  land-officers.  But  we,  also,  think,  that  the  circumstance 
of  recital  of  such  cerdficates  will  not  ipso  facto  avoid  and  nxd- 
lify  the  patent,  if  the  actual  setdement,  improvement,  and  re- 
sidence, pointed  out  by  the  law,  can  be  established  by  other  proof. 

We  must  repeat  on  this  head,  what  we  asseited  on  the  former, 
that  every  case  must  be  governed  by  its  own  peculiar  circum- 
stances. Until  the  facts  really  existing,  as  to  each  tract  of  land, 
are  ascertained  with  accuracy,  the  legal  conclusion  cannot  be 
drawn  with  any  degree  of  correctness.  Ex  facto  oritur  jus. 

2d.  Here  we  feel  ourselves  irresistibly  impelled  to  mention  a 
difficulty,  which  strikes  our  minds  forcibly.  Ckir  reflections  on  the 

subject 
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subject  have  led  us  to  ask  ourselves  this  question  on  our  pillows:     1802. 
What  would  a  wise,  just,  and  independent,  chancellor  decree  on  u-^v*«i^ 
the  last  question?  Executory  contracts  are  the  peculiar  objects  of 
chancery  jurisdiction,  and  can  be  specifically  enforced  by  chance- 
ry alone.    Equitj'^  forms  a  part  of  our  law,  says  the  late  Chief 
Justice  truly.  1  Ball.  213. 

If  it  had  appeared  to  such  a  chancellor,  by  the  pleadings,  or 
other  proofs,  that  the  purchase  money  had  been  fully  paid  to  the 
government  by  the  individual  for  a  tract  of  land,  under  the  law 
of  the  3d  April  1792;  that  times  of  difficulty  and  danger  had  inter- 
vened ;  that  sums  of  money  had  been  expended  to  effect  an  actual^ 
setdement,  improvement,  and  residence,  which  had  not  been  ac- 
complished fully ;  that  by  means  of  an  unintentional  mistake^  on 
the  part  of  the  state-officers,  in  granting  him  his  patent  (the  officers 
not  led  to  that  mistake  by  any  species  of  fraud  or  deception  on 
the  part  of  the  grantee)  he  had  been  led  into  an  error^  and  lulled 
into  a  confidence,  that  the  conditions  of  the  grant  had  been  legally 
complied  with,  and,  therefore,  he  had  remitted  in  his  endeavours 
therein:  Would  not  he  think,  that  under  all  these  circumstances, 
thus  combined,  equity  should  interfk>se  and  mitigate  the  rigid  law 
of  forfeiture,  by  protracting  the  limited  periods?  And  would  it 
not  be  a.n  additional  ground  of  equity,  that  the  political  state  of 
the  country  has  materially  changed  since  1792,  by  a  surrender  of 
the  western  posts  to  the  government  of  the  United  State  Sy  and 
peace  with  the  Indian  nations,  both  which  render  an  immediate 
setdement  of  the  frontiers,  in  some  measure,  less  necessary  than 
heretofore? 

But  it  is  not  submitted  to  us  to  draw  the  line  of  property  to 
these  lands;  they  must  be  left  to  the  cool  and  temperate  de- 
cisions of  others,  before  whom  the  questions  of  tide  may  be  agi- 
tated: We  are  confined  to  the  wager  on  the  matters  before  us; 
and  on  both  questions  zJe  have  given  you  our  dispassionate  sen- 
timents, formed  on  due  reflection,  according  to  the  best  of  our 
judgment.  We  are  interested  merely  as  common  citizens,  whose 
safety  and  happiness  is  involved  in  a  due  administration  of  the 
laws.  We  profess,  and  feel,  an  ardent  desire,  that  peace  and  tran* 
quillity  should  be  preserved,  to  the  most  remote  inhabitants  of 
this  commonwealth. 

The  jury  found  a  general  verdict  in  favour  of  the  attorney- 
general,  on  the  feigned  issue;  and  judgment  was  rendered  m 
these  words:  ^^  Whereupon  it  is  considered  by  the  Court  here, 
"  that  the  said  attorney-general  do  recover  of  the  said  grantees, 
^'  his  damages,  costs,  and  charges,  aforesaid,  amounting  in  the 
*^  whole  to  two  hundred  dollars  and  six  cents,  and  the  Court  fic- 
*'  cordingly  render  judgment  thereon  for  the  plaintiff,,  subject  to 
"  the  proviso  in  the  9th  section  of  the  act  of>;assembly,  passed  the 
"  third  day  of  April  1792." 
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Jones  ct  al.  versus  The  Insurance  Company  of  Nortli- 
America. 

GOVENANT,  on  a  policy  of  insurance,  dated  the  30th  of 
November  1792,  upon  the  freight  of  the  brig,  called  the  Ben- 
jamin  Franklin^  \idued  at  SOOO  doUars,  for  a  voyage  "  at  and  from 
**  Bourdeaux  tp  a  port  in  the  United  Stat es^^^,  ajgainst- "  the  seas, 
"  &c.  arrests,  restraints,  detainments  of  all  kings,  ,&c."  in  the 
usual  terms  of  the  printed  policies.  The  premium  was  six  per 
cent.;  and,  it  was  declared,  "  that  this  insurance  is  made  on  the 
"  freight  of  the  fibove  brig,  valued  at  the  sum  insured,  for  two 
"  thirds  thereof,  &c." 

On  the  evidence,  it  appeared,  that  the  brig  sailed  from  Bour» 
dcax  on  the  17th  day  of  November  1792,  bomid  for  Philadelphia; 
but,  on  the  20th  of  November^  before  she  had  reached  the  mouth 
of  the  Garonne^  she  was  embargoed  by  the  French  goveniment. 
The  embargo  continued  until  the  10th  of  Jmmary  1793;  when 
the  brig  prosecuted  her  voyage ;  arrived  at  Philadelphia  on  the 
5th  of  March ;  and  there,  on  deliver}'  of  the  cargo,  the  assured 
received  the  amount  of  the  freight,  originally  stipulated  to  be 
paid,  from  the  respective  shippers. 

During  the  embargo,  however,  an*  expense  wAs  incurred,  for 
the  seamen's  wages  and  provisions,  and  extra-pilotage,  amqunt- 
ing  to*  875  dollars  and  13^  cents,  for  t^vo  thirds  of  which  ^accord- 
ingto  the  proportion  of  freight  insured)  the  plaintiifs  clamied  to 
be  indemnified,  by  the  undenvritei-s  upon  the  present  policy  T  and 
the  validity  of  this  claim,  was  the  only  matter  in  controversy, 
upon  the  trial  of  the  cause. 

For  the  plaintiffs^  it  was  contended,  that  the  expenses  incun-ed 
during  the  embargo,  were  a  direct  consequence  of  the  embargo, 
operating  as  a  partial  loss  upon  the  freight;  diat,  therefore,  the 

..         .    sum 
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sum  ought  to  be  paid,  or  reimbursed,  by  the  defendants,,  so  fiur  1803. 
as  the  interest  of  the  plaintiffs  extended ;  that  the  expenses  of  the  u^yi 
embargo,  might  either  be  estimated  by  the  jury,  upon  a  con- 
sideration of  the  time,  and  the  burthen  of  the  vessel;  or  from  the 
actual  disbursement  f  which  the  counsel  for  the  defendants  agreed 
and  admitted)  and  that  the  premium,  bemg  paid  for  an  insur- 
ance against  die  peril  of  an  embargo,  applied  to  a  partial,  as  well 
as  to  a  total,  loss  of  the  frieght.  In  the  course  of  the  plainti£fs^  ar- 
gument, the  following  books  were  cited:  MilL  on  Ins.  339.  Parky 
121.  124.  Abb.  274,  5.  282,  3,  4,  5,  6.  2  Marsh.t2Q.  628.  2  T. 
Rep.  414.  1  Vol.  Com.  168, 169,  170.  1  Emertg.  539.  Parky  53. 
1  T.  Rep.  127.  129.  132.  4  T.  Rep.  208.  210,  211.  6  T.  Rep. 
413.  419.  422,  423.  425.  Purl,  127.  1  Mag.  250. 254.  7  7^  Rep. 
421.  Parky  78.  2  Easty  544.  1  Bous:  &?  Pull.  203.  Doug.  268. 
586.  1  Eajtty  228.  2  Burr.  696. 

For  the  defendantSy  it  w^s  insisted,  that  on  this  policy  upon 
freight,  specifically,  the  expenses  of  seamen's  wages,  &c.  during 
the  embargo,  were  not  recoverable;  for,  the  bri^,  coming  to  her 
port  of  deliver}'  in.  safety,  had  earned,  and  actually  had  received, 
her  whole  frei^t.  Besides,  it  was  contended,  that  such  an  allow- 
ance would  be  contrary  to  an  established  and  uniform  usage, 
among  merchants  and  underwriters;  and  it  was  attempted  to  prove 
by  the  testimony  of  witnesses,  and  the  certificates  of  insurance 
brokers  (^admitted  by  consent)  that  such  an  usage  existed.  The 
attempt  tailed,  however,  on  the  investigation;  and  the  verdict  of 
the  jury  gave  a  negative  to  the  usage.  In  the  course  of  the  ar- 
gument for  the  defendants,  the  following  books  were  cited.  1  T. 
Rep.  127.  Parky  59.  2  Marsh.  628.  4  7'.  Rep.  210i  Abb.  221,2, 
3.  2  Marsh.*^S70.  625, 6.  628.  1  Emerig.  539.  Pothiery  "  Charter 
Party.''  35.  Parky  116.  Abb.  228,  9.  2  Marsh.  467.  Parky  124. 
Wesk.  252,  3.  499. 135.  244.  Beawes.  L.  M.  137.  4  r.  Rep.  208. 
1  Mag.  168,  9,  170. 

The  Chief  Justice  delivered  the  unanirtious  opinion  of  the 
Court  (all  the  Judges  being  present)  in  the  charge  to  the  jurj\ 

Shippen,  Chief  Justice.  There  is  no  direct  iudicial  authority 
in  the  books,  upon  the  case  now  before  the  Court.  The  case 
must,  therefore,  be  decided  either  upon  principle,  or  u^>on  usage. 

The  present  policy  is  an  insurance  upon  freight,  agaiiist  die 
peril  of  an  emb^irgo,  as  well  as  against  the  other  enuixierated 
perils.  The  expense  lor  seamen's  wages  and  provisions,  claimed 
upon  the  polic)',  was  an  immediate  consequence  of  the  embargo 
2LtBouriIeaux.  That  expense,. it  has  been  often  decided,  does  not  fall 
upon  the  underwriters  of  the  ship,  or  the  cargo ;  but,  it  is  remark- 
able,  that  Judge  BuLi«ek  (a  Judge  of  uncommon  undei-standing 
and  precision)  when,  concurring  in  tliat  opinion,  emphaticall) 
adds,  ^'  the  freight  must  bear  it:"  and,  if  die  freight  must  bear 

it. 
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1802.    it,  the  implication  is  strong,  that  the  policy  upon  freight,  must 
v..^^.^  be  the  appropriate  instrument  of  indemnity. 

Considering  the  point,  however,  abstractedly,  upon  principle,  it 
is  naturally  a3ked,  why  the  law  should  admit,  upon  every  other 
subject  of  insurance,  a  recovery  against  the  underwriters,  for 
a  partial,  as  well  as  for. a  total,  loss;  and  exclude  such  a  recovery, 
in  the  instance  of  freight?  Freight  is  closed  to  a  partial  dimi- 
nution of  its  value,  as  well  as  the  ship,  or  the  caru^o;  and,  equal- 
ly with  those,  contributes  to  the  payment  of  a  general  average, 
arising  from  a  loss,  in  its  nature  partial.  The  assured  on  freight, 
too,  may  abandon  to  tlie  underwriters,  in  the  snme  cases  of  a 
loss,  not  actually,  but  constructively,  total,  in  which  the  abandon- 
ment is  permitted  to  the  assured  upon  the  ship,  or  cargo.  Where, 
.  then,  is  die  ground  of  descrimination,  upon  the  present  question? 
Though  the  assured  receive,  nominally,  the  amount  of  the 
freight,  from  the  shippers,  they  receive,  in  fact,  so  much  less  of 
tlie  valued  freight,  than  they  would  have  received,  if  there  had 
been  no  embargo,  as  is  the  amount  of  the  expense,  which  the 
embargo  occasions.  The  injury  is  done  exclusively  to  the  freight; 
and  if  the  detention  were  long,  it  might,  in  some  cases,  amount 
to  the  whole  freight.  Now,  every  insurance  is  meant  to  be  an 
indemnity ;  but  refuse  to  pay  the  assured  upon  frcigiit,  the  extra- 
charge,  a  charge  not  contemplated  in  the  ordinary  course  of  the 
voyage,  which  falls  upon  freight,  in  consequence  of  an  embargo 
(a  risque  insured  against)  and  how  can  the  insurance  l>e  called 
an  indemnity?  In  short,  though  the  case  has  not  hitherto  been 
expressly  decided ;  and  though  we  have  not  had  much  time  for 
deliberation;  yet,  we  think,  that  as  far  as  the  opinion  of  the 
Judges  of  England  can  b<^  ascertained,  by  a  fair  inference,  from 
the  expressions  of  the  books;  and,  we  are  confident,  by  a  fair 
application  of  the  principle  of  insurance;  the  plaintiflfb  are  entitled 
to  a  verdict,  unless  there  is  a'setded,  uniform,  usage. of  com- 
merce, to  the  contrary. 

The  existence  of  such  a  usage  was  strongly  stated,  in  the 
opening  of  the  defence;  and  we  expected  to  receive  Ught  and 
satisfaction  from  the  evidence  upon  the  subject:  for,  the  usages 
of  any  trade;  but,  above  all,  the  usages  of  trade  and  commerce, 
in  giving  a  practical  construction  to  policies  of  insurance;  arc  of 
so  high  a  consideration,  that  they  are  deemed  to  be  a  part  of  the 
express  and  written  contract,  whenever  they  are  proved  with  suf- 
ficient certaintv'.  Nor  is  a  usage  of  trade,  to  be  scanned  by  the 
strict  rules,  for  the  allowance  of  a  common  law  custom.  If  it  exists ; 
if  it  is  known  and  uniform;  and  if  it  is  not,  in  itself,  unlawful; 
it  ought  to  prevail  in  the  decision  of  a  commercial  controversy. 

But,  we  confess,  that  we  have  been  disap{)ointed  in  our  own 
general  expectations ;  though  we  leave  it  to  the  juiy  (whose  ex- 
clusive province  it  is)  to  decide  upon  the  proof  of  the  usage,  in 
ihc  present  case.    It  appears,  that  the  question  ha^  seldom  oc- 
curred 
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curred  among  the  merchants  and  underwriters  of  PfijiaMj}hia;  1802. 
and,  in  the  few  instances,  in  which  it  has  occurred,  the  demand  K^^mmj 
has  been  as  often  allowed,  as  it  was  rejeaed.  Still,  however, 
we  repeat,  the  jury  have  a  right  to  pronounce  their  own  sense 
of  the  evidence.  If  they  think,  a  commercial  usage  upon  the 
subject  has  been  proved,  in  opposition  to  the  claim  of  the  plain* 
tiffs,  their  verdict  niust  be  for  the  defendants.  But,  in  the  ab- 
sence of  any  commercial  usage,  the  weight  of  authority  and  prin- 
ciple, seems  to  9an  for  a  contrary  decision* 

Verdict  for  the  {>laintifrs. 

£>allas^  for  the  plaintiffs. 

IngersoU^  £•  Ti/ghman^  and  Moyiattj  for  the  defendants. 


The  same  Cause. 

nnHE  charge  was  delivered  on  Friday  evening,  the  17th  of 
X  December^  and  the  Court  immediately  adjourned.  On  the 
next  morning,  when  the  jury  \Yere  at  the  bar,  ready  to  deliver  a 
verdict,  the  defendant's  counsel,  for  the  first  time,  tendered  ex- 
ceptions to  the  charge  of  the  Court.  The  counsel  for  the  plain- 
tiff insisted,  that  the  exceptions  were  tendered  too  late ;  and  the 
Court  kept  the  subject  under  advisement,  that  the  parties. might 
examine  the  precedents. 

At  a  subsequent  day,  the  plaintifTs'  counsel,  admitted  that  there 
was  a  variance  in  the  precedents;  aiid  that  the  statute  of  West. 
2*  13  E(L  1., (which  gives  the  bill  of  exceptions)  is  silent  on. the 
point.  But  he  contended,  that  as  all  the  books  of  practice  de- 
clare, that  the  exception  must  be  taken  at  the  trial;  and  that  the 
bill  itself  must  be  tendered  before  the  verdict;  the  notice  of  the 
exception  must  be  taken,  histanter^  when  the  exceptionable  mat- 
ter occurs,  though  the  form  may  be  afterwards  dl-afted.  BulL  X, 
P.  315.  319.  Tidd.  312.  314,  315.  317.  1  Sai^.  288.  2  BL  Rep. 
929.  Coxvp.  494..  1  BL  Rep.  556.  It  Mod.  175,6.  8  Jhd.  220, 1. 
2  H.  BL  200.  8.  2  T.  Rep.  54.  3  Burr.  1692.  1  BL  Com.  55%,  7. 
Lilly's  Ent.  249,  250.  275.  1  Boiis.  fcP  PidL  32.  Cro.  C.  341. 
Doug.  122. 

The  opposite  counsel,  referring  to  the  same  precedents,  relied 
upon  ri%e  the  form  in  BulL  N.  P.  and^ insisted,  that  a  bill  of  ex- 
ceptions to  the  charge,  mjght  be  tendered  at  any  time  before  the 
verdict. 

By  the  Court:  On  a  consideration  of  the  audioriues  cited, 
and  of  our  own  practice,  we  do  not  think,  that  ihe  defendants 
were  too  iate  in  tendering  their  exceptions*  The  bill,  therefore, 
ina\  be  reduced  to  form,  and  will  be  allowed.    Even  if  we  had 

Vol.  IV.  2  K  '  doubted 
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1802.  doubted  on  this  point,  we  dhould  have  been  inclined  to  aiFord  an 
opportunity,  for  the  revision  of  our  <^inion  on  the  principal 
question ;  however  satisfied  we  are,  in  our  own  minds,  that  it  is 
correct  in  principle  and  law.  (1) 


'Cochran  et  al.  versus  Cumnungs. 

CASE,  for  goods  sold  and  delivered.  There  was  a  special  de- 
fence), that  the  defendant  had  sold,  and  conveyed  to  the 
plamtifTs,  a  quantity  of  land  in  the  count}'  of  Northumberland^  in 
sarisihction  of  their  demand;  aiid  the  deed  of  conveyance,  dated , 
in  June  1799,  was  produced.  But  the  plaintiffs  insisted,  1st.  That 
they  took  the. conveyance  only  as  a  collateral  security:  and,  2dly« 
That  they  were. imposed  upon  by  the  defendant,  as  to  the  fuali-- 

ty  of  the  land.  • 

•     ,  .  •  •    - 

On  the  first  point,  the  evidence  was  contradictory;  an4  the 
Court  left  it,  implicitly,  to  be  jdecided  by  the  jury. 

.  '  On  the  second  point,  it  was  proved,  that  the  dsfendant  had 
represented  the  land  as  veiy  valuable;  saying,  that  it  was  such 
as  would  sell,  in  two  or  three  years,  for  a  price,  from  two  to  six 
dollars  an  acre:  but,  in  fact,  the  hmd  was  a  part  of  a  mountain^ 
commonly  called  ^^  Jockos  Second  Mountaiii;'*^  so  rude,  that  it 
could  not  be  cultivated;  and  so  steep,  that  it  was  inaccessible, 
even  to  take  off  the  wood,  without  incalculable  expense  and  la- 
bour.   In  the  charge  of  the  (^ourt,  on  this  point,  it  was  s^d, 

By  Shippen,  Chief  Jiisticei  Wherever  there  is  a  gross  mis- 
representation of  facts,  relating  to  the  subject  of  a  contract,  the 
contract  is  fraudulent  and  void.  If,  therefore,  the  jury  shsdl  be 
of  opinion,  that  such'  a  misrepresentation  was  made,  in  the  present 
instance;  they  should  consider  the  Conveyance  as  nopavment, 
although  the  plaintiffs  agreed,  under  the  deception,  to  acciept  it 

•  in  satisfaction;  and  the  verdict  must  be  for  damages  to  the  whole 
amount  of  the  demand. 

Verdict,  accordingly,  for  the  plaintiffs'  whole  demand. 

IngersoUj  and  Neatly y  for  the  plaintiffs. 
Jf •  Levy^^  and  Porter ,  for  the  defendant. 

(l>In  the  case  of  Kingston  v.  Girard^  the  Court  declare4f  that,,  after  \<m% 
and  mature  consideration,  tl^ev  were  perfectly  satisQed  with  tbeirdeciKion  in 
^onet  ct  al.  V.  The  Insurance  Company  of  North  America.  The  case  is  still  de- 
pending in  the  High  Court  of  Errofs  and  Appeals,  upon  Jthe  bill  ofjexceptionS. 
It  has  been  once  arj^ed  there;  but  a  second  argtiment  has  become  neces- 

•  sary,  in  consequence  of  several  changes  on  the  bench. 

Fitzgerald 
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Fitzgerald  versus  Caldwell's  Executors.  ^— y— ^ 

THE  original  cause  being  remitted  to  the  Supretne  Court, 
upon  the  decision  of  the  High  Court  of  Errors  and  Ap« 
peals,  (1)  thi^  scire  Jbcias  was  brought  to  enforce  the  judgment 
against  CaldtuelPs  executors,  returnable  to  September  term  1798; 
and  issue  was  therein  joitied  upon  the  plea  of  ^^  Payment." 

To  maintain  the  plea,  the  defendant's  counsel  recapitulated 
the  facts  set  forth^in  the  report  ox  Fitzgerald  v.Caldwelty  2  DalL 
Rep.  215.;  and  contended,  that,  while  the  attachments  were  de- 
pending, CaldtveU-WBs  not  liable  for  interest;  that  as  soon  as  the 
original  question  had  been  decided,  upon  the  trial  of  one  of  ijhp 
attachments,  Qn  yanuary  1793)  favourably  to  the  claim  of  t^e 
present  plaintiff, .  Ca/tAi;^//,  at  his  own  peril,  paid  the  princijial 
sum,  due  at  the  time  the  note  wais  given  to  Fitzgerald ;(i)  .that  ho 
question  of  interest  was  decided  by  the  High  Court  of  Errors 
and  Appeals;  and  that  the  judgment  of  that  Court,  is  hot  a  bar 
te  the  inquiry,'  in  the  present  siut,  whether  any  diing  is  due, 
either  for  principal,  or  interest. 

For  the  pbuntiif,  it  was  urged,  that  by  the  agreement  of  the 
parties,  the  judgment  m«,  rendered  on  the  report  of  the  referees, 
in  January  1791,  was  made  absolute^  with  a  stay  of  proceedings, 
till  one  of  the  ai^chments  should  be  tried;  that  this  judgment, 
being  for  a  ^um  certain,  to  wit,  5009/.  Ss^  Id.  carried  mterest,of 
course,  unless  the  terms  of  the  agreement,  or  the  operation  of 
law,  ^1  cases  of  attachment,  affected  the  right;  1  State  Laws^  13. 
Ball.  edit,  diat  in  point  of  morality,  as  well  as  IsLWy  Caldwell^  who 
had  long  detained,  and  advantageously  employed,  the  money  of 
another  man,  was  bound  to  make  a  reasonable  compensation  for 
the  use ;  that  the  decision,  of  the  Supreme  Court,  releasing  Cald" 
rvell  from  the  payment  of  interest,  was  the  very  foundation  of  the 
writ  of  error;  and  that  the  High  Court  of  Errors  and  Appeals 

(1)  See  tlie  case,  on  whicb  the  writ  of  error  was"  instituted, .  2  Dali.  Rep. 

215.  And  the  judgment  of  the  High  Court  of  £rror8  and  Appeals,  Ihid. 

216.  (•) 

(2)  The  principal  sum  paid»  was  the  amoimt  due  in  April  1782;  r.nt  the 
amount  reported  to  be  due  bv  the  referees  (5009/.  5«.  Id.)  and  4br  which  the 
judgment  was  rendered  absolute  as  of  January  1791.  The  claim  of  the  plain- 
tiir,  on  the  tcire  faciatt  was,  therefore,  founded  upon  the  following  calcula- 


tion : 


Report  of  referees  in  %fiiiirtrjrir91, £.5009  5  1 

Two  years  interest,  till  payment  in  January  1793,  .  601  0  0 

5610  5  1 
I^cduct  the  amount  paid  in  yanuary  1793,      .    .     .    .    .    Z250  0  0 

2360  5  1 
Interest  on  the  balance  till  payment,  «  .     .  .    . 

(whose 
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t803.    (whose  sentence  could  not  now  be  revised,  modified,  or  annul- 
'  u-v*-^  kd)  had  not  only  affirmed  the  judgment  rendered  in  January 
1791,  for  the  fixed  siim  of  5009^  Ss.  Id.,  but  had  expressly  re- 
versed the  order  to  discharge  Caldmelly  on  payment  of  the  prin- 
cipal sum. 

Shippen,  Chief  JiLStice.  We  have  neither  the  power,  nor  the 
inclination,  ft)  impair  the  judgment  of  the  High  Court  of  Errors 
and  Appeals,  by  asserting  a  contrary  opinion,  in  point  of  law; 
nor  by  admitting  evidence  to  undermine  its  authority  with  the 
jur}%  The  judgment  of  January  \79\,  with  all  its  legal  inci- 
dents, can  only  now  be  aifected,  by  proof  of  actual  payment  and 
satisfaction.  As  to  the  principal  sum  for  which  the  judgment  is 
affirmed  (5009/.  5s.  1^/.)  there  must  be  no  dispute;  and  we  can 
only  now  consider  that  part  of  the  defendant'^  argument  which 
insists,  that,  at.  least,  upon  the  amount  of  the  judgment,  no  in 
rest  ought  to  be  allowed. 

An  act  of  the  general  assembly  has  declared,  "  that  lawful  in- 
**  terest  shall  be.ilowed  to  the  creditor,  for  the  sum,  or  value^ 
"  he  obtained  judgment  for,  from  the  time  the  said  judgment 
^^  was  obtained,  till  the  time  of  sale,  or  till  satisfaction  be  made.'' 
1  State  Laws,  13.  Interest  is,  therefore,  generally  speaking,  a  le«' 
g{il  incidetit  of  every  judgment:  but,  it  is  contended)  that  the 
present  case  ought  to  be  excepted  from  the  rule,  because  an  im- 
ntiediate  payment  was  not  contemplated  by  the  parties  them« 
selves;  and  because  the  judgment  was  made  absolute,  pn  the  ex- 
press condition,  that  it  should  wait  the  trial  of  certain  foreign  at- 
tachments. 

The  agreement,  on  \vhich  the  judgment  was  made  absolute, 
is.  recognised  in  the  decision  of.  the  High  Court  of  Errors  and 
Appeals,  "  according  to  its  terms."  The  genuine  meaning  of  its 
terms  can  only  be  ascertained,  by  considering  what  was  the  real 
subject  in  dispute  under  the  attachments.  In  the  attachment  that 
was  tried  in  Jatwary  1793,  the  dispute'  appeared  to  be  simply, 
whether  the  evidence  of  Moore^s  interest  in  the  debt,  due  from 
Caldwell  to.  Vance,  Caldivcll  and  Vance,  amounted  to  an  assign- 
ment, legal  or  equitable*  The  meaning  of  the  agreement,  there- 
fore, mvist  have  been  to  stay  proceedings  on  the  judgment,  till 
that  subject  was  investigated.  Now,  the  subject  was  completely'^ 
investigated  on  the  trial,  to  which  I  allude;  and  the  jury  deter- 
mined, that  the  debt  did  not  remain  subject  to  attachments,  as  9 
debt  stilld'ie  to  Vance,  Caldwell,  and  Vance;  but  had  been  previously 
approimated  and  assigned  to  Moore  and  Johnson.  It  is  true,  that 
the  decision  of  the  High  Court  of  Errors  and  Appeals  recog- 
nises the  agreement  generally;  and  that  the  agreement,  in  its 
own  general  terms,  embraces  a  trial  of  all  the  attachments:  but, 
if  theifirst  attachment  could  not  prevail,  it  is  improbable  that  any 
subsequent  attachment  ^ould  succeed;  and,  I  repeat,  that  in  the 

spirit 
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spirit  of  the  agreeement,  a  discussion  and  decision  of  the  princi-    1802. 
pie,  was  alone  contemplated.  v-iy**^ 

In  this  view  of  the  case,  the  only  point  to  exercise  the  discre- 
tion of  the  Jury,  will  be  (not  whether  any  interest  shall  be  allow- 
ed upon  the  judgment,  out)  from  what  period  the  interest  shall 
begin  to  run.  llie  judgment  being  made  absolute  by  the  a|;ree- 
ment,.a  reasonable  time  should,  perhaps,  be  allowed  for  atrial, 
as  ccmtemplated  by  the  terms  of  the  agreement;  but  when  the 
trial  in  Januartf\79Sy  had  fixed  the  ri^t  of  Moore  ^jiAJohn* 
son  to  the  debt,  as  assignees  of  Vance^  Caldweii  and  Fancf;  and 
when  Caidweil  himself  had  acquiesced,  in  the  verdict,  by  paying 
what  he  thought  due,  without  demanding  an  indemnity;  the 
Court  cannot  perceive  any  legal,  or  equitable,  ground^  upon 
which  the  right  of  interest  should  be  longer  suspended. 

Upon  the  whole,  we  think,  that  interest  ought  not  to  be  allow- 
ed, upon  the  sttm«fixed  by  the  judgment  oi  January  1791,  until- 
the  decision  in  January  1793;  but  that  the  mterest  ouj^t  to  run 
from  that  period.  Aldiough  CaUwtll  himself  asked  no  indem* 
nity,  on  the  payment  which  he  made,  we  shall  think  it  prtper^  in 
aid  of  the  executors,  to  direct  an  indemnity  against  the  attach- 
ments to  be  given,  before  the  amount  of  the  verdict,  on  thii  oc- 
casion, is  paid. 

Verdict  for  the  plaintif.  (1) 

E.  Tilghman^  Lewisj  and  DdUas^  for  the  plaintiiF. 
Ingtrsoliy  zxiAM^Kean^  for  the  defendants. 


The  ComHionwealth  versus  Gibbs. 

THIS  was  an  indictment,  on  the  17th  section  of  the  election 
law  (4  State  Lawa^  p.  342.  DalL  edit)  which  provides 
(among  otller  things)  that  ^^  if  any  officer  of  tke  election  shall  be 
<^  threatened,  or  violence  used  to  his  person,  or  interrupted  in 
**  the  execution  of  his  duty,  every  person  who  shall  be  guilty  of 
^^  such  intimidation,  threats,  violence,  or  interruption,  being  con- 
"  victed  thereof,  shall  be  fined  and  imprisoned  for  the  same,  at 
^^  the  discretion  of  the  Court,  not  exceeding  six  months  imprison- 
*^  ment,  nor  exceeding  one  hundred  dollars  fine.*' 

The  facts  were  briefly  these:  Mr.  BecAh^y  the  prosecutor, 
was  appoii^ti^d  a  judge,  at  the  general  election  in  October  1801« 
Mr.  GiMsy  the  father  of  the  cleiendant,  presented  his  ballot,  but 
before  accepting  it,  Mr.  Beckky  insisted^  that  he  should  aiiawei 
the  following  questions:  1st.  Did  you,  at  any  time  during  the 

(1)  The  indemnity  was  Ji^iven  to  the  satisfaction  of  the  Judges,  and  the  ex- 
ccutors  paid  the  amount  o\  the  verdict  'nto  Court.  Thus  terminated  in  1802, 
a  suit  cominencedy  in  fact,  twenty  years  before^  in  178?' 

American 
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1802.  Amemim  war,  join  the  British  army?.  2d.  Or  take  an  oath 
\^mr^  of  allegiance  to  the  king  of  Great  Britain^  3d.  Or  were  yoti 
attainted  of  treason  against  the  ^United  States^  or  the  state  of 
'Fenns^  hanta  ?  Mr.  Gibbs  declined  answering  the  questions;  and 
(after  some  altercation)  his  son,  the  defendant,  shaking  his  fist 
at  Btckleyy  said,  "  I  will  see  you  to-morrow." 

Two  grounds  of  defence  were  taken  by  Ingersoll  and  Lervisz 
1st.  ^hat  the  judge  of  the  election  was  not  m  the  performance 
of  a  dity,  when  he  proposed  such  questions  to  an  elector.  The 
act  of  assembly  declares  who  may  vote;  and  as  to  the  enume- 
rated lequisites  tc  constitute  a  right  of  voting,  the  voter's  oath, 
or  affirmation,  may  be  demanded.  After  the  repeal  of  the-  test 
laws,  aer}'  citizen,  who  had  not  been  attainted,  had  a  right  to 
vote.  But  the  questions  are  not  pointed  to  the  qualification  de- 
signated in  the  act;  the  answers  to  those  questions  might  tend  to 
crimimte  the  voter  hiixiself ;  for,  if  attainted,  he  would,  still  be 
liable,  (notwithstanding  the  treaty  of  peace)  to  the  corruption  of 
bloody  under  the  old  state  constitution,  the  treaty  of  peace  not 
operatiig  as  a  reversal  of  the  attainder;  and  no  lawyer  ever  sug- 

f>csti'd,or  would  assert,  that  a  man's  vote  could  be  rejected,  un- 
ess  he  answered  questions  thus  tending  to  the  exposition  of  his 
own  gult.  1  Styi.  Pr.  Rep.  675.  3  Bl.  Vom.  268.  363,  4,  Doug. 
S72.  Suli.  153.  4^  State  Trials,  747.  2d.  That  it  is  material, 
on  the  present  indictment,  to  prove  that  the  defendant  acted 
with  design  to  influence  unduly,  or  to  overawe  the  election,  or 
to  restrain  the  freedom  of  choice :  whereas  it  is  evidently  the 
case  of  a  son  interposing,  to  protect  an  aged  and  infirm  parent 
from  insult;  and  his  actions,  as  well  as  words,  were  the  mere 
ebtullition  of  sudden  passion. 

jReed  and  Dickerson,  for  the  commonwealth,  admitted  that  no 
answer  could  be  exacted,  which  would  expose  a  man  to  penal 
consequences;  but  they  insisted,  that  the  answers  to  the  ques- 
tions proposed  (though  in  the  affirmative)  would  not,  at  this  day, 
involve  Ae  voter  in  any  jeopardy  of  life,  liberty,  property,  or 
penalty.  The  answers  could  only. prove  him  (if  in  the  affbma- 
tive)  to  be  an  alien;  and  an  alien  may  certainly  be  compelled  to 
disclose  his  foreigi  birth.  Pari.  164.  The  questions  were  calcu* 
lated  to  ascertain  a  fact,  on  which  the  right  to  vote  depended. 
None  but  citizens  can  vote.  Now,  although  every  man  (even  a 
native  of  America]  had  a  right  to  chuse  his  party  in  the  revolu- 
tionary war  (1  DcIL  Sep.  53.)  yet,  if  he  took  an  oath  of  allegi- 
ance to  Great  Britain,  or  joined  her  armies,  he  determined  his 
election ;  and  in  neither  of  these  cases,  any  more  than  in  the  case 
of  an  attainder,  could  he  vote  at  our  elections,  as  a  qualified 
citizen.  If,  then,  the  judges  of  the  election  acted  within  the 
limits  of  an  ofiicial  discretion,  in  proposing  the  questions,  the 

lifted 


Sv«a£]j[S  COUILT  OF  PEKKSTtVAHIA.  S5S 

lifted  fist,  and  threatening  words,  of  thi  defendant,  bring  the  case    180SU 
dearly  within  the  .description  and  punishment  of  die  law.  ^"^v**^ 

,,  The  Court  delivered  a  full  and  decided  opinion,  in  the 
charge  to  the  Jury,  th%t  iht  questions,  proposed  by  the  judges  of 
the  election,  were  illegal;  that  Mr.  Beckhf  could  not^  therefore, 
be  considered  in  the  execution  of  his  duty,  when  he  insisted 
upon  an  answer  to.  those  questions;  and  that,  consequently,  the 
defendant  was  not  liable  to  an  indictment,  under  ue  election 
law  (however  he  might  otherwise  be  charged)  for  resisting,  in 
die-  way  that  he  did,  the  demand  upon  his  father,' to  answer  ques- 
tions tending  to  criminate  lumself* 

VercUct,  not  goilty. 


The  ConiinonweaUh  venm  Franklui  et  al. 

IN  August  Session  1801;,  of  the  Court  of  Quioter  Sessiois,  the 
grand  jury  of  Luzerne  county  presented  die  foUowing  indict- 
ment: 

**  Luzerne  county  ss* 

"  The  Grand- ^iiquest  for  the  body  of  the  county  of  Luzerne^ 
"upon  their  oaths  respectively  do  present^  diat  yofin  Franklin  ^ 
"  Etisha  Satterleey  and  ^ahn  Jenkins^  all  late  of  the  said  coonty, 
"  yeomen,  on  the  first  day  ofAugmt^t  in  the  year  of  our  Lord  one 
"  thousand  eight  hundred  and  one,  at  the  county  aforesaid,  and 
"  within  the  jurisdiction  of  this  Court,  unlawfully  did  com- 
*^  bine  and  conspire,  for  the  purpose  of  coiiveying,  possessing,  and 
"  settling,  on  certain  lands  within  the  limits  of  the  county  afore- 
"  s£ud,  under  a  certiun  pretended  tide'  not  derived  from  the  au- 
^^  thority  of  diis  commonwealth,  or  of  die  bite  proprietaries  of 
^\  Pennsylvania  before  the  revolution,  to  the.  evil  example  of  all 
"  others  in  like  manner  offending,  contrary  to  the  form  pf  the 
.^^  act  of  general,  assembly  of  this  state  in  such  caiie  made  and 
"  provided,  and  against  the  geace  and  dignity  of-llie  commoDp 
"  wealth  of  Pennsyhania^  &c. 

^*'  And  the  Jurors  aforesaid,  upon  their  oath  .itfpfresaid,  do 
^  fikrther  respectively  present,  diat  the  said  y^hn  Pr^iiJkiihi  EUsha 
^  Satterkei^ohn  Jenkins^  wxd  Joseph  Biles^  all^^thecoun- 
"  ty  aforesaid,  yeomen,  on  the  first  day  of  AugustpUithe  year  of 
^  our  Lord  one  thousand  eight  hundred  and  one,  at  the*  county 
"  aforesaid,  did  combine  and  conspire  for  the  purpose  of  laying 
^  out  townships,  by  persons  not  appointed  or  acknowledged  by 
^  the  laws  of  this  commonwealth,  to  die  evil  example  of  all 
"  others  in  like  manner  offending,  contrary  to  the  form  of  the 
^^  act  of  assembly  of  this  state  in  such  case  made  and  provided, 

"  and 
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1802.    "  and  against  the  peace  and.  dignity  of  the  commonwealdi  of 
'  Pennsylvania. 

"  JOSEPH  B.  MCKEAN, 

*'  Attorney-General.^ 

A  certiorari  issued  at  the  instance  of  the  defendants,  to  re- 
move the  indictment  from  the  Quarter  Sessions  into  the  Circuit 
Court;  directed,  however,  to  the  Judges  of  the  Court  of  Common 
\Pleas  of  the  county;  requiring  the  return  of  ao  indictment  against 
the  four  persons  named  in  the  second  count,  for  both  offences; 
and  actually  returned  by  the  associate  Judges  of  the  Common 
Pleas. 

On  the  trial  of  the  indictment,  in  the  Circuit  Court,  at  a  ses-* 
sion  held  at  Wiliesbarrey  Luztrne  county j'iaMau  1802,  the  Juiy 
founds  special  verdict,  in  these  terms: 

"  And  now  a  Jury  of  the  county  being  called^  came,  to  wit, 
**  Thomas  Duane^  Lazarus  Denison^  Peter  Grubby  John  Cary^ 
*'  Ndhan  Beach^  Thomas  Wright^  Ebenezer  Slocumr  Nathan  Wal- 
"  ier^  Abel  Pierce^  Jacob  Bedford,  Timothy  Beebe,  and  Abtel  FeU 
*'  lo%)Sy  who  being  duly  impanelled,  elected,  sworn,  and  affirm- 
^^'ec,  to  try  these  issues,  on  their  oaths  and  affirmations,  do  find 
"that  the  defendants,  John  Franklin  and  John  Jenkins^  did, 
*'  after  the  11th  of  April  1795,  at  the  coimty  of  Luzerne^  con- 
'^  spire  and  combine  for  the  purpose  of  conveying,  possessing, 
^'  and  settling,  on  lands  within  the  said  county,  under  a  pretended 
'*  tide  not  derived  from  the  .authority  of  this  commonweakh,  or 
"  of  the  late  proprietaries  of  Pennsylvania  before  the  revolution, 
"  contrary  to  the  form  of  an  act  of  general  assembly  of  this  com- 
••'•monwealth,  passed  the  11th  of  April  1795,  entitled  an  act  to 
••'  prevent  intrusions  on  lands  widiin  the  counties  of  Northampton^ 
":  Northumberland^  and  Luzerne.  And  the  Jurors  aforesaid,  on 
"  their  oaths  and  affirmations  aforesaid,  do  further  fihd^  that  the 
"  said  John  Fretilin  and  John  Jenkins,  ^fter  the  11th  of  April 
**  1795,  at  the  county  aforesaid,  did  conspire  and  combine  for 
**  the  purpose  of  laying  out  townships  in  the  said  county  of  Lu^ 
•*  zerne,  by  persons  not  appointed  or  acknowledged  by  the  laws 
"  of  this  commonwealth,  contrary  to  the  form  of  the  act  of  the 
"general  assembly  aforesaid ;  but  whether  the  said  defendants 
*'  are  guilty  in  manner  'and  form  as  they  stand  indicted,  thej , 
*' know  not,  and  pray,  therefore,  the  opinion  of  the  Court.  And 
*^  if  the  Court  here  should  be  of  opinion  that  the  said  act  of  gene- 
^  ral  assembly  is  not  contrary  to  the  constitution  of  the  United 
"  States,  or  of  the  state  of  Pennsylvania,  ihen  they  find  the  said 
*^  defendants  guilty  in  manner  and  f^rm  as  they  stand  indicted, 
*'  but  if  the  Court  should  be  of  opinioi  that  the  said  act  of  gene- 
*'  neral  assembly  is  contrary  to  to  the  constitution  of  the  United 
"  S^ft^es^  or  of  the  state  of  Pennsylvania^  then  they  find  the  skid 

^^  defendants 
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M  de£sndants  not  guilty  in  manner  and  form  as  they  stand  indicted*  1 802. 
"  And  the  said  Elisha  Satterlee  .and  Joseph  Biles  they  find  not  Smmm^.^ 
"  guilty  in  manner  and  form  as  they  stand  indicted." 

Upon  this  finding  of  the  jury,  the  defendant  filed  the  following 
reasons  in  arrest  of  judgment: 

Isi.  The  law  on  which  this  indictment  is  grounded,  is  uncon- 
stitutiouLil. 

2d.  The  offences  charged  are  not  described  with  convenient 
and  legal  certainty. 

3d.  No  act  is  stated,  in  either  count,  to  have  be^n  committed 
in  pursuance  of  the  combination  and  conspiracy. 

4tli.  Two  different  crimes  are  charged  in  the  first  count  of  the 
indictment. 

5th.  It  is  not-  stated  in  the  second  count,  that  the  combination 
and  conspiracy  was  to  layvout  townships  within  Luzerne  county, 
or  elsewhere,  nor  are  the  townships  in  any  wise  described. 

6th    The  cause  was  never  pending  in  the  Circuit  Court. 

?'th.  The  certiorari  is  to  remove  an  indictment  against  four 
persons,  for  two  offences;  and  there  is  no  such  indictment.  (1) 

The  act  of  assembly,  to  which  the  indictment  and  proceedings 
refer,  was  passed  on  the  llth  of  April  1795;  3  State  LawSy  703. 
DalL  edit,  and  the  sections  material,  in  the  present  case,  were 
the,  following: 

Sec.  1.  *-^  Be  it  enacted  by  the  senate  and  house  of  representa^ 
*'  fives  of  the  commonwealth  of  Pennaylvania^  in  general  assembly 
''  met^  and  it  is  ^hereby  enacted  by  the  authority  of  the  same^  Th2it 
*'  if  any  person  shall,  after  the  passing  of  this  act,,  take  possession 
"  of,  enter,  intrude,  or  settle  on  any  lands,  within  the  limits  of 
"  the  counties  of  Northampton^  Northumberland^  or  Luzerne^  by 
"  virtufe  or  under  colour  of  any  conveyance  of  half  ^hare  right, 
"  or  any  other  pretended  title,  not  derived  from  the  authority  of 
**  this  commonwealth,  or  of  the  late  proprietaries  of  Pennsylva" 
"  nia  before  the  revolution,  such  person,  upon  being  duly  con- 
"  victed  thereof,  upon  indictment  in  any  Court  of  Oyer  and  Ter- 
"  miner,  or  Court  of  General  Quarter  Sessions,  to  be  Held  ih 
"  the  proper  county,  shall  forfeit  and  pay  the  sum  of  two  hundred 
**  doltars^  one  half  to  the  use  of  the  county,  and  the  other  half 
*^  to  the  use  of  the  informer;  and  shall,  alio,  be  subject  to  such 
"  imprisonment,  not  exceeding  twelve  months',  as  the  Court,  be- 
^  fore  whom  such  conviction  is  had,  may  in  their  discretion  di- 
«*  rect. 

Sect*  2.  ^^  And  be  it  further  enacted  by  the  authority  aforesaid, 
"  That  evfsry  person  who  shall  combine  or  conspire  for  the  pur- 
"  pose  of  conveying,  possessing,  or  settling  on  any  lands  within 

(1)  The  Gth  and  7th  exceptions  were  filed,  at  a  subsequent  stage  of  the 
cause,  after  the  1st  exception  had  bsen  over-ruled. 
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1802*  ^'  the  limits  aforesaid,-  under  any  half  share  right  or  pretended 
Wi^yi— ^  ^^,ti(le  as  aforesaid,  or  for  the  purpose  of  laying  out  townships  by 
^  persons  not  appointed  or  acknowledged  by  the  laws  ol  diis 
*^  commonwealth,  and  eveiy  person  that  shall  be  accessary 
**  thereto,  before  or.after  the  fact,  shall,  for  every  such  offence, 
*^  forfeit  and  pay  a  sum  not  less  than  five  hundred,  nor  more 
^  thai^  one  thousand  dollars,  one  half  to  the  use  of  the  county, 
^^  and  the  other  half  to  the  use  of  the  informer;  and  shall,  also, 
^*  be  subject  to  such  imprisonment  at  hard  labour,  -not  exceed- 
^'  ing  eighteen  months,  as  the  Court  in  their  discretion  m?y  di- 
"rect." 

It  was  agreed  by  the  attorney-general,  and  the  counsel  for  the 
defendants,  that  the  leading  question,  whether  the  act  of  s^sem- 
bly  was  constitutional,  or  not^  should  be  argOed  in  the  Supreme 
Court,  before  all  the  jfudges.  Notice  was  regularly  given  to  the 
attorney  of  the  defendants,  that  the  case  would  be  argued  at  the 
present  term;  but  they  did  not  appear,  nor  apply  to  cotmsel  to 
appear  for  them,  till  the  argument  had  actually  commenced;  and 
then,  upon  being  refused  a  term's  delay,  their  counsel  (^Letuis) 
for  want  of  preparation,  declined  entering  into  the  discussion. 

The  case  was  opened,  and  argued,  by  Duncan  j  for  the  common- 
wejMi.  He;traced  the  history  of  the  Wyoming  controversy,  and 
referred  to  the  decree  of.  Trenton^  ^30m  December  1782.  8  voL 
Journ.  Cong.  83,  4.)  as  finally  termmating  the  question  of  boun- 
dary and  jurisdiction,  between  the  states  of  Pennsyivania  and 
Connecticut^  in  favour  of  the  former.  From  that  period,  every 
«etder  under  a  Connecticut  title,  must  be  regarded  as  a  wilful 
trespasser.  -2  DcdL  Rep.  306.  The  ordinary  process  of  the  law, 
however,  was  not  sumcient  to  restrain,  or  repel,  the  intrusions 
upon  our  territoiy;  the  legislative  rattendon  was  imperiously 
drawn  to  the  subject;  and  an  act  was  passed,  on  the  11th  of 
April  1795^  to  punish,  as  criminal  offences,  thc^  taking  possession 
of  lands,  W  conspiring  to  convey,  possess,  or  settle,  theip,  in  the 
counties  bf  Northampton^  Northumberland^  t)r  Luzerne^  under 
any  tide  not  derived  from  Pennsyhania.  3  vol.  State  Lattis,  Z03. 
DalL  edit.  Upon  the  first  and  second  sections  of  this  act^  the 
present  Indlbtanent  is  founded;  and  a  constitutional  objection  i^ 
raised,  to  quash  the  indictment,  and  defeat  the  beneficial  opera- 
tion of  the  act.  This  constitutional  objection  ha^,  on  oth^r  occa^p 
sions,  been  brsmched  into^arious  points. 

lst«  The  ^ct  has  been  said  to  be  a  violation  of  the  first  isection 
of  the  ninth  article  of  the  state  constitution^  which  diMJares, 
^^that  all  men  are  bom  equally  free  and  independent,  and  have 
^^  certain  inherent  and  indefeasible  rights,  among  which  are  those 
^^  of  enjoying  and  defendmg.  life  and  liberQr,  qjf  acquiring^  pos^ 
*^  sessingy  ar^  protecting  property  and  reputation,  and  of  pursuing 
^^  their  own  happiness.'' 

We 
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We  answer:  Property  is  a  creature  of  society;  and  the  right,    1808. 
in  all  its  modifications,  of  acquisition,  possession,  and  transfer,  is  ^ 
regulated  by  positive  law.  2  £1.  Conu  2.   3  DalL  Hep.  391  •  394 
From  the  very  nature  of  the  right  of  property,  it  is  a  perfect  aaa 
exclusive  right.    The  moment,  that  it  was  established,  that  the 
boundaries  of  Pennsylvania  embraced  the  Wyoming^  district  of 
countiy,  the  right  of  i:6t)perty  became  absolute  and  exclusive  in  the 
state;  it  would  be  absurd  to  suppose  that  Connecticut  could,  also, 
possess  an  exclusive  right  of  properQr  in  the  same  land;  and, 
yet,  without  such  a  supposition,  by  what  principle  of  general  law, 
what  positive  statute,  what  express,  or  implied,  contract,  can  her 
grants  confer  a  possessory,  or  usufructuary,  interest  in  die  land? 
No  man  could  obtain  from  Connecticut  a  legitimate  right  to.  ac*^ 
quire,  possess,  and  protect,  property,  which  belonged  to  FennsyU 
vania;  and  the  constitution  could  only  intend  to  recognise  and 
sanction  a  legitimate  right,  for  those  purposes. 

2d.  The  act  has  been  said  to  -be  a  violation  of  the  constitutions 
of  the  United  States  and  of  Pennsylvania^  inasmuch  as  it  creates 
a  new  offence;  punishes,  ex  post  factos  the  exercise  of  a  claim, 
legal  in  its  origin;  and  impairs  the  obligation  (^  contracts* 

We  answer:  The  intrusion,  forcible  or  clandestine,  upon  the 
territory  of  a  sovereign  powe.^,  is  an  offence,  malum  in  «^.  It  is' 
an  attack,  not  only  iq>on  the  national  property,  but  upon  the  na- 
tional sovereignt}\  If  done  by  individual  ci^zens  of  another 
state,  it  is  a  high  misdemeanor;  and  if  done  with  tKe  sanction  of 
their  government,  it  would  be  a  just  cause  of  war.  But  it  is 
adding  insult  tcr  outrage,  when  the  citizens  of  the  state  itself, 
deny  her  right  and  authority,  and  parcel  out  her  lands,  uiider 
the  authority  of  another  ffovemment^  The  offence  is  flagrant^ 
against  .every  principle  ot  political  economy;  and  always  has 
been  held  indictable.  2  HmvL  P.  C.  %10.  ABL  Com.  128.  32  i?; 
8.  c.  9.  Long,  however,  before  the  Connecticut  claim  began  to 
operate,  Pennsyhanuf  (in  1  /29-30)  had  introduced  a  simito*  law, 
to  prevent  purchases  of  land  from  the  bu&owi  to  annul  all  con- 
tracts for  that  purpose;  and  to  extend  |^  English  statutes  of 
forcible  entries  and  detainexB,  to  thQ  caae  of  entrviipon  lands, 
not  located,  or  survejred,  by  ^me  warranis,  «  order,  from  the 
proprietary.  1  State  Laws^  248.  Dall^  fiSt.  And  even  in  die  year 
170Q,  (which  law  was  inforced  by  additional  sanctions  in  1769, 
Ibid.  503.)  it  had  been  declared^  ^  that  if  any  person  presume  to 
^  buy  any  land  of  the  nativ^,  within  the  limits  of  this  pkovince 
^  and  territories,  without  leave  from  the  proprietary  tiiereof, 
^^  every  such  bargain,  or  purchase,  shall  be  voio,  and  of  no  ef- 
^^  feet."  Ibid.  5.  Say,  then,  that  the  Connecticut  tide,  originated  in 
July  1754  (as  it  is  allegcdp  in  a  purchase.firom  the  huBgnsi  by 
a  positive  subsistinff  law,  the  purchase  was  void;  it  could  afford 
no  lawful  4g;round  mr  subsequent  contracts;  and,  of  course,  no 

coiitnu;t 
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1802*  contract  could^  in  this  point  of.  vi<^,  be  impadred  hv  the  act 
C^Y-«^  againsi  intrusions.  Say,  thait  tbe  conTract,  is  only  to  be  regarded 
2LS  bttwetn  Connecticitt  and  her  gi^ontees:  the  contract  is  neither 
annulled,  nor  impaired,  if  thie  subject  ,of  it  belonged  to  Connectu 
cut;  but  surely  a  contract  with  Connecticut  could  give  no  riyrht 
to  enter  upon  lands  that  l>elpnged  to  Pennsylvania.  The  ohliga* 
tion  of  the  contract  lies  exclusively  upon  Connecticut;  and  Penn* 
syhania  does  riot,  in  any  degree,  impair  it,  when  she  merely 
says,  thfit  it  shall  not  be  forcibly  transferred  to  her.  If,  there- 
fore, Pennsyhania  had  a  right  to  legisiiate  for  the  protection  of 
her  property,  for  the  vindication  of  her  sovereignty,  is  there  in 
the  manner  of  legislating,  any  violation  ot  a  constitutional,  or 
established,  principle  of  jurisprudeme?  No:  the  offence  is  de- 
fined, and  the  punishment  pres.  ribed,  not  ex  po  t  facto ^  in  refer- 
ence, to  past  intrusions  and  conspiracies;  but  expressly  contem- 
plating those  which  shall  occur,  after  the  enacting  of  the  law. 

3d.  The  act  has  been  s^d  to  be  a  violation  of  the  state  con- 
stitution (art*  9,  .9.  1.)  by  destroying  m  equality  of  rights;  inas- 
much as  its  provisions  do  not  apply  to  the  whole  state,  but  to  a 
particular  district,  composed  of  three  counties. 

We  answer.  The  grievance  is  local,  and  thp  remedy  ought, 
therefore, '  to  be- locally  applied.  The  usurpation 'and  intrusion 
prevailed  only  iti  the  counties  oi  Northximptpn^  Northumberland^ 
SLud.  Luzerne;  and  the  proceeding  against  the  intruders  by  evic- 
tion and  restitution,  is  not  a  novelty  in  our  law.  In  criminal 
cases,  the  award  of  restitution  always  follows  a  conviction ;  and 
in  cases  of  forcible  entry  and  detainer  (when,  too,  the  public  dig- 
nity is  not  involved)  restitution  is  the  appropriate  execution  of 
the  judgment,  in  favour  of  a  prosecutor. 

4th.  The  act  has  been  said  to  be  a  violation  of  the  constitu- 
tion, because  it  destroys,  or  suspends,  the  right  of  entry. 

We  answer.  It  canpot  be  seriously  sUpport^cd,  as  a  legal  pro- 
jx>aition,  that  it  is  unconstitutional  to  deny  a  right  of  entry  cm 
lands  in  one  state,  under  an  authority  derived  from  the  govern- 
ment of  another  state.'  Even  as  to  .estates  derived  from  herself, 
or  as  to  estajtes  belonging  tQ  her  citizens,  the  state  may,  and 
positively  does,  by  an  act  of  limitation,  destroy  the  right  of  en* . 
try.  2  State  Laws^  981>.2.  Ball,  edit  But  the  act  of  assembly,  ia 
disctission,  if -fairly  construed,  does  not  affect  a  rieht  of  entry, 
to  prevent  th^  bar  of  the  act  of  limitation,  or  to  seal  a  lease,  for 
the  purposes  of  an  ejectment:  but  only  an  entry  for  the  purpose 
oi  intri^ding  and  settling  upon  the  lands,  in  pursuance  of  the  spu- 
rious title  of  Connecticut, 

5th/  The,  act  has  been  said  to  be  a  violation  of  the  state  con 
Btiiution,  becaus^jt  exercises  a  power,  in  its  nature  judicial,  a**' 
not  legislative. 
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We  anfwer.    The  act  neither  uodertakes  to  investigate  factg,    1802. 
nor  to  pronounce  a  judgment.     It  prohibits  the  doing  oi  certain 
acts;  and  if  the  acts  are  done,  it  leaves  to  the  Courts  of  Justice, 
the  exclusive  province  of  trying  and  deciding  upon  the  case. 

6th.  The  act  is  said  to  be  a  vioiation  of  the  second  section  of. 
the  third  article  of  the  constitution,  of  the  United  Statea^  so  far  as 
it  provides,  that  the  judicial  power  shall  extend  to  controversies 
between  citizens  o^  the  same  state  claiming  lands  under  ^grants 
of  different  states. 

We  answer.  The  Federal  Courts  have  no  criminal  jurisdiction, 
except  in  the  cases  expressly  authorised  by  the  constitution  abd 
laws  of  the  United  States  \  and  the  presehtcase,  considered  as  a 
criminal  one,  is  clearly  not  included  in  the  delegated  authority  of 
the  constitution  or  laws.  Considered  as  a  civil  case,  it  is  neces- 
sar}',  for  the  claim  of  federal  cognizance,  to  show  that  Connectu 
cut  had  actually  issued  grants:^  for  the  lands  granted  by  PennsyU 
vanla^  whuh  has  never  yet  been  pretended.  For,  the  9th  article 
ot  the  coh:eder«ition  had  taken  cognizance  of  ^^^all  controversies, 
*'  concerning  the  private  right  of  soil,  claimed  under  different 
"  grants  of  twd,  or  more  states,  whose  jurisdiction,  as  they  ^nay 
"  respect  such  lands  and  the  states,  which  passed  suca  grants^ 
^^  are  adjusted,  the  sai^d  grants^  or  either  ot  them,  being  at  the  same 
"  time  claimed  to  have  originated  antecedent  to  such  setUemt^nt 
"  of  jurisdiction."  And  the  existing  federal  constitution,  alsd, 
calls,  expressly,  for  a  claim  of  lands,  under  grants  of  different 
states,  before  the  case  of  federal  cognizance  can  arise.  That  the 
word  grant  is  thus  used  in  its  legal,  technical,  sense;  2  BL  Com. 
.317.  imd  that  no  such  grant  wis  ever  made  by  Connecticut 
prior  to  the  decree  of  Trenton^  will*  satisfactorily  appear  trom 
the  journals  of  congress:  8  voL  Y4f  9  voL  156.  10  vol.  294.  to 
299.  After  all,  the.  constitution  of  the  United  States  only  secures 
the  right  of  action,  which-  may  subsist  without  the  righi  of  entry, 
and  is  not  destroyed,  or  impaired,  by  the  act  of  assembly;  an 
act  pf  public  police,  for  the  purposes  of  internal^  self  government. 

Dallas^  in  concluding  for  the  commonwealth,  divided  the  con- 
sideration of  the  gt^neral  question  (whether  the  act  was  constitu- 
tional f)  into  an  inquiry,  1st.  Whether  the  subject  of  the  law, 
was  constitutionally  piopcrf  And,  2d.  Whether  there  was  any 
d'-parture  from  constitutional  principles,  in  the  regulations^ ■  for 
canning  the  law  into  effect ? 

1st.  It  is  the  duty  of  every  government  to  protect  the  rights 
of  property,  and  to  presv  rve  the  public  peace.  An  evil  subversive 
of  those  rights,  fatal  to  thtt  peace,  existed  in  Pennsylvania  2Xtiit 
period  of  passing  the  act.  The  state  laws,  then  in  force,  were  in- 
competent to  a  cure  of  the  evil.  'Die  federal  government  could 
not  interpose,  either  with  its  legislative^  or  judicial,  power.  And 

unless 
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1802.  Could  the  federal  government  afford  an  adequate  remedy? 
^i^iy^,/  The  casi-  was  not  within  their  legislative,  or  executive,  owers, 
either  expressly,  or  as  an  incident  to  an  express  powen  It  is  a 
case  of  domestic  violence;  as  to  which  the  federal  govtmment 
can  only  interfere,  '^  on  application  of  the  state  legislature,  or  of 
.*'  the  ttjcecutive,  when  the  legislature  cannot  be  convened."  Const. 
U.  Sm-  arU  At.  s,  4.  Nor  could  the  judicial  power  of  the  United 
States-  afford  relief.  It  provides,  indeed,  for  a  suit  between  citi- 
zens, claiming  grants  under  different  states;  but  it  no  where  pro- 
vides, for  prosecutions  by  a  state,  against  its  own  citizens,  tom- 
micting  offences  against  her  municipal  laws.  Ibid,  art*  3.  s*  2. 
Atitendmentfi.  Acts  Congress^  3  voL  131.  1  vol.  53.'  s.  9.  Ibid.  55. 
s.  11.  Ibid.  57.  s.  12.  Ibid.  58.  s.  13.  In  the  Commonwealth  v. 
Cohbetti  3  Dall.  Rep.  467.  the  principle  was  discussed  and  settled; 
and  in  Rush  v.  Cobbett^  the  jurisdiction  of  the  lederal  Courts,  was 
adjudged  to  apply  only  to  cases  of  contract;  and  not  to  a  case  of 
damages,  for  a  libel. 

The  competency  of  the  state  government  to  redress  the  evil, 
is  a  necessary  ini'erence  from  the  incompetency  of  an}  other 
power,  known  to  our  constitutions  and  laws,  unless  it  is  expressly 
prohibited.  Now,  it  is  not  expressly  prohibited;  and  it  cannot,  by 
any  act  of  perversion,  be  assimilated  to  an  attainder  law;  to  ane^ 
po.it  facto  law;  or  to  a  law  impairing  the  obligation  ot  contracts* 
Nor  is  it  a  legislative  encroachment  upon  the  juiiicinl  department. 
It  decides  no  question  of  personal  guilt ;  it  inflicts  no  pumshmvrnt; 
it  merely  declares  in  this,  as  in  every  instance  of  the  penal  code^ 
what  shall  constitute  an  offence,  and  how  the  offender  shall  be 
punished. 

2d.  Having  thus  vindicated  the  subject  of  the  law,  from  the 
imputation  of  being  unconstitutional;  it  is  ritfct  to  be  examined, 
j^rhether  there  is  any  dep.irture,  from  constitutional  principles,  in 
the  regulations  for  carr\  ing  it  into  effect? 

Jn  the  construction  of  a  remedial  statute,  the  previous  mis- 
chief is  to  be  considered.  Here,  the  act  of  assembly  describes 
the  offence,  in  the  very  terms  of  the  mischief:  1st.  "Taking. 
**  possession  of,  entering,  intruding,  or  settling  on  lands,  &c.  l)y 
**  virtue,  or  under  colour  of  any  conve\  ance  of  half  sh:ire  right, 
♦'  or  other  pretended  title,  not  derived  from  the  authority  oi  ihis 
"  commonwealth,  &c."  And,  2d.  "  Conspiring  for  the  purpose 
*'  oi^  conveying,  possessing,  or  settling  on  an\  lands  wiihin  the 
"  limits  aforesaid,  under  an}  half  share  right  or  pretended  title 
"  as  aforesaid;  or  lor  the  purpose  of  laying  out  townships  by 
''  persons  not  entitled  or  acknowledged,  by  the  laws  of  thib  com- 
"  monwealth.*'  If  the  description  oi  the  oticnce  contahis  nothing 
unconstitutional,  does  the  nature  of  the  punishment?  No:  it  is 
fine  and  imprisonment,;  and  the  offender  is  to  be  removed  trtm 
the  premises,  of  which  he  was  tortiouslx ,  and  unlaw  iu  :y  posses- 
sed, alter' iuU  notice  oi  the  law,  by  proclamation,  unci  pubiishuig 

in 
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in  Court.  3  voL  State  Laws^  703.  s.  1,  2,  3.  6.  This  proceeding  1802. 
by  indictment,  and  the  expulsion «upon  conviction,  are  said,  how-  ^^y^.^ 
ever,  to  destroy  the  right  of  entr}%  upo|^  which  alone  the  civil 
remedy  of  ejectment  can  be  pursued,  ^ut  the  law  contemplates 
no'  such  entry,  in  the  description  of  the  offence ;  for,  let  it  be  re- 
peated, it  is  a  tortious  entry,  to  hold  by  force;  and  not  a  lawful 
entry  to  try  a  right,,  that  the. legislature  condemns  and  punishes. 

After  advisement  and  deliberation,  the  Judges  delivered  their 
opinions,  seriatim. 

Shippen,  Chief  Justice^  Yeates  and  Smith,  yuuices^  con* 
curred  in  declaring,  that  the  ^ct  of  assembly,  on  which  the  in> 
dictment  is  foimded,  was  constitutional,  in  alt  \t%  relations. 

Brackenridge,  jfusticem  The  second  count  in  the  indict- 
ment, is  founded  upon  the  second  section  of  the  act  of  assembly; 
and  the  special  verdict  finds  expressly,  that  the  defendants  did 
conspire  for  the  purpose  mentioned  in  that  section.  The  purpose 
was,  "  to  lay  out  townships  in  the  county  of  Luzerne^  by  persons 
"  not  appointed,  or  acknowledged,  by  the  laws  of  this  common- 
"  wealth."  Now,  the  term  township,  indicates  a  local  jurisdic- 
tion, for  objects  of  local  police,  with  powers  and  officers  to  eflfec- 
tuate  the  jurisdiction;  and  a  conspiracy  by  individuals  to  erect 
such  townships,  is  an  encroachment  upon  the  rights  and  authori- 
ty of  the  state.  It  is  an  offence  indie  '^le  at  common  law^  and- 
the  legislature,  with  a  view  more  effectually  to  prevent  its  com- 
mission, had  an  unquestionable  power  to  increase  the  punishment. 

As  to  the  first  section  of  the  act  of  assembly,  I  am  not  pre- 
pared to  pronounce,  that  it  is  unconstitutional ;  and,  consequent- 
ly, I  could  not,  even  on  that  ground,  decide,  atpresent,  to  arrest 
the  judgment.  But  it  is  enough  to  observe,  that  on  the  finding 
of  the  jury,  I  shall  be  ready  to  give  judgment,  for  the  common- 
wealth, on  the  second  count  of  the  indictment,  when  the  subject 
is  brought  before  us  in  the  Circuit  Court.  (1) 

(1)  The  cause  was  argued,  upon  the  other  objections,  in  arrest  of  jadgment> 
before  the  Supreme  Court,  in  Btccmber  Temi  1804.  See/o«r. 
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The  Mayor,  8cc.  versus  Mason^ 

THIS  was  a  oertiorari^  to  remove  the  proce  nlings  from  the 
Mayor,  into  this  Court;  to  which  he  made  the  following 
return  under  seal: 

^  The  Mayor,  Aldermen  and  Citizens  (1)1  November  19,  1800. 
V.  >        Huckstring. 

**  EUzabeth  Mason*  J     Amicable  acdon. 

« 

^^  The  defendant  appeared  before  me  by  consent,  and  was 
^^  charged  on  the  oath  of  Barney  Carty  and  the  affirmatidn  of  W. 
"  Johnston^  €LG[\is  of  the  High^treet  market,  in  her  presence, 
^^  with  being  a  person,  who  follows  the  business  of  a  huckster, 
^^  and  selling  provisions,  &c.  at  second  hand.  And  that  the  de-* 
'^  fend^nt  did  this  day  offer  for  sale,  within  the  limits  of  the  said 
^^  mai;ket,  butter,  veal^  pork,  fowls,  eggs,  and  nuts,  contrary  to 
^*  an  ordinance  in  that  case  made  and  provided.  I,  dierefore,  ad* 
^^  judge,  that  the  defendant  pay  a  fine  of  1/.  17^.  6^.  and  costs 

To  this  return  a  great  variety  of  exceptions  were  filed;  but 
the  argument  and  decision  proceeded,  principally,  upon  the  fed* 
lowing: 

1st.  It  is  not  stated,  at  what  place  the  defendant  followed  the 
business  of  a  huckster. 

2d.  It  is  not  stated,  in  what  city  High-Street  nuurket  is  situ* 
ated. 

(1)  An  exception,  that  the  words  **  of  Philadelphlie*  had  been  oinitted»  in  the 
corporate  title,  was  waived.  There  were  seyeral  other  cases,  depending  oo 
tile  decisicia  in  this  case. 

3d.  It 
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3d.  It  is  not  stated,  against  which  clause  of  the  ordinance  the    1803. 
defendant  had  offended. 

4di.  It  is  not  stated,  that  the  defendant  was  convicted,  though 
judgment  is  rendered  against  her. 

The  exceptions  were  supported  by  M^Kean  and  Porter;  who 
cited,  1  Burn.  409.  142.  Ordin.  29  March  1/98,  a.  16.  Base.  12* 

1  Burn.  411.    5  State  LawSj  265.    1  Burn.  413.    3  Mod.  159. 

2  Burr.  1163.  4  Burr.  2063.  5  T.  Hep.  253.  2  Burr.  11/6. 
JluIIoci.  19.  200,  201.  JBi///.  N.  P.  333.  GiV*.  C.  P.  225.  234,  5. 
Ja».  3/8.  i  Hawk.  250.  1  J^rcr.  316.  2  -ftro.  1120. 

Dlcierson  (the  solicitor  for  the  corporatim)  endeavoured  to 
answer  the  exceptions;  and  cited  1  Str(u  316.  10  Cb.  125.  1  Bac* 

Mr. 

But,  by  tlie  Court:  Some  of  the  objections  are  insurmount- 
able. In  the  first  plaqe,  it  is  not  sufficient  to  state  the  evidence; 
but  the  magistrate  must  go  on  to  declare,  that  the  offence  was 
committed,  and  the  defen^Uint  thereof  convicted.  Here,  neither 
the  offence,  nor  the  conviction,  are  to  be  found  in  the  proceed- 
ings. In  the  next  place,  we  have  no  statement  where  the  defend* 
ant  carried  on  the  business  of  huckster;  and  it  might  be  where 
it  was  no  offence  to  do  so;  or  where  the  corporation  had  no  ju* 
risdiction  to  pimish  it  as  an  offence.  The  proceedings  are,- 
therefore,  manifestly  erroneous,  and  must  be  set  aside. 


Black,  Plaintiff  in  Error,  versus  Wistar. 

IN  error,  from  the  Court  of  Common  Pleas  of  Northumber- 
land  county.  The  case  was,  briefly,  this:  William  IVtstar 
brought  an  action  of  debt  against  James  Blacky  in  the  Common 
Pleas,  to  April  term  1798.  The  writ  demanded  a  debt  of  766/. 
98.  Sd.  The  declaration  demanded  a  debt  of  766/.  4^.  5d.  on  a 
bill  obligatory  for  that  sum,  dated  the  28th  of  3I(iy  1796,  and 
payable  in  three  months  with  interest.  On  the  lOth  of  September 
1798,  judgment  was  entered  for  869/.  Zs.  6d.  with  costs.  A  Ji. 
fa.  issued  to  January  term  1799,  for  766/.  9^.  Sd.  which  was 
regularly  returned,  "  Staid  by  order  of  plaintiff's  attorney;"  with 
an-  additional  indorsement,  signed  by  Blacky  the  defendant  be- 
low, in  these  words:  "  I  agree  that  the  sheriff  retiun  a  levy  on 
"this  writ,  as  of  the  term  to  which  it  is  returnable:"  and  such  a 
return  was  accordingly  made,  at  a  subsequent  period.  On  the 
18th  of  July  1800,  the  sheriff  held  an  inquest,  by  virtue  of  the 
above  Ji.  fa.  vsiA  returned  the  inquest  annexed  to  the  writ.  The 
inquest  condemned  the  property;  and  it  was  afterwards  sold  on 
a  vend,  expm  when  Wistar  became  the  purchaser. 

The 
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1803.       The  following  errors  were  now  assigned: 
^'  '  ~-^-      1st.  The  count  varies  from  the  writ^  in  the  sum  demanded. 

2d.  The  judgment  varies  from  both  writ  and  count,  in  the 
sum  recovered.  * 

3d.  The  judgment  was -entered  after  the  defendant's  appear- 
ance, not  in  ttrrm  time,  nor  at  the  settlement  of  the  docket^  nor 
according  to  any  rule. 

4th.  The  execution  yafies  from  the  judgment,  in  the  sum  for 
which  it  issued. 

5th,  The  execution  was  returned  by  the  sheriff  to  January 
term  1799,  as  having  been  '^^  staid  by  order  of  plaintifrs*  attor- 
ney ;"  but  after  that,  another  return  was  made ;  to  wit,  "  that 
*^  the  lands  and  ten.sments  of  the  defendant  had  been  levied 
*<  upon;"  and  an  inquest  was  held  upon  the  estate,  in  July 
1800,  by  virtue  of  which  the  land,  Sec.  was  condemned,  wiuiout 
any  other  authority,  than  the  ^.  fa.  that  had  been  returned,  as 
aforesaid,  to  January  term  1799* 

6th.  The  general  errors. 

The  case  was  argued  by  W.  Tilghman^  for  the  plaintiff  in  er- 
ror, who  cited  the  following  authorities,  principally  to  show, 
that  the  variances  in  the  writ,  count,  judgment,  and  execu- 
tion, were  fatal.  1  Cro.  198.  434.  5  Com.  Dig.  25.  C.  13.  1  Cro. 
£.829-  308.  Boh.  Inst.  534.  Reg.  Flac.  282.  8  Vin.  A6r.A74. 
pi.  1.4.  A.  2.  Br.  Error ^  pi.  7.  9  H.  6.  38.  9  Vin.  Abr.  474. 
pi.  6.  Co.  Litt.  288.  b.  1  State  Laws^  73.  s.  9.  3  Bac.  Abr.  369. 
P.  Ibid.  570.  Roll.  Abr.  778.  3  Com.  Dig.  313.  /.  3. 

M^Kedriy  for  the  defendant  in  error,  proved  that  the  judgment 
had  been  entered  by  the  consent  in  writing,  of  the  defendant's 
attorney,  for  the  exact  sum  agreed  upon.  He  then  moved,  fot 
leave  to  amend  the  execution  by  the  judgment;  citing  the  fol- 
lowing authorities,  to'shbw  the  extent  to  which  amendments  had 
been  permitted,  in  every  stage  of  a  suit.  8  Rep.  157.  16  6?  17 
Car.  2.  c.  .  1  Verit.  100.  5  Geo.  1.  c.  13.  2  Bl.  Rep.  836.  -t 
Suppi.  Vin.  Abr.  228.  pi.  6.  1  T.  Rep.  782.  1  BL  Rep.  462. 
2  Vait.  152.  8  H.  6.  c.  15.  14  Ed.  Z.  1  Wils.  303.  6  T.  Rep. 
450.  t  Sup.  Vin.  Abr.  210.pl.  9. 

The  Court  ^adverting  to  the  proceedings  by  consent,  to  the 
means  of  mncnding  the  process  by  thjp  praecipe,  and  t^ie  jf.  fa. 
by  the  judgnaent)  declared  they  had  doubt  upon  the  case. 

Judgment  affirmed* 

Mitcheli 


r 
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1803. 

Mitchell,  Plakitiff  in  Error,  versus  Smith.  *-fv-^ 

ERROR  from  the  Court  of  Common  Pleas  of  Luzerne  coun- 
ty;  where  an  action  of  debt  had  been  brought  by  Smithy  for 
the  use  of  Cash^  agaiiist  Mttckell^  upon  a  single  bill,  or  sealed 
note,  dated  the  11th  of  March  1796,  for  483  dollars  and  33  cents, 
payable  in  three  years  with  interest.  The  defendant  pleaded  pay- 
ment, with  leave  to  give  the  special  matter  in  evidence:  and 
thereupon  issue  was  joined.  On  the  evidence,  it  appeared,  that 
the  note  was  given  for  1500  acres  of  land,  lying  in  the  township 
oi  Smithfield^  in  the  county  of  Luzerne^  out  of  the  seventeen  town- 
shipSy  ymich  Smith  conveyed  to  Mitcheli^  at  the  time  of  the  sale; 
that  die  land  had  been  granted  to  Smith  by  the  committee  of  the 
Susquehanna  company;  that  Mitckell  had  been  in  the  actual  and 
peaceable  possession  of  the  land  from  the  time  of  the  sale;  and 
that  he  had  a  full  knowledge  of  the  law  bf  April  1795,  against  in-  ' 
trusions  under  the  Connecticut  title,  as  well  as  of  the  general  dis- 
pute, relative  to  lands  in  Luzerne  county.  On  the  trial  in  April 
term  1802,  the  defendant  below  insisted  upon  Hhree  .  points; 
1st.  That  the .  consideration  of  the  contract  was  illegal;  and, 
therefore,  the  bill,  or  note,  was  void.  2d.  That  the  transaction 
was  against  the  policy  of  the  law.  3d. 'That  the  consideration 
had  failed.  RtJSH,  President^  in  his  charge  to  the  jury,  delivered 
an  opinion  against  the  defendant,  on  sdl  the  points;  and  con- 
cluded with  statmg,  that  "  if  the  jury  are  of  opmion  tliat  the  de- 
*'  fendaiit  knew,  and  was  acquainted  with,  every  material  cir- 
^^  cumstahce,  relative  to  the  bargain,  it  is  their  duty  to  make  him 
^^  pay  the  money,  widi  the  interest  thereon.  But  if  they  are  of 
*^  opinion,  that  he  was,  in  any  degree  imposed  upon,  or  pur- 
"  chased  ignorantly ;  in  that  case,  diey  ought  to  find  a  verdicf  in 
"  his  fevour."  (1)    To  this  charge,  a  bill  of  exceptions  was  ten^ 

dered 

(1)  The  following  was  published,  as  a  copy  of  Judge  Rush's  charge. 

R^sii,  Prendent.  With  respect  to  thfe  first  point,  that  is,  the  illegalitr  of 
the  hond,  tAi«  depends  upon  a.  sound  construction  of  the  Intrusion  Xmi<.  and 
has  already  been  decided  by  this  Court.*;,  The  act  is  penal  and  made  the 
ofiTences'described  in  it  indictable.  The  offences  being  wholly  new  and  created 
by  the  act,  the  parties  can  be  putiished  in  no  other  way.  The  law  sa)  s  ntiit  a 
word  'vnth  respect  to  the  contract ;  but  points  its  penalties  only  again&t 
ydTMnmM  of  tiie  offenders.    Laws  similar  to  this  hav 


the  FiartiOM  of  the  offenders.  Laws  similar  to  this  have  been  enacted  In 
inglandf  against  forestalling,  regrating,  and  selling  pr^endcd  titles;  all 
which  infiict  penaltier  on  the  pertonM  of  those  who  shul  transgress  tliem ;  but 
it  has  never  been  supposed,  that  thev  affected,  or  impeached,  the  validity  of 
tHe  contract  between  oie  parties,  in  tne  smallest  degree.  For  these  reasons,  it 
is  the  opinion  of  the  court,  that  the  Intrusion  law  has  not  destroyed  or  vitiated 
the  contract  between  Da%id  Smith  and  Menben  Mitchell. 

The  2d  Reason  assigned  by  the  cqunsel  for  the  defendant  to  set  aside  the 
cdntraetf^is,  ]Aat  it  is  against  generalor  public  policy. 

^.A'vrft  ExecutonX' yenkinw. 

When 
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1803.   dered  and  allowed;  and  thereupon  the  present  writ  of  error  was 
\m,^YmmJ  instituted* 

The  argument,  for  the  plaintiff  in  error y  turned  upon  this 
single  proposition:  ^^  That  as  the  transacdon,  on  which  the  debt 
^  arose,  was  prohibited  by  the  law  of  Pennsyhania^  the  bill,  or 
^^  note  (being  made  the  evidence  of  the  debt)  contravened  the 
^^  policy  of  the  law,  and  was,  in  its  nature,  a  nullity:  so  that  no 
^^  Court  of  Pennsylvania  would  sustain  an  action  upon  it;  though 
"  the  statute  did  not  expressly  declare  it  t9  be  void#"  3  State 
Lawsy  r03.  Dall.  edit.  Corvp.^S9.  729.  734.  3  Burr.  1568.  1  T. 
Rep.  55.  1  Vez.  276.  3  Burr.  2234.  IWv.  19^  2  Lev.  1/4.  1  P. 
Wms.lB5.  5  T.  Ref.  120.  Doug.  671.  3  r.i?<^.456.  4  T.Rep. 

When  the  legislature  pass  a  law  upon  a  particular  8ubject,at  is  the  duty  of 
the  Court  to  see  it  carried  into  execution  in  the  manner  described  in  the  law« 
and  in  no  other.  Thus,  when  the  English  parliament  enacted,  that  whoever 
shall  buy  any  roods,  wares,  &c.  on  the  way  to  market^  &c.  shall  be  liable  to 
line  and  impnsonment,  the  Judges  did  not  think  proper  to  go  a  step  beyond 
the  law;  though  there  cannot  be  the  least  doubt,  thattne  crime  of  forestalling, 
was  repugnant  to  sound  public  policy,  and  against  the  policy  of  the  law  itselr. 
The  contract  was  admitted  to  be  valid  and  binding  between  the  parties,  though 
-they  were  punishable  for  their  conduct. 

It  is  readily  acknowledged,  that  every  nuih  contract  and  sale  of  land»  with  de- 
livery of  possession,  i/contrary  to  the  interats  of  the  commonwealth  of  Penrnjl^ 
vania;  and  so  is  every  forestalling  contract,  or  sale  of  a  pretended  title,  repu|^ant 
td  the  interest*  of  that  country,  where  thelaws  forbid  such  contracts,  and  mflict 
penalties  on  those  who  enter  into  them.  The  law  ir«^  supposes  the  contract 
to  be  injurious  to  the  interesti  of  the  country,  and  affainst  tlie  policv  of  the  law 
which  forbids  the  act  to  be  done.  But,  unless  the  law  expressly  destroys  the 
contract,  I  do  not  conceive  a  Court  of  justice  is  authorised  to  do  it,  on  the 
ground  of  its  being  against  the  good  of  the  public.  It  would  be  an  assumption 
of  legislative  power. 

The  3d  and  last  reason,  for  scttine  aside  this  contract  is,  that  the  conside- 
ration has  failed.  When  we  speak  of  the  consideration  of  a  contract  failing,  it 
is  understood,  that  the  bargain  turns  out  different  from  what  was  expected^ 
The  rule  is,  where  the  party  is  deceived,  or  imposed  upon,  he  is  not  obliged  to. 
pay  his  money.  For  example^  if  A.  sell  a  Susquehanna  title  to  B,  who  is  ignorant 
of  the  total  defect  of  such  title;  there  is  no  doubt  B.  may  avoid  the  sale.  On 
the  eroundL  of  want  of  consideration,  and  imposition.  But  that  is  not  the  case 
now  Defore  the  Court.  Here  it  is  admitted  that  Mitchell  knew  of  the  intrusion 
law,  and  the  circumstances  of  the  dispute  relative  to  tides  in  this  county. 
Mitchell,  therefoite,  bought  with  his  eyes  open,  and  now  co|nes  forward  to  be 
relieved  from  his  contract.  In  such  case  what  is  the  language  of  a  Court  of  Chan- 
cery? If  both  parties  meant  what  they  did,  uxid  were  acquainted  with  the  whole 
circumstances  of  the  bargain,  and  if  neither  was  deceived,  the  agreement 
roust  stand. 

The  maxim  of  law  is  true,  that  where  two  persons  engage  in  an  illej^al  trans- 
action, the  condition  of  the  defendant  shall  be  preferred;  but  As  this  maxim 
aupiMses  the  contract  to  be  illegal,  it  cannot  a|)ply  here. 

Upon  the  whole,  ffentiemen,  it  you  are  of  opinion,  that  the  defendant  knew  and 
was  acquainted  with  every  material  cii*cumstance  relative  to  the  bargain,  it  is 
your  duty  to  make  him  pay  the  money,  with  the  interest  thereon;  but  if  you 
are  of  opinion  he  was  in  any  degree  imposed  upon,  or  purchased  ignorantiy, 
in  that  case  you  ought  to  find  a  verdict  m  his  favour. 

The  juxy  retired  a  few  minutes,  and  returned  with  a  verdict  in  favour  of  tiie 
plaintifti  for  the  amount  of  the  sum  mentioned  in  the  note,  with  interest* 

466» 


Strpi  EMS  Court  op  Pennsylvania*  271 

466.  S  T.  Rep.  599.  Cowp.  341.  Carih.  252.  Cro.  E.  788.  Hob.    1803. 
165.  Eap.  88.  2  Wils.  133.  32  A  8.  c.  9.  Moore^  564.  *--v— ' 

P^r  the  defendant  in  error y  his  right  to  recover  the  debt  was 
maintained  on  various  grounds:  1st.  Because  the  bill,  or  note,  is 
good  at  common  law.  2d.  Because  ^e  drawer  of  the  note,  re- 
ceived a  consideration  for  it.  3d.  Because  it  was  given  without 
fraud,  or  imposition,  under  a  knowledge  of  all  the  circumstances. 
4th.  Because  it  would  be  good  even  as  a  voluntary  bond.  5th. 
Because  it  is  not  rendered  void  by  any  statute ;  the  acts  of  assem- 
bly subjecting  an  intruder  to  indictment  and  eviction,  but  never, 
in  any  mstance,  declaring  a  contract  for  the  lai^d,  or  a  security 
for  the  price,  to  be  unlawful  and  void.  6th.  That  it  is  not 
against  the  policy  of  the  law  fas  in  the  cases  cited  upon  smug- 
gling) to  allow  a  recovery  of  the  debt.  3  State  Laws^  703.  Doll, 
edit.  4  Ibid.19%.  1  Burr.  545..  Cro.  J.  643.  1  Show.  398.  Cowp. 
524.  650.  2  Atk.  251.  2  Vez.  jun.  422.  1  Wik.  229.  4  Burr. 
2069.  3  T.  Rep.  418.  2  Burr.  1077.  3  T.  Rep.  456.  6  T.  Rep. 
61.  7  T.  Rep.  601.  Doug.  670.  Bom.  &?  Pull.  3.  Eap.  18. 

After  great  consideration,  the  Judges  delivered  their  opinions 
at  large,  seriatim^  pronouncing  the  contract,  on  which  the  bill,  or 
note,  was  given,  to  be  unlawful,  immoral,  and  against  the  public 
policy  of  die  law.  They,  therefore,  decided,  diat  no  Court  of 
justice  in  Pennsylvania  could  lend  its  aid  to  effectuate  such  a 
contract;  and,  consequently,  reversed  the  judgment  of  the  Court 
of  Common  Pleas.  (2) 

Judgment  reversed. 

.    W.  Tilghman,  for  the  plaintiff  in  error. 
Raxvky  for  the  defendant  in  error. 


Passmore  versus  Pettit  and  Bayard. 

nPHIS  case  came  before  the  Court,  on  exceptions  to  the  fe- 
X  port  of  referees,  who  had  exercised  the  right  of  appointing 
an  umpire,  under  the  rule  of  xjsference.  After  argument  by  M^ 
Lew  J  for  the  plaintiff,  and  by  M^Kean  and  Dallas^  for  the  de- 
fendfants,  the  Chief  Justice  delivered  die  unanimous  opinion  of 
the  Court,  for  setting  aside  the  report,  on  the  ibllowinjg  gromids: 

By  the  Court:  1st.  When  an  umpire  is  chosen  by  referees, 
he  stands  in  the  same  situation,  precisely,  as  the  referees  them- 
selves, both  with  respect  to  powers  to  be  cfxercised,  and  duties 
to  be  performed;    He  may  examine,  and  he  ought  to  examine, 

(3^)  The  same  principle  has  been  dadded  in  Majfbin,  sur^vitif  Partner,  Is^r 
▼.  Coulaa;  and  in  Duncanton  v.  M*Lurei  both  cases  of  contrareDing  tl>c  act  of 
congress,  for  registerini^  vessels  of  the  United  States. 

the 
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iS03.  the  witnesses,  and. the  documents,  for  himself, Mn  the  presence 
V.-V-*.;  of  the  parties,  iv^ithout  relying  solc^ly  upon  the  information  or 
fects  reported  by  the  referees.  This  rule  was  setded  in  the  case 
of  Falconer  V.  Montgomery;  (1)  and  it  is  highly  importont  to 
the  administration  to  justice,  that  it  should  be  observed.  It  has 
not  been  observed  upon  the  present  occasion;  and,  therefore, 
the  report  cannot  be  confirmed. 

2d.  Again:  it  is  essential  to  the  fair  and  satisfactory  investi- 
gation of  facts,  that  an  opportunity  should  be  afforded  to  obtain 
and  produce  the  necessary  evidence,  however  distant  the  scene 
of  the  transaction  may  be.     A  Court  of  justice  will  always  allow  j 

time,  for  the  execution  and  return  of  a  commission,  when  wit- 
nesses reside  abroad.  In  the  present  case,  the  question  turned 
upon  the  sea-worthiness  of  a  ship;  and  time  was  asked  by  the 
defendants  to  produce  testimony  from  Halifax^  where  she  had 
undergone  a  survey  and  repairs.  This  was  refused,  without  any 
reason  to  suppose,  that  the  object  in  asking  it  was  mere  delay 
and  vexation.  The  refusal  has  deprived  the  party  of  the  means 
of  defence  before  the  referees ;  and  we  cannot  think  it  just,  to 
place  him  out  of  the  reach  of  all  remedy,  by  confirming  the 
report. 

3d.  Oh  the  subject  of  the  reference,  all  the  testitnony  should  be 
heard,  all  the  documents  should  be  seen,  by  both  the  parties,  in  the 
presence  of  the  referees.  But  it  appears,  that  a  paper,  or  ex  pa^tc 
affidavit,  was  produced  before  the  referees  and  umpire,  respecting 
the  sea-worthiness  of  the  ship  Tthe  very  gist  of  the  contrbversy) 
which  the  defendants  never  had  an  opportunity  of  reading,  or  ex- 
amining. The  referees  and  umpire  are,  undoubtedly,  honest  men; 
but  they  have  ,erred  in  judgment;  and  their  errors  cannot  be  sanc- 
tioned, by  an  affirmance  of  the  report,  which  their  errors  alone 
may  have  produced. 

The  report  was,  accordingly,  set  aside,  and  the  judgment 
entered  upon  it,  opened.' 

Bell  n)ersus  Beveridgfe. 

THIS  was  an  action  upon  an  open  policy,  datJed  the  lOdi  of 
March  1793,  on  goods  on  board  the  Andrew^  capt.  Macken^ 
bound  from  Charleston  to  Amsterdam.  The  ship,  sailing  on  the  . 
voyage  insured,  was  captured,  on  the  11th  oi  April  1793,  by  a 
French  privateer,  and  carried  into  VOrient^  where,  after  a  few 
days  dete^ition,  she  was  acquitted  and  restored.  On  the  26th  of 
April  1793,  however,  the  French  government  seized  the  cargo, 
for  public  use,  promising  to  pay  a  liberal  fixed  price  for  it  to  the 
owners;  but,  after  repeated  soiiv:itations,  the  consignee,  in  1796, 

(2)Seea.f^A232.' 

abandoned 
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abandoned  the  hope  of  seeing  a  performance  of  the  promise,  and  1803. 
returned  to'  America.  It  appeared,  on  the  trial  of  the  cause,  that  ^«*y— ^ 
the  captain's  proteist,  dated  the  17th  of  May  1793,  had  been 
transmitted  to  the  owners  of  the  ship*  in  Pfitladelphia^  under 
x»ver  of  a  letter  from  Amsterdam^  dated  the  17th  of  Mcty  1793; 
and  the  notice  of  the  capture  was  given  by  them  to  the  plaintiff, 
at  least,  as  early  as  the  month  of  August  1793.  The  yellow  fever 
isoon  afterwards  made  its  appearance  in  the  city;  and  tl\e  plain- 
tiff retired,  with  his  family,  into  the  country,  on  the  lOdi  of  Sep^ 
tember;  but,  in  common  with  the  rest  of  the  citizens,  he  return*- 
ed,  after  the  calamity  had  ceased,  about  the  19th  of  November; 
and  then  went  on  a  journey  of  business  to  South  Carolina*  It 
was  not,  however,  until  the  21st  of  January  1794,  that  he  inti- 
mated to  the  underwriters  an  intention  of  abandonment;  and^ 
even  then,  he  did  not  directly  abandon,  but  only  stated,  in  a  let** 
ter,  '*  that  he  meant  to  abandon." 

The  general  question  was,  whether  the  abandonment,  had  been 
made  in  due  season,  to  entide«the  plaintiff,  in  this  case,  to  re- 
cover for  a  total  loss  ?  * 

The  defendant  contended,  that  the  words  of  the  letter  from 
the  plaintiff,  did  not  amount  to  an  actual  abandonment;  but  only 
imported  an  intention  to  abandon;  thiat  by  such  equivocal' lan- 
guage, he  was  enabled  to  take  for  himself  all  the  chances  of  an 
advantageous  setdement  in  France:  while  the-  defendant  was  not 
empowered  to  pursue  the  property  on  account  of  the  under- 
writers; that,  independent  of  the  ambiguity  of  tlie  letter,  inti- 
mating his  inteption  to  abandon,  the  abandonment  was  no]t  made 
in  a  reasonable  time,  on  <he  21st  of  January  1 794^  notice  of  the 
loss  having  been  received  in  August  1793;  and  that  the  excuse 
of  the  yellow  fever,  though  it  would  apply  to  a  personal  inter- 
view, ^ould  not  apply  to  a  communication  by  writing.  ParJk^ 
Ifrl,  2.  2  Ball.  Rep.  2M.^  1  5i/rr.  349.  2  Swrr.  697.  S  Burr. 
1241.  3  Atk.  195..'  2  Burr.  683.  2  Burr.  1198.  1214.  Doug. 
219.  1  r.  Rep.  608.  1  Esp.  N.  P.  Rep.  237.  Park^  192.  2  Mag. 
175.  416.  Park^  92.  82.  81.  (a)  172. 

XKe  plaintiff^s  counsel  insisted,  that  under  the  peculiar  cir- 
cumstances of  the  case,  the  abandonment  was  made  in  due  sea- 
son; a||id  that  the  terms  of  the  abandonment  were  sufficiendy 
positive. 

The  Court,  in  the  charge  to  the  jury,  stated,  that  no  particu- 
lar form  of  words  was  necessary  to  constitute  an  abandonment; 
that  by  declaring  he  meant  to  a\)andon,  the  plsdntiff  had  made 
his  election,  and  could  never  afterwards  retract.  That  an  aban- 
'  donment  must  be  made  within  a  reasonable  time;  but  that  what 
constituted  a  reasonable  time,  was  a  question  of  fact,  depending 
upon  the  relative  situation  of  the  parties,  the  time,  and  the  place. 
Vol.  IV.  2  N  after 
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180S.   after  notice  to  the  assured  of  the  loss;  and  that,  in  die  pesent 
U»v— ^  case,  diere  did  not  .appear  to  have  been  any  design  to  waive  the 
**  rig^t  of  abandonment,  diough  its  exercise  was  suspended  by  a 
public  csdamity,  and  other  fortuitous  occurrences. 

Upon  die  whole,  the  opinion  of  the  Court  was  in  favour  of  the 
plaintiff,  and  the  Jury  gave  a  verdict  accordmgly» 


Kingston  ^^r^2/^  Girard. 

CASE,  on  a  policy  of  insurance,  to  recover  for  a  total  loss, 
by  capture.  On  the  trial  of  the  cause  two  points  of  defence  . 
Were  urged:  Ist.  That  there  had  been  a  deviation;  inasmuch  as 
the  vessel  traded  at  the  port  to  which  she  was  carried  by  the  cap- 
tor. Parij  311,312,  313.  295.  2d.  That  the  extra' e:^>enses  for 
.  wages,  provisions,  &c.  *during  a  capture  and  detention,  were 
not  a  subject  of  general  average;  but  a  charge  on  the  freight. 
P4u4^  54,  55.  Abb.  285.  3.  1  Eosty  220.  yoncs  etoLy.  The  In- 
mrancr  Company  of  North  America.  (1). 

It  was  admitted,  by  the  plaintiff's  counsel,  that  after  the  ves- 
sel was  carried  into  the  port  of  the  captor,  and  before  she  was 
liberated,  the  extra-expenses  were  not  a  subject  of  general 
average;  but,  they  insisted,  that  the  expenses,  subsequent  to  die 
liberation,  were  general  average.  Fari^  54.  2  Marahaly  462.  .1. 4. 

By  the  Court:  If  tiie  vessel,  after  her  release,  remained  at 
Martinique y  to  which  she  was  carried  by  the  captor,  longer  than 
was  necessary  to  prepare  for  her  v^y^ge,  and  for  the  purpose  of 
trading,  it  was  .a  deviation;  and  the  policy  is  void. 

Whether  the  e^ctraordinary  expense  incurred  for  seamen's 
wages,  provisions,  &c.  during  the  detention  of  the  vessel,  upon  a 
captive  as  prize,  is  a  subject  of  general  average,  forms  an  impor- 
tant question.  In  the  tase  oi-Jones  et  cl.  v.  The  Insurance  Com- 
pariu  of  North-America^  we  decided,  unanimously  (and  our 
opinion  is  strengthened  by  mature  reflection)  that  such  expenses, 
during  an  embargo  in  a  foreign  port,  in  the  course-of  the  voyage 
insured,  are  n^t  general  average,  but  a  charge  iq)on  the  freight, 
for  which  the  underwriters  upon  the  freight  alone,  must  furnish 
an  indemnity.  We  diink,  that  the  same  principle  embraces  die 
case  of  detendon  for  dip  purposes  of  a  quarantine.  In  the  case 
of  detention,  by  capture  as  prize,  there  is  not,  however,  any 
direct  authority  to  aecidethe  responsibility;  and  the  principle  of 
the  other  cases,  does  not  embrace  it.  Elementary  writers, 
Beawes  and  MagenSy  differ  in  opinion.  It  is,  upon  the  whole,  a 
safe,  and  the  best,  rule,  to  consider,  whether  the  expence  is  in- 
curred, for  the  general  bene^t  of  sdl  the  parties  interested,  in 

(1)  Since  reported,  antep-  246. 

shift, 
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ship,  cargOf  and  freight.  If  it  is,  then  all  the  pafties  should  con-    1803. 
tribute  to  defray  it.  If  it  is  not  (as  in  the  cases  of  embargo  and  v«*-v^-*^ 
quarantine,  where  the  delay  and  expense  are  submitted  to,  merely 
that  the  vessel  may  earn  her  freight)  then,  the  party  who  alon^a 
enjoys  the  benefit,  should  alone  sustain  the  loss. 

Leiuis  and  ffare^  for  the  plaintiff. 
JngeraoU  and  JRawle,  for  the  defendant. 


M^Fadden  versus  Parker  et  aL 

THIS  was  an  action  brought  against  Parker  m&Wharton^  the^ 
indorsers  of  a  promissory  note,  instituted  at  the  satne  time, 
that  an  action  was  brought  against  Gtforge  Eddie^  the  drawer  of 
the  note.  There  had  been  a  trial,  and  verdict  for  the  plaintiff, 
in  December  term  1801,  subject  to  the  opinion  of  the  Court  upon 
a  case  stated,  involving  two  questions:  1st.  Whether  a  plea 
puis  daretp,  continuance^  had  not  been  entered  too  late  by  the 
defendants?  And  2d.  Whether  the  new  matter  pleaded,  was 
sufficient  to  bar  the  plaintiff's  recovery?  After  some  argument 
on  the  case,  at  December  term  1802,  the  parties  made  the  fol- 
lowing arrangement: 

*^  That  the  judgment  shall  remain  as  a  security,  and  an  issue 
^*  be  formed  and  tried  under  this  agreement.  That  the  defendants 
^  be  permitted  to  enter,  at  this  time,  a  plea  puis  darein  continue 
**  ancej  with  like  effect,  as  if  it  had  been  entered  at  the  day 
**  given  for  their  next  appearance,  after  the  new  Aatter  occurred. 
"  That  the  plaintiff  be  allowed  to  give  evidence  of  all  facts  and 
'^  circumstances  to  show,  that  the  new  matter  pleaded  ought  not 
^^  to  operate  as  a  discharge  of  the  defendants.  That  the  de- 
^  fendants  be  allowed  to  give  evidience  of  all  facts  and  cir- 
^  cumstances  to  repel  such  evidence,  on  the  part  of  the  plaintiff, 
*^  to  show  that  such  new  matter  ought  to  operate  in  their  dis- 
^^  charge;  and  to  establish  that  the  plaintiff  has  received  actual 
^<  value,  or  security,  for  die  debt,  from  the  drawer  of  the  note. 
^^  And  that  it  be  admitted,  on  the  trial,  that  notice,  in  due  form 
^'  of  law,  was  given  to  the  defendants,  by  the  plaintiff,  of  the 
**  non-payment  of  the  pote,  on  which  the  suit  is  founded." 

Under  this  agreement,  the  defendants  relinquished  all  former 
pleas,  and  entered  puis  darien  confimuzncey  die  plea  of  payment, 
with  leave  to  give  the  special  matter  in  evidence. 

On  die  trial  of  the  cause,  it  appeared,  that  a  testatum  ca.  sa. 
had  issued  into  Northampton  coimty^  returnable  to  December^ 
term  1797,  in  the  case  of  M'Fadden  v.  Eddie ^  upon  which  the 
defendant  was  arrested;  that,  while  he  was  in  custody,  he  gave 
a  bond  and  warrant  of  attorney  to  confess  judgment  to  the  plain- 

^tiff^ 
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1803.    tiiF,  intendttig  that  the  judgment  should  operate  upon  lands  which 

\m^^mj  he  claimed  in  Northampton  coimty,  but  which  eventually  proved 

to  b^  no  security,  though  taken  in  execution  and  offered  for  sale, 

on  a  venditioni  exponas;  and  that,  on  the  29th  of  November  1797, 

the  plaintiflp  wrote  to  the  sheriff  in  the  following  terms:  "  Sir, 

1  request  and  desire  that  you  discharge  the  defendant,  in  the 
above  writ  mentioned;  he  having  satisfied  me  of  the  debt,  inte- 
rest, and  costs  j"  and  that  the^  sheriff  thereupon  returned  the 
writ,  ^  C.  C.  Afterwards  discharged  from  execution,  by  order 
of  the  plaintiff," 

The  defence  was  placed  on  two  grounds:  1st.  That  the  holder's 
acceptance  of  a  security  from  the  drawer,  in  satisfaction,  was 
a  release  of  all  the  parties  to  the  note;  however  inadequate  the 
security  accepted;  and  however  defective  the  tide  to  the  property 
might  afterwards  appear.   1  Stra*  691,    Noy^  140,    3  Mod.  86. 

2  Show.A^l.  Doug.  236,  7.  250.  2  Vez»  54a.  4  Vez.  824.  832, 3. 
AmbL  79.  1  DaU.  Ref.  254.  7  T.  I^ep.  421.  2d.  That  the 
release  of  one  of  two  joint  debtors,  is  the  release  of  both ;  and  the 
discharge  of  a  defendant  from  a  ca.  sa.  is  tantamount  to  a  pay- 
trient  or  extinguishment  of  the  debt.  4  Burr.  2482.  3  Wils.  14. 
1  T*  Hep.  557.  6  7'.  Rep.  525.  2  Bi.  Rep.  1237.  f  O  1  Bous.  &f 
Ptiii.  665.  2  Bous.  &f  Pull.  61. 

For  the  plaintiff  it  wa^  premised,  that  there  was  no  negligence 
imputSable  to  him ;  that  notice  of  the  non-pa}rment  was  regularly 
given,  befoi^e  any  indulgence  was  shown  to  the  drawer  of  the  note; 
and  that  every  arrangement  with  the  draM^er  was,  in  fact,  for 
the  benefit  of  the  indorsot.  It  was  then  contended,  1st.  That 
considering  the  relative  situation  of  the  parties,  before  the  dis- 
charge from  the  ca.  sa.  the  holder's  acceptance  of  a  security  from 
the  drawer,  was  not  a  bar  to  his  remedy  against  the  indorsor* 
And  2dly.  That  whatever  might  be  the  operation  of  the  dis- 
charge from  the  ca.  sa.  as  to  the  ^drawer,  it  did  not  extinguish 
the'  debt  as  to  the  indorsor. 

1st.  The  drawer  and  indorsor  of  a  promissory  note,  are  not 
joint  debtors;  but  are  indebted  to  the  holder  on  separate  and 
distinct  contracts;  the  former  being  bound  to  pay  at  all  events'; 
the  latter  only  in  case  of  the  drawers  default,  and  of  the  holder's 
giving  due  noUce  of  it,  and  pursuing  a  recovery  against  the 
drawer  with  reasonable  diligence.  Kyd^  22.  72,  3.  74,^75.  110. 
76*  Upon  notice  of  the  drawer's  default,  the  indorsor  becomes 
an  absolute  debtor,  not  a  surety;  and  it  is  a  duty  immediatdy 
to  pay.  If  he  delays  payment,  it  is  a  wrong;  and  he  shall  not 
Afterwards  take  advantage  of  it.    The  holder  is  not  bound'  to 

(1)  The  cue  in  2  Bl:  Rep,  1237.  was  eited  bv  the  defendant's  counsel,  as 
the  sing^le  authority  in  opposition  to  their  doctrine ;  but  condemned  as  a  bad 
pcecedentt  in  the  wont  or  Sir  miliam  Blackitene*  worktf. 
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pmsue  the  drawer;  but,  after  notice  to  the  indorsor,  he  may  do    1803. 
every  thing  he  can  to  get,  or  to  secure,  his  money  from  the  u*v*^ 
drawer:  provided  he  does  not  thereby  deprive  the  indorsor  oi 
his  remedy  over.  1  Bom.  &?  PulL  655.  ^BidL  N.  P.  271. 

2d.  As  no  misconduct  is  imputable  to  the  plaintiff,  neither  can 
it  be  said,  that  he  has  received  an  actual  payment,  or  satisfac- 
tion, for  the  debt.  The  bond  and  warrant  of  attorney  were 
obviously  taken  as  a  collateral  security;  and  not  with  an  inten- 
tion to  release  the  obligation  of  either  of  the  pardes  to  the  note.^ 
Doug*  237.  But  even  upon  the  strictest  application  of  the  rule 
of  law,  the  arrest  of  one  man  upon  a  ca*  sa.  cannot  be  deemed  a 
satisfaction  for  another  man's  debt.  The  drawer  and  the'indor- 
sor  cannot  (like  co-obligors  or  partners)  be  sued  in  the  same 
action;  and  when  judgments  are  obtsdned  against  them  in  se- 
parate actions,  ^fi^fcu  may  issue  on  (me  judgment,  and  a  ca.  na. 
upon  the  other.  AU  the  authorities,  cited  for  the  defendants,  are 
in  cases  of  a  joint  ca.  scu  But  the  authorities  for  the  plaintiff  are 
express,  that  it  must  be  an  i^ctual,  not  a  constructive,  payment 
by  one  debtor,  to  discharge  another  debtor,  upon  a  distinct  con* 
^ct,  though  for  the  same  sum.  And  the  release  of  the  debtor 
in  execution,  however  it  may  affect  th/e  right  and  the  remedy  of 
the  plaintiff  in  the  execution,  cannot  affect  the  ri^t  or  th^  re* 
medv  of  any  other  person.  Ttdd.  412.  Hob.  59,  60,  61.  1  WtU. 
46.  2  BU  Rep.  1235.  '4  T.  Rep^  825.  Thus,  M^Fadden^  the 
holder  of  the  note,  may  sue  Parker  and  Wharton^  the  indorsors; 
and  they,  having  paid  the  note,  may  sue  Eddie^  notwithstanding 
his  discharge  from  the  ecu  sa. 

The  Court,  in  the  charge,  left  it  to  the  jury  to  consider, 
whether  the  plaintiff  had  accepted  the  bond  and  warrant  of  at- 
torney, in  satisfaction  of  the  debt,  due  upon  the  note;  and 
thereupon  intended  to  release  both  the  indorsors  and  the  drawer. 

The  jury,  upon  this  charge,  gave  the  plaintiff  a  verdict  for 
the  amount  of  the  note,  with  interest. 

But  on  a  motion,  for  a  new  trial,  the  counsel  of  the  defen- 
'  daiits,  urged,  that  the  extinguishment  of  the  debt,  by  the  dis- 
charge of  Eddie  from  the  ca.  sa.  was  a  point  of  law  clearly  in 
their  favour;  on  which  they  cited  additional  authorities,  and 
reasoned  more  at  large,  than  at  the  trial;  that  the  agreeihent 
under  which  the'  issue  was  formed,  did  not  waive  the  benefit  of 
the  strict  rule  of  law;  and  that  the  court,  instead  of  leaving  the 
case  to  the  jury,  oueht  to  have  charged  expressly  in  favour  of 
the  defendants.  S  BL  Com.  390.  2  T.  Rep.  120. 

The  counsel  for  the  plauntiff  answered,  that  the  verdict  was 
conformable  to  the  real  justice  of^ the  case;  that  the  agreement, 
under  wluch  the  issue  was  formed,  was  meant  to  bring  the  case 

before 
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J1803.  before  the  Jury  upon  its  equitable  circumstances;  that  the  Court 
w-iy*»^  fairly  left  the  decision  to  the  jury,  upon  the  genuine  principle 
of  the  agreement.  Doug.  248.  (236.)  250.  2  SM.  57S.  8  T. 
Sep.  168.  2  T.  Hep.  4^  4  T.  Sep.  468.  1  Salt.  1.16.  2  SaU.  646. 
and  that  even  on  the  strict  pioint  of  law,  die  plaintiff  was  entitled 
to  a  verdict;  none  of  the  opposite  cases  applying  to  separate 
debtors,  on  distinct  contracts,  who  could  not  be  sued,  as  joint 
debtors. 

By  the  Court.  The  case  has  been  well  argued  at  the  bar; 
and  the  Judges  have  enjoyed  an  opportunity  to  consider  it, 
with  more  deliberation,  than  could  be  bestowed  upon  it,  during 
the.triaL 

We  are  now  convinced,  that  the  principal  pomt*of  law,  should 
have  been  <lifferently  presented  to  the  jury.  It  is  cleariy  in 
favour  of  the  defendants;  and  ought  to  have  been  so  stated  in 
the  charge. 

The  construction  of  the  agreement,  however,  is  a  distinct 
subject  for  consideration.  The  counsel,  who  drew  the  agree- 
ment, are  essentially  at  variance  upon  its  design  and  meaning; 
and  the  Court  have  not  formed  (nor  is  it  nece'ssary,  at  this  time, 
that  we  should  form)  a  decided  opinion  upon  the  subject.  The 
intention  of  the  parties  to  the  instrument,  will  be,  properly,  left 
to  the  jury  on  the  new  trial;  which,  for  the  reason  ah^ady 
assigned,  it  is  our  duty  to  award. 

New  trial  awarded. 

For  the  plaintiff,  Ingeraoll  and  Dallas. 

For  the  defendants,  E.  TiVgAmtm  and  JSaHowel/*- 
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sinless  versus  Wdah  et  al. 

CfCJRE  FACIAS  against  yohn  Wehhy  Redman  Byrne^  and  die 
^  Bank  of  the  United  Statesj  garnishees  in  a  foreim  attach- 
ment, issued  by  the  plaintiff  agunst  M.  Moare^  of  CharkaUnu 
The  facts  were  these  :^il/<99r^,  being  indebted  to  several  persona 
in  Philade^hia^  remitted  to  Redman  Bymcy  a  biU  of  exchange, 
dated  the  13th  of  November  1800,  drawn  by  Joseph  Bumcy  in 
favour  of  Redman  Bymey  on  John  Welshj  at  60  days  sight,  for 
1700  dolliars;  saying;  in  the  letter  that  indosed  the  biU,  *^  I  will 
^^  send  the  duplicate,  in  a  feir  days,  with  directions  what  to  do 
*^  with  it."  Accordingly,  on  the  22d  of  November ^  he  wrote 
again  to  Byrne^  ordering  the.  folio  wing  disposition  of  the  bill: 

"  To  Martin  Bernard      ........     roi 

*<  To  Moore ^  surviving  partner  of  Goldthwcute  •    29  Dollars. 

*^  To  Jesse  Sharpless 400  Dollars. 

♦^  To  M.  Shields .    .    ,    .  300  Dollars. 

"  To  Robert  Campbell      ........  400 

**'The  balance  to  be  divided  equally  between  Mr.  Carr  and 
''M'Goffin:' 

Soon  after  the  receipt  of  his  letter,  Byrne  showed  it  to  the 
plaintiff,  and,  also,  to  John  Shields  \  told  each  of  them  of  the  ap. 
propiiations;  and  promised  to  pay  each  the  sum  specified,  when 
the  cash  sh9uld  be  received.  And,  on  the  26th  of  December 
1800,  he  wrote  to  Moore^  that  the  bill  ^should  be  disposed  of, 
'I  as  lus  last  letter  cUrected."  Subsequent  to  these  communica- 
uons,  the  plaintiff  issued  a  foreign  attachment,  on  which  the  pre- 
sent scire  facias  is  grounded*  Byrne  informed  Moore j  of  the  oc* 
currence;  and  called  for  instructions,  on  the  8th  of  January 

1801; 
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1803.  I30I;  and  on  the  6th  of  February  following,  Moore  answered, 
\_,-^  _'  ^*  I  would  rather,  if  by  any  means  you  could  have  it  done,  that 
"  Sharpless  should  be  got  to  put  up  with  8  or  900  dollars;  and 
''  the  rest  to  be  paid  to  the  odier  people  mentioned,  as  far  as  it 
*'  will  go."  But  Byrnej  conceiving  himself  bound  to  pay,  ac- 
cording to  the  first  appropriation,  did  not  mention  this  proposi- 
tion to  Sharpless.  In  the  meantime,  the  bill  of  exchange,  which 
had  been  accepted  on  the  28th  of  November y  was  regularly  pro- 
tested for  non-payment;  Welsh  assigning  the  attachment,  as  the* 
cause  of  his  refusal  to  pay. 

On  the  trial  of  the*  cause,  it  was  contended,  ybr  the  plaintiff^^ 
that  the  property  in  the  bill  continued  to  be  Moore^s^  at  the  time 
of  the  attachment;  and  that  the  creditors  had  acquired  no  lien 
upon  it.  4  Burr.  2174.  The  letter  of  appropriation,  is  nothing 
more  than  a  private  order,  to  pay  the  money,  when  it  was  re- 
ceived; and  Moore  had  a  power  to  revoke,  or  alter  it  (as,  in  fact, 
he  did,  in  his  letter  of  the  6th  of  February)  at  any  time  before 
actual  payment  to  the  creditors. 

But  it  was  insisted,  by  the  co^unsel  for  the  defendants^  that  the 
letter  of  the  22d  of  November ^  amounted  to  an  irrevocable  appro- 
priation and  transfer  of  the  fund;  that  iByme  became  a  trustee, 
for  the  creditors  named  in  the  letter;  and  that  the  trust  fund 
was  not  liable  to  a  foreign  attachment.  Ambl.  297.  1  Atk.  124. 
2  Ati.  207.  1  F.  Fez.  280.  1  Fez.  331, 2.  1  East.  550.  5  T.  Rep. 
215.494. 

By  the  Court:  (1)  The  plaintiff  had  a  legal  right  to  institute 
the  attachment,  which  cannot  be  divested,  by  any  irregular  at- 
tempts to  obtain  a  preference,  from  the  trustee  himself.  ,  The 
only  question  is,  whether  the  fuTid  attached,  can  be  regarded, 
under  the  circumstances  of  this  case,  as  the  property  of  Moore  f 

The  facts  are  few,  but  powerful.  Moore  remits  the  bill  to 
Byrney  with  express  directions  to  apply  the  money,  to  the  pay- 
ment of  specific  creditors  in  Philadelphia;  and  Byrne  ymdcT'  , 
takes  to  do  so.  Independent  of  the  communication  to  the  plain- 
tiff, Byrne  mentioned  the  general  appropriation  to  Shields^  with 
a  direct  and  positive  promise,  to  pay  Shields  his  proportion  of 
tiie  money. 

Under  these  circumstances,  it  is  clear,  that  there  could  be  no 
revocation  of  the  appropriation,  in  favour  of  Shtefds;  to  whom 
Byrne  himself  had  become  responsible:  but  the  doubt  arises^ 
as  to  the  situation  of  those  creditors,  who  had  received  no  inti- 
mation of  the  remittance.  If,  indeed,  no  notice  had  be6n  riven 
to  €my  of  the  creditors,  we  do  not  think  that  any  of  the  creditors 

(1)  The  causcvwas  tried' at  NUi  Print ,  Philadelphia,  on  the  16th  of  ^une 
1803,  before  Smith  an^  Brackehbidgb,  ^tigea. 
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would  have  acquired  a  vested  interest  in  the  fuiid,  by.  the  terms  1S03. 
of  the  correspondence  between  Moore  and  Byrne.  But  it  is  a  ^i^^y^ 
material  fact,  for  the  consideration  of  the  juiy,  that  the  plaintiff 
received  information,  not  only  of  his  own  apportionment,  but  of 
the  distributive  shares  of  all  the  creditors  j  and  that  he  never 
objected  to  diis  appropriation  of  the  fund,  until  he  issued  his  at- 
tachment. If  the  jury  shall  think,  from  this  fact,  that  the  plaintiff 
ratified,  or  acquiesced,  in  the  distributive  appropriation;  the  law 
will  not  permit  him,  afterwards  to  monopolize  the  fund,  in  the 
way,  that  the  present  suit  contemplates* 

Brackenridge,  Justice.  The  equity  of  the  case  13  strongly 
in  favour  of  the  defendants;  but  I  find  it  difficuk  to  surmount 
the  strict  rules  of  law,  as  to  those  creditors,  who,  receiving  no 
notice,  acquired  no  right.  The  creditor  who  received  notice, 
and  assented  to  the  appropriation,  had  clearly  a  vested  inte- 
rest. But,  I  incline  to  think,  the  law  in  favour  of  .the  credi- 
tors stops  there j  unless  the  fact  is  sufficiently  ascertained,  to 
satisfy  the  jury,  that  the  plaintifi*,  by  his  conduct,  approved 
:ind  assented  to  the  whole  appropriation,  after  he  was  fully  ap- 
prised of  it.  That  fact,  the  important  one  in  the  cause,  if  found 
affirmatively,  by  the  jury,  must  be  decisive  in  favour  of  the  de- 
fendants. 

On  the  day,  succeeding  that,  upon  which  the  charge  was  de- 
livered, the  jur)'  returned  to  the  bar,  and  declared,  that  they 
could  not  agree  upon  a  verdict;  proposing,  at  the  same  time, 
several  legal  questions,  for  the  solution  of  the  Court. 

But  Smith,  Justice^  observed,  that  it  would,  probably,  extri- 
cate the  jury  from  their  embarrassment,  as  well  as  relieve  his 
own  mind,  to  inform  them,  that  since  the  adjournment,  he  had 
entirely  changed  his  opinion,  upon  )the  principal  legal  point  in  the 
cause.  He  said,  that  he  had  always  thought  it  more  honourable 
to  retract  an  eiToneous  opinion,  when  the  error  was  discovered, 
than  to  persist  ill  it,  upon  the  suggesttens  of  a  false  and  pernicious 
pride.  He  then  dechred,  that  on  full  reflection  and  research, 
during  the  Yecess,  he  had  been  convinced^  that  from  the  time  of 
receiving  Mooters  letter,  ordering  specific  payments,  to  the  enu- 
merated creditors,  Byrne  became  a  trustee  for  those  creditors; 
and  that  the  creditors  thereupon  acquired- such  an  interest  in  the 
trust  fund,  as  could  not  be  divested,  or  affected  by  the  plaiutiff^s 
attachment.  (!)• 

The  jur}',  having  again  retired,  soon  agreed  upon  a  verdict, 
in  favour  of  the  plaintiff",  for  400  dollars ;  being  the  sum  to  whicli- 
he  was  endtled  by  the.original  appropriation  of  tlie  bill  of  exchange. 

(1)  Brackenridge.  yiistice,  expressed  no  opinion  upon  Hiis  occasion; 
Hut  seemed,  silently,  to  assent  to  the  statement  nt^v  made  by  Judge  §mi  '•n. 
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The  Commonwealth  t^^r^t/^  Baynton  et  aL 

DEBT,  on" the  official  bond  of  Petir  Baynton^  as  state  trea- 
surer, dated  the  11th  of  January  1797,  against  him,  and 
his  sureties,  David  Lenoxy  WiUtam  Hall^  znd  Joseph  BuUock.  It 
\viis  admitted,  that  there  was  a  considerable  balance  due  from 
Baynton  to  the  state;  but  the  defence  taken  for  his  sureties  was 
on  r.vo  distinct  grounds:  1st.  That  the  treasurer  is  elected 
aniiuallj';  he  is  required  to  give  bond  on  every  election;  and 
that  liJs  sureties  in  the  present  bond,  are  only  liable  for  any  de* 
fuit^  iictudly  incurred,  during  the  year,  commencing  in  January 
1797,  and  ending  in  January  1798.  2d,  That  by  the  conduct  of 
the  legislature,  in  frequent  subsequent  re-appointments  of  Bayn'- 
ton^  as  treasurer;  and  by  the  conduct  of  the  accounting  officers, 
who  had  the  legal  examination  and  controul  of  his  accovmts;  the 
sureties  were  virtually  discharged*  Oil  xhtjirst  point,  were  cited, 
Co7isU  Penn.  art.  6.  s.  5.  3  vol.  State  Zotw,  221.  2  Ibid.  756* 
2SaUnd.'^lU  .%/.  18.  ALIO.  Parky277.  Leon.  2AO.  Moor^ 
126.  274.  2  Vern.  518.  On  the  second  point,  there  was  a  general 
reference  to  the  Acts  of  Assembly,  and  to  the  public  records, 
in  relation  to  the  state  treasurer's  accounts,  and  to  the  repeated 
elections  of  Mr.  Eaynton;^^a\iL  the  following  authorities  were 
cited:  Co.  Litt.  206,  7.  1  RolL  Abr.  457.  463.  2  Fez.  Jun.  SAO. 
4  Vez.  824.  2  P.  Wms.  542.  1  T.Rep.  291.  2  Bous.  isf  PulL  62. 
3Br^Ch.l.  ti  State  Laxvsy  132.  Cotno.AM.  Vern.  24.  2Broivnl. 
107.  12  Mod.  559. 

On  the  part  of  the  Commontvealth^  2l  strict  scrutiny  was  noade 
into:  the  bank  deposits  and  drafts  of  Baynton^  to  ascertain  the 
period  when  the  deficit  arose,  and  its  subsequent  fluctuations: 
And  it  was  contended,  1st.  That  from  the  nature  and  extent 
of  the  ^obligation,  the  sureties  were  bound  to  indemnify  the 
state,'  unless  they  could  show,  that  there  was  an  express  re- 
lease; that  the  recovery  was  ba'rred  by  lapse  of  time;  or  that 
a  settlement  with  the  principal,  had  extinguished  the  claim 
upon  the  sureties.  2d.  That  the  indemnity  of  the  bond  ex- 
tended to  the  general  duty  of  the  treas\u*er,  as  well  as  to  his 
fidelity  in  pecuniary  transactions;  and  as  soon  as  he  cesised 
to  make  the  bank  of  Pennsylvania  the  depositary  of  the  public 
itioneyj  or.  as  soon  as  a  false  estimate  of  accounts  was  exhibited; 
the  bond  was  forfeited.  Sd^  That  from  the  very  nature  of  the  in- 
demnity, its  obligation  is  co-extensive  with  the  continuance  of 
rise/^croj?;/,  in  the  office;  and  the  only  questions  are,  whether  the 
siircties  could  so  engage?  and  whether  diey  have  so  engaged? 
That  oh  the  fticts  (even  supposing  the  indemnity  of  the  bond  to 
be  limited,  by  an  itiriplied  connexion  with  the  annual  tenure  of  the 
office)  there  was  a  deficit  of  inactive  public  money,  at  the  end  of 

the 
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th^year  1798;  not  found  in  the  bank,  nor  accounted  for  in  any  1803. 
public  deposit,  or  application.  On  these  several  points,  the  follow-  ^  ■■^■■i.# 
ing  authorities  were  cited:  3  State  Lawtr^  132.  4  Ibid.  301. 
4  Vez.j.  829.  Sayre^  115.  2  P.  Wms.  287.  1  Bous.  &?'  Pull.  419. 
422,  3  State  LawSy  222.  s.  9,  10.  2  .f/a/ir  Z(zt(;j,  753.  s.  6,  7. 
6  State  Laws,  490.  3 -Da//.  -«q&.  500.  2  Jai/nrf.  411.  1  T.  Sep. 
295.293.  JSuit^.  275.  337.  Bar  dr.  424.  3  Leon.  240.  Moor,  126. 
274.  2  Cha.  Ca.  84.  Show.  216. 

The  CounT,  in  the  charge,  directed  the  jury,  in  point  of  law, 
to  confine  the  responsibility  of  the  sureties,  to  a  deficit  occurring 
during  the  year,  ensuing  the  date  of  the  bond.  But  if,  from  the 
evidence,  they  were  satisfied,  that  there  was  a  deficit,  during  that 
year,  they  thoup^ht,  that  a  verdict  should  be  in  favour  of  the 
commonwealth  for  the  amount. 

Verdict  for  the  defendants.  (1) 

M^'Kean,  (attorney-general)  and  Dai^/Icu  for  the  commonwealths . 
Rawle,  for  the  deifendants. 


Watson  et  ai.  versus  The  Insurance  Company  of  North 

America. 

THIS  was  an  action  on  a  policy  of  insurance,  in  which  the 
declaration  was  for  a  total  loss.  On  the  trial,  it  appeared, 
that  the  assured  had  demanded  payment  of  a  total  loss,  which 
the  defendants  refused  to  pay;  but  there  was  no  evidence  of  an 
actual  abandonment,  or  offer  to  abandon,  to  the  underwriters,  be- 
fore the  suit  was  instituted;  and  the  proof  was  of  a  loss  in  its 
nature  total.  The  jury  gave  a  verdict,  in  favour  of  the  plaintiff, 
finding  damages,  as  for  a  partial  loss ;  subject  to  the  opinion  of 
the  Court,  upon  a  motion  for  a  new  trial,  to  consider  two  points 
reserved:  Ist.  Whether  a  previous  abandonment,  or  offer  to 
abandon,  was  indispensably  necessary,  to  enable  the  plaintiff  to 
recover  in  this  suit?  And,  2d.  Whether,  on  a  declaration  for  a 
total  loss,  and  proof  of  a  loss  in  its  nature  total,  the  jury  can  give 
damages  for  less  than  a  total  loss? 

After  ai'gument  by  M.  Levy  and  Leiuis,  for  the  plaintiffs;  and 
hy  Moylan,  E.  T^lghman,  ^nd  IfigersoU,  for  the  defendants,  the 
Court  (consisting  of  Shippen,  Chief  Justice,  and  Yeates  and 
Smith,  Justices)  were  of  obinion,  that  the  jury  might  find 
'damac;e8  for  a  partial  loss;  although  the  declaration  claimed  for 
a  total  loss;  and  although  there  was  no  proof  of  an  actuid  aban- 
donment^ or  an  offer  to  abandon,  to  the  under>vriters. 

(1)  It  maybe  proper  to  obseaTC,  that  Mr.  Baynton  did  not  appear,  nor 
take  defence,  in  this  suit :  the  proceedingB  to  recover  from  liim  having  been 
instituted  on  the  ncttlcmcnt  6f  tho  comptroller. 

But 
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1803.  Bu^  Brackenridge,  y^stce^  said,  that  he  thought  there  was 
\^^-i.  sufRc  nt  evidence  a'  the  ^^iiai,  to  induce  the  jun  to  find  vn  aban* 
donmcnt;  ?nd,  on  that  ground  alone,  he  concurred,  in  refti-^.ng 
a  new  trial.  For,  the  general  grounid,  on  which  the  opinion  of 
the  rest  of  the  Court  was  founded,  did  not  appear  to  him  so  con- 
cius.ve,  and  so  £?/?s factory,  as  it  did  to  them. 

Mo^tJn  for  a  new  trial  refused:  and  judgment   jndered  on  the 
-verdict  for  the  plaintiffs. 


Williams  et  al.  Executors  of  Fisher,  versus  Paschall.^/ ^Z. 

DEBT  on  an  arbitration  bond.  Upon  oyer  of  the  bond  and 
conditionyit  appeared,  that  the  defendants,  as  heirs  of  Jona* 
than  PoAchall^  had  entered  into  a  bond,  dated  the  t4th  oif  September 
1796,  ill  the  pcntj  sum  of  500/.,  conditioned  for  the  performance 
of  an  award,  by  arbitrators,  mutually  named'  by  them  and  the 
plahuiffs,  to  be  made  "of  and  concerning  all  mattrrs  in  contro- 
*^  versy  between  theni  respecting  a  certain  bond  given  by  the  said 
^^  yonathan  Pcuichall  to  the  said  James  Fmher  (the  testator)  and 
*^  respectmg  all.accouhts,  which  they  .the  said  heirs  oi  Jonathan 
*V  Pqichall  may  exliibit  as  payments  in  discharge  of  the  said  bond, 
^.and  of  and  concerning  all  and  all  maimer  of  actions,  &c.  &c*  re- 
*'  spectitig  the  said  bond  and  accounts,  &c."  The  award,  which 
was  set  forth  on  the  record,  after  reciting  the  bond,  and  submission, 
concludes  that  "  the  ai'bitratQfs  are  of  opinion,  that  the  defendants 
"  arc  justly  indebted  to  the  plaintiffs  in  die  sum  of  310/.  11*.  4J^/." 
The  defendants  pleaded  specially,  **  that  the  plaintiffs  ought  not 
*^to  have  and  maintain  their  action  aforesaid,  against  them,  be- 
^^  cause  they  say,  that  the  said  arbitrators,  in  making  the  said 
*•;  awai'd,  at  the  lime  and  place  aforesaid,  from  a  mere  inadver- 
<^  tancy,  error,  mistake,  and  misapprehension,  of  the  law  and 
"  right  and  jife'tice  of  the  case,  calculated,  allowed,  and  addedj 
"  the  full  interest  of  six  per. cent,  per  annum,  on  the  whole 
^^  amount  of  the  principal  sum  mentioned  in  die  bond,  submitted 
*^  to  their  arbitrament,  for  a.  long  time,  that  is  to  say,  tor  twenty- 
'^bix  years  and  upwards;  although,  within  the  sanie  time,  many 
^^  payments  and  advances  had  beep  made  by  these  defendants, 
^^  and  on  their  account,  to  the  said  James  Fisher  in  his  lifetime, 
"  and,  after  his  decease,  to  the  said  plaintiffs,  on  account  of  the 
*'  said  bond,  to  the  full  amount  of  the  principal  and  interest  due 
"  oh  the  said  bond ;  but  on  which  payments  and  advances,  from 
<^  a  mere  mistake,  error,  and  misapprehension  of  the  law  and 
**  right  and  justice  of  the  case,  no  interest  was  calculated,  or  al- 
**  lowed,  by  the  said  arbitrators,  in  making  and  forming  their 
''  said  award:  nor  were  the  said  payments  and  advances  deduct- 
••  ed,  as  by  law  and  right  they  oug^t  to  have  been,  from,  the  monies 

«  due 
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**  due  on  the  s^udbond^  at  the  respective  tim  s^  when  such  pay-    18  3. 
"  ments  and  advances  were  made,  or  at  any  time,  or  times',  be-  ^■i^v^^** 
^^  fore  publishing  the  said  award.    And  this  the  said  defendants 
"  are  ready  to  verify,  &c«" 

To  this  plea,  the  plaintiffs  demurred;  and  it  was  agreed,  that 
the  Court  should  decide,  1st.  Whether  the  award  was,  in  itself, 
good.  2d.  Whether,  if  the  award  was  good,  the  plea  could  be 
sustained? 

jB.  Tilghman^  in  support  of  the  demurrer,  contended,  that  the 
award  was  good  in  itself ;  and  that  the  plea,  which  entered  into 
the  merits  of  the  original  controversy  submitted  to  the  arbitra-* 
tors,  was  bad.  1  Vez.jr.  365. 

Lewis^  for  the  defendant,  admitted,  that  in  a  common  law 
coun  in  England^  the  plea  would  be  bad ;  but  he  insisted,  that 
any  plea,  which  contained  matter  proper  for  a  bill  in  eqoity 
there,  would  here  be  sustained  in  a  Court  of  common  law,  from 
the  necessity  produced  by  the  want  of  a  Court  ot  equity.  If, 
therefore,  the  award  is  bud  on  the  face  of  it,  the  formjof  the  plea 
is  immaterial.  And  it  has  been  decided  in  Pennsylvania^  tha. 
an  award  is  not  good,  unless  it  determines  the  whole  matter  in 
dispute,  and  submitted;  nor  if  it  exceeds  the  subject  submitted, 
unless  the  excess  can  be  separated  and  rejected ;  nor  if  it  decides 
matters  submitted  on  one  side,  without  deciding  the  matters  sub- 
mitted on  the  other  side.  Huff*  w  Parker^  Comp.  PL  PhiU  Re- 
moved  into  the  Subreme  Court  by.  writ  of  err  or  ^  April  1787.  If, 
in  short,  the,  arbitrators  mistake  in  a''  plain  point  of  law,  their 
award  ought  to  be  set  aside.  3  P.  Wms.  362.  3  AtL  486.  404. 
529.  And,  in  the  present  instance,  the  allowance  of  interest  on 
the  one  side,  and  the  rejection  of  it  upon  the  otlier,  is  a  plain  er- 
ror in  Jaw  and  ji^stice. 

Raxuky  in  reply,  having  cited  1  Burr.  277.  was  stopped  by  the 
Couit. 

Shifpen,  Chief  Justice.  We  are,  unanimously,  and  clearly,  of 
opinion,  that  the  award  is  good,  in  itself;  and  that  the  plesi  is  bad. 
As  to  the  equitable  power  of  the  Court,  we  are  often,  for  the  sake 
of  right,  obliged  to  introduce  a  chancery  relief;  but  it  is  only  in 
cases,  where  we  can,  by  such  an  interference,  do  justice  to  botli 
sides;  never  to  aid  one  man  at  the  expense  of  another.  If,  tor, 
relief  is  granted  in  the  case  of  an  award,  it  must  be  on  a  plain 
error  in  law,  or  fact,  specificaly  set  forth;  which  is  not  the  pre* 
sent  case. 

Judgment  for  the  plaintilT 
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December  Term  1803. 


Crawford  et  al.  'versus  Willing  et  al. 

THIS  wns  an  action  of  account  render,  brought  by  Crawford" 
and  Co.  oi  Rotterdam  against  Willing  and  Morris  of  Phu 
ladelphta.  There  was  a  judgment  quod  computenty  under  ivhich 
the  auditors  reported,  "  that  die  sum  of  1658/.  lis.  Sd.  PennsyU 
vanid  currency  is  due  from  the  defendants  to  the  plaintifTs;  but 
not  being  agreed,  with  respect  to  an  allowance  of  mterest,  they 
submit  that  point  to  the  Court."^  The  plaintiffs  thereupon  filed  a 
suggestion^  "  that  the  defendants  ought  to  be  charged  3770/.  15«» 
for  mterest,  on  die  several  sums  of  money  by  them,  accounted  for, 
m.  their  account,  mentioned  in  the  report  of  the  auditors ;  and 
that  the  plaintiffs  are  entitled  to  have  and  recover  from  the  defen- 
dants the  said  sum  of  3770/.  15^.  as  well  as  theprincipal."  To 
this  suggestion  the  defendants  pleaded^  1st,  "  That  they  ought 
not  to  be  charged  with  the  said  sum  of  3770/.  15*,  for  interest, 
&c*  and  that  the  plsuntiffs  are  not  justly  entitled  to  have  and  i-eco* 
ver  the  same,  &c.  because,  they  say,  that  the  same,  or  any  part- 
tliereof,  is*  not  justly  due  from  the  defendants  to  the  plaintiffs:  and 
this  they  pray  may  be  inquired,  &c."  2d.  Payinent  of  the  principal 
sum.  3d.  The  bankruptcy  and  certificate  of  Morris^  one  of  me 
defendants.  Issue  was  joined  on  the  first  plea;  and  the  second 
and  third  were  confessed. 

On  the  evidence,  it  appeared,  that  the  transactions  on  which 
-  the  debt  to  tl^e  plaintiffs  was  founded,  occurred  before  the  year 
1775;  that  during  the  years  1775  and  1776,  and  during  several 
years  after  the  war,  the  debt  was  repeatedly  acknowledged,  and  a 
remittance  of  the  amount  promised,  in  a  correspondence  between 
the  plaintiffs  and  Morris^  as  the  acting  partner  of  the  defendants; 

that 
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that  the  partnership  commenced  by  articles  dated  the  1  st  of  JxitiU*  1 803. 
ary  1773,  and  continued  for  five  years;  that  the  partnership  was  Smmyfrng 
renewed,  taking  Swanwtck  in  as  a  partner  in  the  year  1783; 
that  partial  remittances  were  made  by  Morris  in  the  year  1786, 
which  reduced  the  balance  of  the  principal  sum  to  the  amount 
reported  by  the  auditors;  and  that  JFi/ffw^- never  knew  of  the 
plaintiiTs  demand,  until  the  present  suit  was  amicably  instituted 
by  agreement  with  Morris  alone,  dated  the  4th  of  Augvst  1798^ 

£.  Tilghman  and  Ingersoll^  for  the  piamtiifs,  proposed  to  in* 
.  quire,  Ist.  Whether  considered  as  a  commercial  case,  generally, 
it  is  not  a  case  in  which  interest  ought  to  be  allowed?  2d.  Whe- 
ther the  special  circumstances  of  the  case,  exclude  the  claim  of 
interest,  with  reference  to  the  law  of  partnership?  3d.  Whether 
^e  case  is  affected  by  the  existence  and  operation  of  the  revo- 
lutionary .war? 

1st.  It  is  true^  that,  in  the  old  books,  the  claim  of  interest  upon 
simple  contract  debts,  is  treated  with  great  rigour,  and  allowed, 
only  in  die  case  of  a  note;  but  the  law,  gradually  accommodating 
itself  to  common  sense  and  common  honesty,  is  atlengtli  setded, 
that  for  money  lent;  for  liquidated  balances:  aay  for  goods  sold 
and  delivered,  where  the  usual  credit  is  expired;  for  money  de- 
tained, which  ought  to  be  paid  over,  and  during  the  continuance, 
as  well  as  before  the  commencement  of  a  suit;  the  creditor  shall 
be  entided  ta  interest.  1  DalL  Rep.  349.  1  Fr.  Vezey^  63.  Rep. 
temp*  Hard.  {Ridgway)  286.  1  Kez.  310.  3  Br.  Ch.  436.  Doug. 
361.  And,  under  circumstances  of  vexatious  delay,  interest  may 
be  recovered,  even  beyond  the  amount  of  the  principaL  Atk.  80. 
2  Vez.j.  300. 

2d.  The  debt  was  contracted,  the  correspondence  was  carried 
on,dunnff  the  existence  of  the  partnership,  between  Willing  and 
Morris.  Each  partner  was,  therefore,  liable,  not  a^  a  surety,  but 
as  a  principal,  for  the  lawful  contracts  and  transacdons  of  the 
other,  in  relation  to  their  joint  business.  1  Wils.  682.  3  F.  Vez' 
277.  Bankrupt  Act  of  Congress  y  s.  34.  Doug.  629. 

34*  The  Couru  ,oi  Pennsylvania  (differing  in  dieir  view  of  the 
subject  fromi  the  federal  Courts)  have  made  an  abatement  of  in- 
terest during  the  continuumce  <}f  the  revolutionary  war  (a  period 
computed  at  seven  years  and  a  half)  in  suits  brought  by  British 
creditors,  against  American  citizens,  the  immediate  parties  to  the 
war:  but  there  is  neither  law,  justice,  nor  precedent  in  any 
Courts  for  applying  the  rule  to  suits  brought  by  the  citizens  of  a 
neutraJ,  or  friendly,  nation:  And  as  to  the  practicability,  as  well 
as  the  lawfulness,  of  a  remittance,  it  is  notorious,  diat  the  inter- 
course between  the  United  States  and  Holland  was  never  sits- 
pended,;at  any. period  of  the  contest. 

^  Lewisy  for  the  defendants,  stated  his  general  position  to  be,  that 
interest  is  not  due  of  course,  upon  an  account  current;  or  an  un- 
liquidated 
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180S,  liquidated  debt.  1  IVih.  376.  3  Wilt.  205.  1  DalL  349,  Doug. 
Cv—'  361.  1  Drill.  265.  3Dall.  313.  1  P.Wms.  376.  3  P.  Wnv;.  205. 
Doug.  361.  Durden  v.  Gaakill;  and  that  the  peculiar  circumstan- 
ces of  the  present  case,  will  not  warrant  a  departure  from  the  ge- 
neral rule.  The  cases  cited  for  the  plaihtiiFs  arc,  indeed,  inappli- 
cable to  the  red  point  at  issue.  Thus,  1  Dull.  Rep.  349,  was  the 
casf*  of  a  single  sum  of  money,  received  at  one  time,  by*the  de^ 
fepdant  from  the  plaintilPs  agent;  not  the  case  of  an  open,  run- 
ning, account.  The  cases  in  \F.  Fez.  63,  and  A'^^tm;.  286.  go  no 
farmer,  than  to  show,  that  when  a  sum  is  ascertained  to  be  due, 
by  settlement,  or  liquidation,  of  accounts,  interest  begins  to  run. 
The  case  in  1  Fezl  310,  contains,indeed,  the  strong  expression,  that 
interest  follows  the  principal,  as  a  shadow  does  the  substance ;  but 
the'  expression  must  be  applied  to»the  subject  before  the  Court: 
which  was  a  legacy,  for  the  education  of  a  child,  bearing  interest 
from  the  very  nature  of,  the  bequest.  And  the  case  in  1  JVils.  682. 
ah>se  upon  a  joint  and  several  hond.. 

To  the  general  position,  howtfver,  that  interest  ia  not  payable, 
n  cases  of  account  current,  and  othtr  ^simple  contract  debts, 
Leivis  admitted  there  were  various  exceptions:  1st.  Where 
there  is  an  express  contract  to  pay  interest.  2d.  Where  the  ac- 
counts have  been  settled,  and  a  liquidated  balance  ascertained. 
3d.  ;Where  a  debt  consists  of  ^  single  s^m  of  money,  and  no  ac- 
count current  has  been  raised  between  the  creditor  and  debtor. 
4th.  Where  there  has  been  an  unreasonable  detention  of  money, 
after  a  demand  of  payment,  or  a  refusal  to  come  to  a  setdement. 
But,  he  insisted,  that  there** was  no  authority,  in  any  case,  to 
justify  a  verdict  for  interest,  beyond  the  amount  of  the  principal; 
not  eveu  upon  a  bond,  if  the  creditor  has  neglected  to  demand 
payment  for  several  years.  14  Vin.  Abr.^60. 

But,  'adverting  to  the  peculiar  circumstances'of  the  case,  Lewis 
contended,  1st.  That  there  was  a  wide  disdnction  between  the 
responsibility  of  Morris^  and  that  of  Willing:  the  correspondence 
being  exclusively  with  the  former,  and  no  demand  of  payment, 
no  notice  of  the  claim,  to  the  latter,  till  1798,  long  after  the  dis- 
solution of  the  partnership.  The  act,  or  assumption,  of  one  part- 
ner, to  bind  the  company,  must  take  place  during  the  continu- 
ance of  the  partnership;  and  here  the  only  prgmise  made -by 
Morris:,  during  the  partnership,  was  in  the  year  1775;  before  the 
money  was  received,  and  merely  importing,  that  the  defendants 
would  remit  it,  when  it  was  coll^jcted;  which,  surely,  is  no  foun- 
dation for  the  charge  of  interest.  3  Bac.  Abr.  517.  2  Ventr  151. 
So  far,  therefore,  as  respects  Willing^  It  is  a  stale  demands 
against  which  every  presumption  will  be  made*  Corwp.  215. 
1  WiU.  742.  1  Atk.  493.  GtW.Eq.  224.  2d.  That  the  operations 
of  the  war,  and  the  high  state  of  exchange,  aiford  a  justification 
for  not  remitting  till  the  peace  of  1783;  and  after  that  epoch,  no 
lemand  was  made  upon  Willingi  till  the  suit  was  brought. 

By 
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By  thcCouRT:  (1^  The  auditor^  have  ascertamed  the  princi-    1803. 
pal  sum;  that  is  due  from  thexlefendants  to  the  plaintifis;  leaving  ^_,- 1^.  luj* 
to  the  Court  the  question  of  interest.  The  only  point  now  to  be 
decided,  therefore,  is  whether  any,  and  what,  interest,  ought  to 
be  paid  upon  the  debt  so  ascertained  f 

The  inquir}'  has  been  naturally,  and  fairly,  pursued,  under  tlie 
considerations  suggested  at  the  bar:  1st.  Whether,  on  general 
principles,  it  is  a  case,,  in  which  interest  can  be  allowed? 
2d.  Whether  any  circumstances,  peculiar  to  the  case,  in  relation 
to  the  parties,  should  prevent  the  allowance  of  interest  here,  in 
opposition  to  a  general  rule?  3d.  Whether  the  effect  of  the  re- 
volutionary war  was  such,  as  to  suspend.the  right  to  interest,  for 
any,  and  for  what,  period? 

1st.  Whatever  may  have  been  the  doctrine  in  former  times, 
we  have  traced,  with  pleasure,  the  progress  bf  improvement, 
upon  the  subject  of  interest,  to  the  honest  and  rational  rule,  that^ 
wherever  one  man  retains  the  money  of  another,  against  his  de- 
clared will,*  the  legal  compensation,  for  the  use  of  money,  sKall 
be  charged  and  allowed.  From  the  single  case  of  a  promissory 
note,  the  instances,  in  which  interest  is  allowed,  have  been  so 
multiplied,  year. after  year,  that  few  Remain  to  be  added  to  the 
legal  catalogue.  In  Pennsylvania  the  policy  is  older,  and  still, 
perhaps,  more  extensive,  than  it  is  in  England.  There,  even  at 
this  day,  an  action  must  be  brought  upon  a  judgihent,  in  order 
to  recover  interest  upon  it;  but  here,  our  act  of  assembly,  so 
early  as  the  year  1715,  made  the  interest  an  inseparable  incident 
of  the  judgmenti  For  my  own  part,  I  an^  prepared  to  say,  with 
the  book  cited,  that  interest  ought  to  follow  a  debt,  as  the  shadow 
does  its  substance.  Even,  in  the  case  of  goods  sold  and  deliver- 
ed, I  would  think  it  right  to  allow  interest,  as  soon  as  the  ex- 
press, 6v  the  implied,  term  of  credit  had  elapsed,  and  a  demand 
of  payment  was  made.  (2) 

In  the  present  action,  there  can  be/ no  doubt,  that  the  tialance 
had  long  been  ascertained  and  acknowledged.  In  England^  it  is 
the  practice  of  merchants  to  balance  their  accounts  annually^ 
and,  by  that  means,  the  interest  of  each  year  becomes  principal, 
in  the  new  account  of  the  succeeding  year.  Without 'adopting 
that  practice,  it  is  clearly  our  opinion,  that  the  defendants  are  ^li- 
able for  jthe  interest  actually  claimed,  unless  some  special  reason 
exempts  them  from  the  general  obligation  of  merchants. 

(1)  This  cause  was  tried  before  Smith,  and  Bracke?iridge,  ^tutiees;  the 
Chief  Justice  declining^  to  sit,  on  account  of  his  relationship  to  Mr.  WiUing; 
3ind  Yeates,  yutticCf  bein^  absent,  on  account  of  indisposition.  The  charge 
was  delivered  by  Judge  Smith. 

(2)  In  the  course  of  tlie  ti'ial.  Smith,  Justice,  declared,  that  the  authority 
of  1  Doll,  265.  (laying  down  the  rule,  that  interest  w^s  not  payable  for  goocU 
sold  and  delivered)  had  been  often  overruled. 

Vol-  IV  2  P  2d.  The 
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1803*  2d.  The  circumstances  suggested,  to  distinguish  the  responsi- 
\mm^m^  biUty  of  Mf*  Willing'^  from  mat  of  hb  partner,  are  not  a  suffi- 
cient  legal,  or  equitable,  answer,  to  the  demand  of  the  plsuntifigi. 
In  WaUon^s  treatise,  on  the  law  of  partnership,  the  cases  on  this 
point  are  collected  and  arranged.  The  result  of  the  whole  is, 
that,  during  the  partnership,  all  the  partners  are  answerable  for 
the  acts  of  each.  It  is  no  ground  of  discrimination  .in  thb  re- 
spect, which  partner  actually  received  the  funds;  which  was  in- 
trusted to  transact  the  business,  or  which  was  igqorant  of  the 
state  of  the  debit  and  credit,  of  the  company  books.  If,  indeed, 
a  public  notice  is  given  by  one  partner,  of  the  dissolution  of 
a  partnership;  and  creditors,  unreasonably  neglecting  it,  will 
place  funds  in  the  hands  of  the  other  partner,  they  must  take  the 
consequence  of  their  own  imprudence.  But  the  present  case  is 
free  from  every  embarrassment  of  this  kbd.  The  debt  was  con- 
tracted during  the  partnership;  and  all  that  was  written  about  it, 
both  before,  and  after,  the  termination  of  the  partnership,  was 
written  by  Mr.  Morris  alone,  without  any  objection,  on  the  part  of 
Mr.  JVHiing;  whose  conduct,  on  the  contrary,  gave  reason  to 
presume  consent  and  approbation. 

Sd.  Nor  will  the  effect  of  the  revolutionary  war,  furnish  the 
defendants  with  a  justification,  or  excuse,  against  the  claim  of 
interest.  We  all  know  the  eminent  services  of  Mr.  Morris  to 
his  country;  and  the  pre-eminent  credit  of  the  house  of  Willing 
and  Morris^  throughout  the  war.  But  these  very  advantages  show, 
that  the  defendants,  of  all  men,  had  it  in  their  power  to  remit  the 
funds,  for  the  payment  of  their  debts,  due  in  neutral  countries. 

This,  then,  is  our  general  position:  the  defendants  are  liable, 
for  die  payment  of  interest,  from  the  time  the  money  was  in 
their  hands,  demanded  and  neglected  to  be  paid,  until  the  war; 
during  the  war,  if  remittances  could  safely  be  made;  and  (if  they 
could  not  be  safely  made  during  the  war)  then  from  the  peace  of 
1783,  until  the  actual  recovery  of  the  principal. 

Unless,  upon  the  whole,  the  jury  can  discover  some  ground 
of  excuse,  which  we  have  not  been  able  to  trace,  the  interest 
ought  to  be  allowed,  in  justice  to  the  plaintiffs:  and,  we  will  add, 
in  justice  to  the  commercial  character  of  our  country. 

The  juiy  found  a  verdict  for  the  plaintiff,  for  4422  dollars  and 
89  cents.  (3) 

(3)  This  sum,  it  is  plain,  was  not  equal  to  one  half  of  the  intercsit  claimetl 
(and  the  calculation  of  interest  was  in  a  mode  favourable  to  the  defend- 
ants) but  it  was  exactly  equal  to  the  principal  sum  reported  by  the  auditors- 
It  is  presumed,  therefore,  that  the  jiu-y  thought  the  interest  ought  not  to  be 
allowed  be>'ond  the  principal. 

Crammond 
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Crammond  et  ah  Executors  of  Cay,  "oerstis  The  Bank  of  ^— y^> 
the  United  States. 

THE  following  case  was  stated  for  the  opinion  of  the  Court: 
^^  On  t}ie  nineteenth  day  of  August  1793,  David  Cay  and 
Andrexv  Clow^  who  then  carried  on  business  under  the  firm  of 
Andrew  Clow  apd  company,  indorsed  a  note  drawn  by  Henry 
Darrochj  bearing  that  date,  for  the  sum  of  eight  hundred  and 
fifty-two  dollars  and  eighty-two  cents;  which  note  was  discount- 
ed by  the  president,  durectors  and  company  of  the  bank  of  the 
United  States^  defendants  in  this  action,  and  the  amount  paid  to 
the  indorsors. 

*^  Before  the  note  became  due  the  drawer,  and  both  the  in« 
dorsors,  died  of  the  yellow  fever;  and  notice  of  non-payment 
was  duly  given  to  the  executors  of  the  surviving  partner  David 
Cay. 

^  On  the  eleventh  of  Afiril  1793,  Andrew  Claw  and  David 
Cay  laid  a  foreign  attachment  on  the  property  of  a  certain 
James  Brown  in  the  hands  of  the  defendants.  Judgment  was. 
obtained  in  December  term  1793,  in  the  names  of  the  present 
plaintifis,  as  executors  of  David  Cay^  the  surviving  co-partner, 

**  A  writ  of  inquiry  has  been  issued  and  the  sum  of  twenty 
five  thousand  five  hundred  and  forty-three  pounds,  two  shillings 
and  three  pence  has  been  found  due  to  the  plaintiffs;  judgment 
was  thereupon  entered  in  the  usual  form.  A  scire  facias  issued 
against  the  defendants  as  garnishees,  in  which,  after  the  general 
proceedings  stated  on  the  record,  there  was  a  trial,  on  the  lOth 
September  1801,  when  the  jury  foimd  for  the  plaintiffs  3354  dol- 
lars; and  on  the  same  day,  judgment  m«i  was  entered. 

**  The  defendants  as  garnishees  of  James  Brown  are  in  pos- 
session of  thirteen  shares  of  bank  stock,  and  of  the  dividends 
thereon  arising  and  accruing,  since  the  first  day  oi  July  1801, 
which  are  subject  to  this  attachment.  And  they  have  received 
payment  of  two  hundred  and  eighty-four  dollars,  and  twenty- 
seven  cents,  being  a  dividend  of  the  estate  of  Henry  Darroch, 
the  drawer  of  the  said  note. 

"  The  question  for  die  opinion  of  the  court  is  whether  the  de- 
fendants in  this  action,  are  entitled  to  set  off  against  the  demands 
of  the  plaintiffs  in  this  action,  the  sum  of  S  S6^^^  being  the  ba- 
lance of  the  note  unpaid? 

After  argument,  by  E.  Tilghmamnd  Ingersolly  for  the  plain- 
tiffs; and  by  Lewis  and  Rawle  for  the  defendants, 

The  Court  (absente  Shippen,  C*  J.)  decided  that  die  set-off 
was  inadmissible. 

M^CuUoch, 
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1803. 
C-v— ^  M*Culloch,  Administrator,  &c.  versus  Young. 

THIS  was  an  action  on  tne  case,  broiight  against  the  defend- 
ant, by  jfohn  M^Culloch^  as  administrator  of  Robert  Par* 
land^t  under  letters  of  administration  granted  Uy  the  Orphan's 
Court,  and  tested  by  *'  the  register  of  wills  for  Prince  George 
county,"  in  the  state  q{  Maryland^  on  the  8th  of  October  1799, 
addressed  to  John  M^Culloch  of  '*  Alexandria^  in  the  state  of 
Virginia.^ 

The  only  controverted  question  in  the  cause,  was  submitted 
to  the  Court,  all  the  judges  being  present:  to  wit;  whether  an 
action  could  be  maintained  in  the  Courts  of  Penmyhania^  under 
the  authority  of  letters  of  administration  granted  in  another 
state? 

And  after  argument  by  M*  Levy,  for  the  plaintiff,  and  by 
Hopkinson  for  the  defendant  (in  the  course  of  which,  1  D^^^ 
Sep.  456.  1  State  Lawsy  30,  DalL  edit,  were  cited): 

The  Court,  adverting  to  the  numerous  instances,  both  since 
and  before  the  revolution,  in  which  such  suits  were  maintained, 
unanimously  pronounced, 

Judgment  for  the  plaintiff. 


Commonwealth  versus  M'Kissick  et  al. 

ON  the  15th  of  March  1B02,  a  rule  was  obtained  upon  the 
receiver-general,  which  was  afterwards  extended  to  the 
secretary  of  the  land-office,  to  show  cause  why  a  fnandamus 
should  not  issue,  commanding  them  to  receive  a  certain  certifi- 
cate, in  payment  for  city  lots,  located  by  the  late  Thomas  Biliinj^-^, 
ion* 

The  application  for  the  rule,  was  founded  upon  an  act  of  the 
General  Assembly,  passed  on  the  9th  of  March  179,6,  (4>  vol. 
p.  IS.'Dall.  e^i^)^ which  contains  the  following  enacting  clause: 

Sect.  1.  ^^  Be  it  enacted,  &c.  That  it  shall  and  may  be  lawful 
"  for  the  Board  of  Property,  and  they  are  hereby  enjoined  and 
"  required,  to  proceed  upon  the  reports  of  the  Commission- 
"  ers  appointed  by  the  act  passed  the  twenty-eighth  day  of 
*'  March,  one  thousand  seven  hundred  and  eighty-seven,  entitu- 
**  led  "  An  Act  for  ascertaining  and  confirming  to  certain  per- 
"  sons,  called  Connecticut  Claimants,  the  lands  by  them  claimed 
"  within  the  county  of  Luzerne^'*  which  have  been  filed  in  the 
"  office  of  the  Secretary,  and  ascertain,  as  nearly  as  they  can, 
**  from  the  documents  so  placed  in  the  Secretary's  office,  and 
"  from  such  further  evidence  as  thev    ..ay  deem  necessary,  and 

«  which 
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*^  which  ahall  be  produced  ta  them,  what  sum  or  sums  ought,  on    1 803. 

^^  the  principles  of  the'  aloressud  law,  to  be  allowed  to  me  res-  ^^y^ 

*'  pective  owners;  and  the  Receiver-General  shall  thereupon  de- 

^  liver  a  certificate  of  such  sum  or  sums  to  the  respective  owners 

^  and  enter  a  credit  in  his  books,  for  the  same,  which  may  be 

**'  transferred  to  any  person,  and  passed  as  credit,  either  in  talcing 

**  out  new  warrants  in  any  part  of  the  state  where  vacant  land 

**  may  be  found,  or  paying  arrearages  on  former  grants;  Provided 

**  nevertheless^  That  the  value  of  the  land,  for  which  such  certi- 

^^  ficates  are  so  to  be  delivered  to  the  aforesaid  claimants,  shall 

*'  not  be  estimated  otherwise  than  if  the  same  had  been  made  by 

"  the  Board  of  Property  immediately  .after  the  report  of  the 

*^  aforesaid  Commissioners,  in  pursuance  of  the  law  herein  be- 

•*  fore  mentioned:  And  provided  further^  That  the  claimants, 

^^  who  are  by  this  act  intended  to  be  compensated,  shall,  at  the 

"  time  of  receiving  the  certificates  aforesaid,  release  to  the  com- 

"  monwealth  their  respective  claims  to  the  lands,  for  which  they 

"  shall  receive  compensation.'^ 

Thomas  Billington  purchased  several  certificates,  which  had 
been  issued  under  the  authority  of  this  act,  and  tendered  them 
in  payment,  for  warrants  to  be  located  on  certain  lots  in  the  city 
of  Philadelphia^  which  he  alleged  to  be  "  vacant  landy.  The  Icr 
gislature  having  granted  all  the*  unappropriated  city  lots  to  the 
inspectors  of  the  prison  of  Philadelphia,  for  public  uses,  the  in- 
spectors employed  counsel,  to  oppose  the  rule  for  issuing  a 
mandamm. 

Accordingly,  Dallas,  in  showing  cause  against  the  rule,  stated 
two  points,  for  the  consideration  of  the  Court:  1st.  Whether 
upon  a  just  construction  of  the  act  of  March  1796,  and  acts  /;/ 
pari  materia,  the  right  of  location  could  apply  to  land  within  the 
boundaries  of  the  city  of  Philadelphia.  And  2d.  Whether,  in 
the  strictest  sense  of  interpretation,  city  lots  could  be  regarded  as 
vacant  land. 

The  act  of  March  1796  is  ingrafted  upon  the  act  of  tlie  28th 
of  March  1787,  usually  called  "  the  confirming  law."  4  State 
Laws,  274.  (old  edit.)  which,  however,  had  been  repealed  by  the 
uct  of  the  1st  of  April  1790.  2  State  Laws,  786.  half.' edit.  It 
was  expressly  intended  to  entitle  those  Pennsylvania  claimants, 
who  had  complied  with  the  terms  of  the  confirming  law,  "while 
*'  the  said  law  Was  in  existence,  to  the  benefits,  of  the  same." 
Preamble,  4f, State  Laios,, 16.  Dall.  edit.  What,  then,  were  die 
benefits  conferred  on  Pennsylvania  claimants  by  the  confirnamg^ 
law.  A  right  to  an  equivalent,  for  the  land  they  surrendered, 
which  might  be  taken  '^  either  in  the  old,  or  new  purchase,  at 
the  option  of  the  claimant."  4  vol.  State  Laws,  274.  s.  9.  (pldeditJ) 
And  the  act  of  March  1796  did  not*profess  to  enlarge,  nor  has 
it,  in  terms,  enlarged  the  right  thus  conferred.    Besides,  the  act 

of 
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1803.    of  March  1796,  evidently  restricts  the  location,  under  the  Wy* 

u^v^*^  oming  certificates,  to  those  lands,  for  which  th^  land-officers  were 

previously  authorised  to  grant  warrants;  and  no  authority  was 

ever  given  to  the  land-officers  to  sell  city  lots,  till  the  act  of  the 

5th  of  April  1797.  4  vol.  165.  Ball.  edit. 

Here,  Dallas  was  stopped  by  the  Court,  who  declared,  that, 
tliey  could  not  conjecture  upon  what  ground  the  rule  was  tena- 
ble; and  desired  to  hear  the  opposite  counsel.  IngevsoU  and 
Rawle^  however,  acknowledged,  that  they  saw  the  subject  in  a 
point  of  view  different  from  that,  in  which  it  was  presented,  when 
they  made  die  motion;  and  declined  any  further  argument. 

By  the  Court:  Let  the  rule  be  discharged. 

Crousillat  versus  Ball. 

CASE,  on  a  policy  of  insurance  uix>n  ship  and  cargo,  contain- 
ing a  warranty  against  seizure  or  detention,  for  any  illicit, 
or  prohibited,  trade.  (1)  It  appeared,  in  evidence,  that  the  vessel 
and  cargo  were  owned  by  the  plaintiff,  and  were  insured  on  a 
voyage  from  Philadelphia  to  Cape  Francois \  thence  to-  Neiv 
Orleam-y  thence  back  to  the  Cape;  and  from  the  Cape  back  to 
Philadelphia.  When  the  vessel  had  arrived  at  the  Cape^  on  the 
return  voyage,  war  had  broken  out  between  Great  Britain  and 
France;  and  the  calamities  of  St.  Domingo  compelled  a  number 
of  its  inhabitants,  to  seek  an  asylum  in  the  United  States.  The 
captain  of  the  vessel  (who  was  addressed  to  merchants  at  the 
Capey  and  only  in  case  of  their  absence  was  entrusted  with*thc 
disposition  of  the  cargo)  undertook  to  cover,  as  American  pro- 
perty, a  considerable  quantity  of  coffee  and  cash,  belonging  to 
two  of  the  iuQitive  Frenchmen;  under  a  bargain,  that  diey  should 
pay  to  the  owner  of  the  ship  a  certain  sum  for  passage  money,, 
and  for  the  freight  of  the  coffee;  and  to  the  captain,  for  his  own 
separate  emolument,  50  half-johannes  in  hand  for  covering  the 
cash,  with  a  contingent  of  200  half-johannes  more,  on  its  safe 
arrival  in  the  United  States ;  and  a  sum  eqjaal  to. the  freight,  for 
covering  the  coffee.  The  vessel  was  captured  and  carried  into 
Jamaica^  and  both  vessel  and  cargo  libelled  as  prize,  in  the  Court 
of  Vice- Admiralty.  The  captain  filed  a  claim,  for  the  ship,  and 
the  plaintiff's  part  of  the  cargo,  and  for  freight  on  the  covered 

(1)  This  cause  had  been  tried  twice  before,  upon  a  declaration,  containm^ 
a  sin,q1e  count,  charging^  the  loss  to  have  liappened  by  the  captwe,  arrest,  and 
detention  of  a  forciipi  prince.  On  the  first  trial,  tlie  JU17  could  not  agi'ee;  and  on 
the  second  trial  a  special  verdict  was  found,  but  so  imperfectly,  that  judgment 
could  not  be  rendered  upon  it.  A  ixnire  facias  de  novo  was,  therefore,  awarded, 
and  the  plaintiff  had  leave  to  add  a  count  to  his  declaration,  averring  the  loss 
td  have  happened  by  th©  barratry  of  the  master;  on  which  point  new  evidence 
-,7as  row  giveji. 

part 
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part  of  the  property;  but.  in  his  answers  to  the  st^ndinc;  inter-  180S*. 
rogatories,  he  had  sworn,  that  the  whole  cargo  belonged  to  the  K^mymU 
plaintiff,  and  that  there  were  no  papers  on  board,  except  such  as 
he  had  delivered.  On  searching  the  vessel,  however,  me  bills  of 
lading,  letters,  and  other  papers,  relative  to  the  covered  property, 
were  found  concealed;  the  whole  cargo,  including  the  master's 
own  adventure,  was  condemned;  and  though  the  vessel  was  ac- 
quitted, upon  further  proof  of  American  ownership,  sent  by  the 
plaintiff  from  Philadelphia^  it  was  expressly  without  freight,  on 
accoimt  of  the  master's  fraud.  When  notice  of  the  capture 
was  received,  the  plaintiff  abandoned  to  the  underwriters,  stating 
^^  that  the  voyage  was  defeated,  and  the  cargo  takenr  out  of  the 
"  hands  of  my  agent,*'  the  captain. 

On  two  former  trials  of  this  cause,  the  argument  turned  en- 
tirely upon  the  question,-  whether  the  underwriters  were  respon- 
sible for  a  loss  thus  occasioned  by  the  misconduct  of  the  captain, 
who  was  the  agent  of  the  owner?  And  the  Court  were  clearly 
of  opinion,  that  by  taking  on  board  the  property  of  Frenchmen^ 
and  covering  it  as  the  property  of  the  plaintiff,  the  risque  had 
been  increased;  that  the  perjury  of  the  captain  had,  also,  invol- 
ved the  neutral  property,  in  the  jeopardy  of  the  belligerent  mask- 
ed property;  and  that,  in  fact,  his  misconduct,  from  be^nning 
to  end,  had  produced  and  justified  a  condemnation.  Considering 
him,  therefore,  as  he  must,  in  law,  be  considered,  in  the  light  of 
the  plaintiff's  agent,  the  Court  thought,  that  the  plaintiff  was  not 
entitled  to  recover. 

On  the  present  trial,  the  plaintiff  rested  his  right  to  recover, 
on  the  barratry  of  thi  captain;  and  urged,  1st.  That  although 
fraud  is  essential  to  constitute  barmtry;  yet,  if  a  captain  of  a 
vessel  is  guilty  of  a  fraudulent  act,  with  intent  to,  benefit  his 
owner,  who  is  ignorant  of  the  act,  and  neither  authorised,  nor 
assented  to  it,  it  is  a  case  of  barratr}'^,  within  the  indemnit]^  of  a 
policy  of  insurance.    1  Sir  a.  581.   2  Raijm*  1349.   Cotop*  154^ 

1  T.  Rep.  259.    3  1\  Rep.  278.    4  T.  Rep.  36.    6  T.  Rep.  379. 

2  DalL  Rep.  137.  2d.  That  the  captain  acted,  on  the  present 
occasion,  as  captain;  ai^d  was  guilty  oi;*  a  fraud,  with  a  view  to 
his  own  separate  interest  and  emolument;  which  clearly  amount- 
ed to  barratry,  though  the  ordinary  freight  and  passage-mone}% 
were  secured  for  his  owner.  And  if.bai-ratry  is  committed,  tl'ie 
insurers  are  answerable,  although  the  loss  is  not'the  direct  and 
necessary  consequence  of  the  barratrous  act.  3d.  That  tlie  cap- 
tain was  not  the  general  agent  and  consignee  of  the  plaintiff;  and 
when  he  undertook  to  cover  tlie  property,  he  manifesdy  acted  as 
captain,  for  his  own  benefit,  and  not  as  agent,  for  the  benefit  of 
his  principal,  upon  a  commission  to  be  paid  by  the  principal. 
4th.  lliat  a  warrantry  against  a  serizure  for  illicit  trade,  means  a 
seizure  in  the  trade,  in  which  the  owner  employe,  the  ship;  not  a 
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1803.    seizure  in  a  barratrous  trade  carried  on  by  tbe  master,  without- 
!;■«*»— V  the  owner's  knowledge,  or  consent.  3  T.  Rep,  278c 

The  defendant  contended,  ^Ist.  That  the  plaintiff  was  estopped 
from  alleging  barratry,  after  he  had  approved  the  conduct  of  the 
captain  (whom  he  expressly  recognised  as  his  agent,  in  theletteic 
of  abandonment)  and  endeavoured,  by  further  evidence  sent 
from  America^  to  maintain  the  claim  in  the  Court  of  Vice-admi- 
ralty at  Jamaica.  2d.'That  the  captain  intended  to  benefit,  and 
not  to  defraud,  his  owner,  so  no  barratry  was  committed.  3d.  That 
the  captain,  being  the  consignee  of  ship  and  cargo,  was  not  capa- 
ble of  committing  barratry;  which  furnishes  a  conclusive'distinc- 
tion  between  the  present  case,  and  the  cases  cited  from  the  books. 
1  Emerig.  370.  2  Marsh.  442.  2  DaJL  Rep.  137.  9..  Park,  91. 
6  T.  Rep.  7  T.  Rep*  And  4th.  That  the  seizure  detention  and 
condemnation  of  the  cargo,  was  on  account  of  an  illicit  and  prohi- 
bited trade,  by  covering  belligerent  property  in  violation  of  the 
law  of  nations,  and  the  good  faith  of  neutrals;  as  well  as  by  a 
prQhibited  intercourse  with  a  Spanish  colony. 

Yeates,  jfustice,  delivered  the  charge  of  the  Court,  to  the 
following  effect.  In  this  action,,  evidence  has  now  been  giveii 
upon  a  ground  distinct  from  any,  that  was  taken  on  the  former 
trials;  ^nd  the  only  question. to  be  decided  is,  whether  the  car- 
go insured  was  lost  by  the  barratr}-  of  the  master? 

Barratry  is  an  act  committed  by  xhe  master  of  a  vessel,  of  a 
criminal  nature,  without  the  license,  or  consent  of  the  owner% 
There  must  be  fraud  in  the  transaction;  a  selfish  and  sinister 
design,  for  the  master's  own  interest;  for,  if  the  act  is  done 
solely  to  benefit  the  owner,  it  does  riot  constitute  barratrj^ 

It  is  the  province  of  the  jury  to  decide  upon  the  credit  of  the 
witnesses,  and  the  amount  of  the  evidence.  The  enorriiity  of 
ihe  doceur,  the  lapse  of  time,  and  other  circumstances,  are  cal- 
culated to  excite  doubt  and  suspicion.  If,  However,  the  jury- 
think,  that  the  captain  meant  to  take  the  premium,  for  covering 
the  property,  to  his  own  private  benefit,  in  exclusion  of  his  own- 
er; and  not,  in  the  first  instance,  to  pay  it  to  the  owner,  expect- 
ing from  him  a  giatuitous  compensation,  or  reward;  the  act  of 
baiTatry  is  proved,  and  the  plaintiff  must  recover;  unless  the 
evidence  shall  satisfy  the  jury,  that  the  captain  was  the  general 
agent  and  consignee  of  die  plaintiff,  and  acted  as  such.  Jn  that 
case,  the  law  is  equally  clear,  that  the  acts  of  a  general  agent, 
cannot,  any  more  than  the  acts  of  the  principal  himself,  be  deno- 
minated barratiy. 

The  other  objections  that  have  been  made  by  the  defendant's 
counsel,  appear  to  be  satisfactorily  answered,  in  tfie  coui'Se  of 
the  evidence  and  the  argument.  The  proof  of  interest  in  the  car- 
go is  strong;  and  most  cleai^ly,  the  case  is  not  a  case  of  illicit 
trading,  Within  the  meaning  of  the  ^yaiTanty.   The  nature  of  the 
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indirect  intercourse  with  New-Orleans^  vi  Spanish  colony^  was  1803. 
well  known  to  the  underwriters  ;v  and^  in  truth,  the  trade  would  c-y— / 
not  be  illicit,  if  it  was  fairly  carried  on.  Even,  in  diat  respect, 
therefore,  the  objection  cannot  be  sustained;  and  as  it  respects^ 
the  violation  of  neutral  character,  it  is  the  very  ground  of  the 
plaintiff's  right  to  recover,  if  the  violi^fion  was  committed,  for 
the  private  purposes  of  the  master  of  Ae  vessel.  For,  here  we 
repeat,  the  sole  question  to  be  decided,  is,  whether  the  master, 
in  breach,  or  evasion,  of  his  orders,  did  a  fraudulent  act,  in  the 
course  of  the  voyage,  tending  to  hii  own  benefit,  and  to  the  pre- 
judice of  his. owner?  If  he  did,  the  verdict  must  be  for  the  plain* 
tiff.  If  not,  or  if  what  he  did,  was  in  the  character  of  a  general 
agent,  the  verdict  must  be  for  the  defendant. 

Verdict  for  the  plaintiff. 

For  the  plaintiff,  £•  Tiijsrhmany  Du  Ponceau^  E.  S*  Btirds  and 
Dallas. 

For  the  defendant,  Ingersoll  and  Raxvle. 


Vol.  IV.  2  Q 


SUPREME  COURT 


Of 


PENNSYLVANIA. 


March  Term  1804. 


Maybin,  surviving  partner,  &c.  ^^r«^  Coulon. 
Coulon  "oersus  Maybin,  surviving  partner,  &c. 

THESE  actions  having  been  referred,  the  referees  reported 
that  there  was  due,  in  the  first,  irom  the  defendant  to  the 
plaintiff,  as  surviving  partner  of  Joseph  Anthony  and  Co.  a  sum 
of  30,708  -^i-^  dollars;  and  that  m  tlie  second  there  was  no  cause 
of  action.  To  this  repdlt,  Coulon.  filed  a  number  of  exceptions,  of 
which  it  is  only  necessary  to  state  the  Substance  of  the  single  ex- 
ception, wliich  was  the  ground  of  the  decision  of  the  Court:  to 
wit,  "  That  the  balance  reported  to  be  due  to  Maybin^  arose  from 
a  series  of  unlawful  transactions,  in  violation  of  the  acts  of  con- 
gress, respecting  the  registering  of  vessels,  and  the  duties  on  ton- 
nage and  impost;  and,  consequently,  no  Court  of  justice  could 
lend  its  aid  to  enforce  the  recover}'." 

The  fact?  were  briefly  these:  Coulon^  an  alien,  came  to  the 
United  States  in  the  year  1794,  bringing  with  him  a  considerable 
quantity  of  merchandize,  which  he  placed  in  the  hands  of  Josepk 
Anthony  and  Co.  He  had,  also,  left  a  considerable  property  in 
the  hh  of  France*^  and  he  was  not  only  desirous  to  have  that 
property  brought  to  America^  but  to  enter  into  various  commer* 
ciai  speculations,  with  these  and  other  funds,  in  the  European^  as 
well. as  Indian^  markets.  He  accordingly  entered  into  engage- 
ments with  Joseph  Anthony  tind  Co.;  and,  in  consideration  of 
his  making  them  the  depositaries  of  his  fimds,  with  an  allowance 
of  ample  commissions  for  services,  and  of  interest  for  advances, 
they  undertook  to  purchase  vessels  and  cargoes  for  him,  m  their 
own  names;  and  in  like  manner  to  import  the  return  cargoes. 
Among  the  vessels  purchased  for  Coulon  (some  carrying  -only  a 
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sea-letter)  was  th^  America^  which  was  registered  in  New^Tork^  1804. 
as  the  property  of  Joseph  Anthony  and  Co.  American  citizens;  v,^v— ^ 
and  a  cargo  afterwards  brought  in  the  America^  from  the  Isle  of 
France^  though  entirely  owned  by  Coulon^  was  entered  at  the 
custom-house  of  Philadelphia^  as  owned  by  them.  From  the  ac- 
counts and  correspondence  produced  in  Court,  as  well  as  be- 
fore the  referees,  it  clearly  appeared,  that  the  balance  resulted 
from  these  illicit  transactions;  and  that  the  sum  reported  to  be 
due  to  Maybirij  was  about  the  ariiount  of  die  commissions  for 
services,  and  the  interest  for  occasional  advances ;  the  nett  price 
of  the  vessels  and  cargoes,  having  been  actuidly  paid  Irom  the 
funds  of  Couloru 

' ,  The  counsel  for  CouloJi  insisted,  that  the  referees  had  erred, 
in  point  of  law,  by  giving  a  sanction  to  the  violation  ot  the  acis  of 
congress  (1);  and  that  dieir  report  could  not,  therefore,  be  sus- 
tained, or  affirmed  by  the  Court.  In  the  course  of  the  arj;ument 
thev  cited,  1  Pow.  onContr.  183.  195.201.203.  1  Eons,  i^  PulL 
340.  3  T.  Pep.  454,.  4  T.  Pep.  466.  1  Bous.  is?  PulL  296.  Cowp. 
34i.  5  T.  Pep.  599.  1  Bom.  fc?  Pull.  556*  4  Burr.  2069.  3  T. 
Pep.  421.  6  T.  Pep,  61.  405.  3  Vez.jun.  ^7:^. 

The  counsel  for  3Iaybin  argued.  That  advances  were  made, 
and  ser%'^ices  performed,  to  a  great  amount,  independent  oi'  the 
vessels  and  cargoes,  and  were  not  involved  in  any  illicit  impu- 
tation; that  it  did  not  appear  that  the  sum  repoited  arose  out  of 
an  illicit  consideration,  K)r  contract;  that  it  was  too  late  after  a 
.reference  and  report,  which  liquidated  the  accounts,  to  object  to 
the  legality  of  the  consideration  and  conti'act;  and  that,  even  if 
tlie  general  transaction  were  illicit,  still  the  contract  being  exe- 
cuted between  the  vendor  and  the  vendee  of  the  property,  the 
plaintifi,  not  being  the  actual  vendor,  had  a  right  to  rt  cov^r  the 
money  paid  by  Joseph  Anthony  and  Co.  to  the  vendor,  at  the 
request,  and  for  the  use  of  the  defendant.  In  support  of  this  last 
position,  the  following  authorities  were  cited:  1  Pow.  on  Coutr. 
200,  1.  4  Burr.  2069.  1  Bl.  Pep.  633.  Cowp.  343.  3  T.  Pep. 
418^  9.  6  r.  Pep.  61.  7  T.  Pep.  3  Vez.jun.  612,  3.  8  T.  Pep. 
57S.  577. 

The  cause  having  been  argudd,  on  these  general  grounds,  dur- 
ing several  days  in  December  term  1803,  and  JIarch  term  1804, 
the  unanimous  opinion  of  the  Judges  was  delivered,  upon  full 
consideration,  by  Siiippen,  ChUf  Justice^  in  substance,  as  follows. 

By  the  Court:  There  is  a  just  debt  due  from  the  defendant 
Cottiojij  to  the  plaintiff,  Maubin;  and,  therefore,  as  far  as  the 
Court  could  lawfully  act,  they  would  -be  desirous  to  affirm  the 

(1)  See  the  Reglstecinf;  Act,  2  vol  131.;  and  the  impost  law,  4  vol.  p.  279. 
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1804.  report  of  the  referees.  Hence,  we  listened,  with  part'^-nlar  atten- 
s^mym^i  tio»and  favour  to  the  attempt  of  the  plaintiff's  counsel  to  dis- 
tinguish the  origin  of  the  sum  reported, .  from  the  general  mass 
of  the  illicit  transaction.  The  attempt  has  not,  however,  Ijcen 
successful ;  'so  that  we  must  decide  the  question  on  the  principles 
of  law,  which  are  clearly  established  by  the  authorities  tliat  have 
been  cited. 

The  positive  provisions  of  the  laws  ot  the  United  States^  re- 
specting American  registered  vessels ;  the  national  policy  of  our 
navigation  system;  good  faith  towards  the  belligerent  powers; 
and  the  ver\-  foundations  of  morality ;  have  been  violated  in  the 
course  of  the  transaction,  now  exhibited  to  us.  The  act  of  the . 
Court  is  necessary  to  ^ve  effect  to  the  report  of  the  referees: 
jiut  no  Court  of  justice  of  the  United  States  can  lend  its  aid,  at 
an  V  time,  or  in  any  degree,  to  recover  a  debt  originating  in  a 
source  so  forbidden,  so  foul,  and  so  pernicious.  The  report  can- 
not, therefore,  be  affirmed.  (1) 

Report  set  aside. 

Ingersoll^  E.  Tilghman^  and  Levy^  for  Maybin. 
Du  Ponceau  and  Dallas^  for  Couhm 


Deshler  ^versus  Beery. 

THIS  was  an  action  of  dower,  by  the  widow  of  David  Des/i- 
icr\  against  the  tenant  of  the  premises,  tried  at  Boston^ 
Norlhainpton  county,  the  27th  of  Jvne  1804. 

In  point  of  fact,  it  appeared,  that  Lesher  died,  leaving  a  wilL 
dated  the  2d  of  November  1796,  in  which  he  bequeathed  to  his 
wife  a  legacy  of  lOpO/.,  his  household  goods,  and  a  house  for 
life;  and  appointed  he^  executrix,  and  Neuhart  uxid  Schrudder 
executors.  Before  his  death,  he  had  sold  and  conveyed  the  pre- 
mises to  George  Eddy^  taking  bonds  and  a  mortgage  for  thfe  pur- 
chase money;  but  Eddifs  convejance  was  not  recorded.  The 
exv-cutors  instituted  a  siiit,  obtained  judgtnent,  and  issued  execu- 
tion against  Eddy;  in  consequence  oi  which,  the  same  property 
was  levied  upon,  and  advertised  for  sale.  At  die  instance  of  the 
widow  (the  present  plaintiff)  iVcfw//ar/,  one  of  the  executors,  bc- 

(\)  It  ap]icared,  that  one  of  the  referees,  upon  discovering?  the  illicit  nature 
oF  the  transaction,  declined  pmcecding;  but  was  persuaded  to  resume  the 
business  of  the  reTercnce,  in  consequence .  of  an  nr^jent  leUcr  from  JdayhtH, 
:\)  pealtnfy  particularly  to* the  sym])all»y  and  benevolence  of  the  referee.  One 
of  Couhn's  excc])tion8  to  the  report,  was  pointed  at  this  ex  parte  communica- 
tion; and  the  CounTi  in  delivering-  their  opinion  tipon  the' general  question, 
Plated,  in  strong  termis  their  disapprobation  of  one  of  the  parties  addressing 
the  1  f'il-iees,  hy  way  of  cotsfidence,  or  soUciation,  pendinfr  the  veference«  though 
the  letter  should  not  contain  any  remarks  on  the  merits  of  the  controversy. 
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oune  the  purchaser,  for  the  use  of  the  estate;  and  the  sheriff  1804. 
executed  a  deed  to  him,  on  the  9th  of  June  1801.  And,  with  C»v-«/ 
the  knowledge,  consent,  and  approbation,  of  the  widow,  he  re- 
sold and  conveyed  the  property,  to  Beery  (the  present  defend- 
ant) on  the  30th  pf  Juhf  1801.  During  these  transactions,  the 
widow  never  suggested  a  claim  of  dower;  but  there  were  seve- 
ral judgments  against  Deshler^s  estate,  at  the  time  of  the  sheriffV-^ 
sale ;  and  his  debts,  generally,  far  exceeded  the  assets  for  paying 
them.  ^ 

The  plaintiff"* s  counsel  insisted,  that  tfiere  was  no  relinquish- 
ment of  the  right  of  dower,  on  the  sale  to  Eddif\  thdt  the  she- 
riff's sale,  on  the  judgment  against  Eddy^  for  the  price  of  his 
purchase,  could  not  extinguish  die  right  of  dower;  and  that  the 
present  tenant,  if  he  had  not  direct  notice  of  the.  widow's  claim, 
had  notice  by  a  legal  and  equitable  presumption,  as  his  tide  de- 
pended on  deeds,  that  naturallv  led  to  the  inquiry.  2  BL  Com. 
132.  Co.  Lit.  32,  3.  \  Fonbl.  Eq.  22.  2  Fonbl.  147.  159.  9  Mod. 
37.  2  Atk.  83.  3  Br.  Ch.  264. 

For  the  defendant^  it  was  urged,  that  in  Pennsylvania  there  is 
no  claim  of  dower  in  lands  sold  by  legal  process,  for  the  pay- 
ment of  debts ;  that  dower  is  barred,  even  in  die  case  of  a  mort- 
gage for  a  debt,  though  the  wife  docs  not  join  in  the  deed.  2  Dall. 
Rep.  127.;  (1)  that  the  money  recovered  from  Eddy  has  been  ap- 
plied to  the  payment  of  debts;  that  there  is. no  difference,  as  to 
the  claim  of  dower,  between  the  case  of  a  power  by  will,  to  sell 
for  the  payment  of  debts,  and  the  case  of  the  widow's  consent  to 
make  such  a  sale;  and  that  the  widow's  silence,  on  the  subject 
of  this  claim,  throughout  the  transaction,  operates  as  a  bar  and 
estoppel,  to  her  enforcing  it,  against  a  bona  fide  purchaser,  for-  a 
valuable  consideration,  without  notice.  1  P.  JVnis.  393.  1  Fonbl. 
Eq.  151.  18  nn.  Abr.  112.,  Finch.  Rep.  103.  Prec.  Chan.  35. 
1  Eq.  Abr.  SSSy  356.  Ca.  8.  10.  9  Mod.S7.  2  Fern.  370.  580, 
Corvp.  201. 

Yeates,  Justice.  Mrs.  Deshler  is  entitled  to  recover  her 
dower  in  the  premises,  unless  'the  peculiar  circumstances  of  the 
case  operate  as  a  bar.  The  circumstances  relied  upon  to  produce 
that  eifect,  are  these :  she  made  Neuhart  her  agent  to  buy  the 
land  at  the  sheriff's  sale;  and  she  approved  of  the  purchase, 
after  it  was  m^ide.  She,  also,  knew  and  approved  of  the  re-sale 
to  the  defendant,  at  a  full  price,  and  uncharged  with  dower  f  and, 
until  the  defendant  had  paid  the  price,  she  never  set  up  the  pre-* 

(1)  JJ.  THghTnan^  on  the  trial,  reported  Lacock*s  case,  referred  to  in  2  Ball 
Rep,  127.  to  be  a  derision,  **tliat  dower  was  barred,  where  the  husband  alone 
mort^^agred  land;  and  his  executors,  under  a  power  ii)  the  wiUt  with  the  coii^ 
sent  of  the  mortgagee,  sold  the  land,  for  the  payment  of  debt«  *' 

sent 
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1804.    sent  claim.    The  motives  of  Mrs.  Deshler^  in  observing  this.si- 

u>^— .^  lence,  cannot  be  positively  ascertained ;  but  she  might  think^  that, 

if  the  land  sold  high,  in  consequence  of -appearing  clear  of  every 

incumbrance,  there  would  be  the  better  prospect,  that  her  legacy 

of  1000/.  would  be  paid. 

Upon  the  whole,  the  jury  will  decide,  whether  Mrs.  Deshler^s 
line  of  conduct  held  up  to  the  public,  and,  particularly,  to  the 
parties,  that  she  meant  to  waive  the  claim  of  dower.  If  it  did, 
the  verdict  should  be  against  her.  If  it  did  not,  imd  the  jury 
think,  that  she  always  meant  to  assert  Jier  right  of  dower;  then 
the  verdict  must  be  in  her  favour. 

Verdict  for  the  defendant. 


Commonwealth  versus  Lyon. 

THE  defendant,  having  made  an  affidavit  in  the  usual  form, 
applied  to  Smith,  Justice^  for  the  allowance  of  a  cer/iorarri 
to  remove  this  indictment  from  the  Quarter  Sessions  of  Norths 
umber  land  county,  into  the  Circuit  Court. 

Cbflf/^er  (acting  for  the  attorftetf'general^  stated  the  reasons, 
which  had  induced  him  to  decline  consenting  to  the  removal; 
and  the  following  auchorxties  were  mentioned.  The  removal  of 
an  indictment,  at  the  instance  of  the  defendant,  is  discretionary 
with  the  Court;  but  the  discretion  ought  not  to  be  exercised, 
without  special  cause.  2  Hawk.  407,  8.  s.  27.  4  Burr.  2458.  The 
removal  is  not  usually  allowed  in  cases  of  perjur}^  forger}-,  &c. 
because  such  offences  should  be  discouraged;  and  removals  not 
only  tend  to  delay  justice,  but  to  discountenance  prosecutions. 
Ibid.  408.  s.  28.  The  act.  of  assembly  contemplates  the  same 
principle;  for,  if  the  attorney-general  does  not  consent  to  the  re- 
moval, writs  of  certiorari  are  only  to  be  specially  allowed,  and 
certified  in  writing  upon  the  writ,  by  the  Supreme  Court,  or  one 
of  its  judges,  upon  sufficient  cause  shown.  3  State  LawSy  92. 
DalL  edit. 

Smith,  Justice.  It  is  not  the  practice  to  enter  into  ati  argument 
upon  applications  of  this  nature.  The  defendant  has  made  the 
usual  oath,  as  a  gi'ound  for  allowing  the  certiorari^  and  I  shall, 
of  course,  allow  it,  unless  something  is  shown,  in  relation  to  his 
character  and  conduct,  which  will  induce  me  to  suppose,  that 
public  justice  is  likely  to  be  impaired,  or  defeated,  l^  the  re- 
moval. 

Cbc'/er  declaring  that  the  defendant's  character  was  good,  in- 
dependent of  its  implicatiott  in  the  present  charge;  the  Judge 
immediately  signed  the  cr.%Cflr«Mr. 
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Commonwealth  versus  Matlack. 

THE  defendant  had  been  clerk  of  the  Senate;  and  in  that 
character  received  900  dollars,  as  a  fund  to  defri^  the  con- 
tingent expenses  of  the  house,  during  several  sessions*  The  Com- 
mittee of  accounts  called  upon  him  for  a  settlement;  but  he  de« 
clined  exhibiting  his  vouchers,  unless  they  would  allow  him  a 
certain  retrospective  compensation,  to  which  he  contended  that 
he  was  entitled,  under  an  act  passed  on  the  22d  of  April  1794'. 
The  Senate  thereupon  directed  the  comptroller  to  institute  the 
present  suit.  Upon  the  trial,  the  defendant  proved,  that  he  had 
expended  considerably  more  money,  than  he  had  received,  for 
the  use  of  the  house;  and  he  claimed  a  verdict  for  the  amount 
of  his  advances,  as  welf  as  for  the  additional  compensation  al- 
lowed by  the  act  of  1794. 

But,  after  argument,  the  Court  declared,  that  the  defendant 
could  not  indirectly  recover  from  the  state,  a  substantive,  indepen- 
dent, claim  by  way  of  set-ofF,  any  more  than  he  could  directly 
recover  a  delK  due  irom  the  state,  by  bringing  a  suit  against  her.. 
That  the  present  action  was  brought  to  compel  an  account  for 
money  received  for  the  use  of  the  Senate ;  in  which  the  defen- 
dant, if  he  proved,  that  the  money  received  was  so  applied,  would, 
be  entitled  to  a  verdict;  but  that  even  dien,  he  could  not  be  en- 
tided  to  a  verdict  for  the  amount  of  his  advances;  which  the 
Senate  alone  was  coiiipecent  to  allow. 

Verdict,  generally,  for  the  defendant. 

M*'Keanj  attorney-general,  for  the  commonwealth. 
Da/laSj  for  the  defendant. 

Rundle 
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1804. 
Vii-v-^  Rundle  n>er$us  Murgatroyd's  Assignees. 

THE  point  agitated  upon  the  trial  of  this  cause,  turned  on  the 
validity  of  a  mortgage  given  to  the  plaintiff  by  Murgatroyd^ 
to  secure  to  his  wife,  the  amount  of  a  legacy,  which  had  been 
bequeathed  to  her,  by  her  grandmother.  It  appeared,  that  in  the 
year  1784,  31urgatfoyd  \\2if\  entered  into  articles  of  agreement 
with  trustees,  by  which  he  engaged  to  secure  the  legacy,  in  case 
he  should  become  insolvent.  H;r  received  the  money,  and  mixed 
It  with  his  other  pecuniary  funds;  but  took  no  steps  to  secute 
the  amount  for  his  wife,  until  the  execution  of  the  present  mort- 
gage, in  March  1802,  when  he  was  insolvent^  and  was  soon  after- 
wards duly  declared  a  bankrupt. 

The  case  was  considered,  as  a  case  of  marriage  setdement,  by 
the  counsel  on  both  sides. 

In  support  of  the  setdement,  the  following  authorities  were 
cited:  6  T*  Rep.  154.  2  Bous.  £s?  Pull.  582.  6  T.  Rep.  80. 
2  Atk.5S^.  1  Atk.  192.  1  P.  Wms.  459.  2  Dall.  Rep.  199. 

In  opposition  to  the  settlement  were  cited,  1  Fbnbl.  271^  272. 
2  Ati.  480, 1.  8  r.  Rep.  82. 

Shippen,  Chief  yustice.  The  mortgage  given  by  Murgatroyd 
is  resisted  on  behadf  of  his  creditors,  upon  the  general  ground^ 
that  it  was  given  in  contemplation  of  bankruptcy.  There  is  but 
oniB  exception  to  the  rule,  which  declares  a  conveyance  so  given 
to  be  void;  namely,  where  a  creditor  obtains  a  preference,  by 
urging  his  debtor  for  payment,  and*  threatening  him  with  legal 
process.  The  oply  question,  therefore,  is  a  matter  of  fact,  whe- 
ther Murgatroyd^  at  the  execution  of  the  mortgage,  contemplated 
bankruptcy,  and  meant  voluntarily  to  preiFer  the  pardcul^  credi- 
tor? If  the  evidence  proves  the  affirmative,  the  mortgage  is  void; 
but,  if  otherwise,  it  is  lawful  and  valid. 

It  has  been  urged,  in  favour  of  the  plaintiff's  claim,  that  what- 
ever may  have  been  the  situation  of  Murgatroyd^  vm  the  time  of 
executing  the  mortgage,  the  act  was.  done,  in  pursuance  of  il 
previous  agreement,  entered  into  for  a  valuable  consideration, 
when  he  was  perfectly  solvent.  It  would  be  grateful  to  our  feel- 
ings on  the  present  occasion,  could  we  express  sentiments  fa- 
vourable to  the  maintenance  and  fortunes  of  a  wife  and  children; 
but  we  cannot  seek  that  gratification,  through  a  sacrifice  of  the 
established  principles  of  law.  The  agreement  was  executory; 
and  although  it  had  relation  to  a  possible  insolvency,  it  might, 
perhaps,  independent  of  the  bankrupt  law,  have  been  carried  into 
effect.  But  no  antecedent  contract,  can  make  the  mortgage  valid, 
upon  the  provisions  and  principles  of  the  bankrupt  law,  if  Mur- 
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gatroyd  actually  gave  it,  when  he  was  insolvent,  upon  the  eve  of    1804. 
a  l^igal  bankfUptcy.  The  general  creditors  had  then  acquired  an  Sm^^^^^m^ 
interest  in  his  estate;  and  it  was  too  late  |o  perform  an  engage- 
ment for  giving  preferences  and  securities,  at  their  expense,  to 
anyparticular  creditor. 

The  law  respecting  marr^ige  settlements,  is  the  same  in  En* 
gland  and  in  Pennsylvania.  It  requires  a  fair  motive,  as  well  as  a 
valuable  consideration;  and  the  interest  must  be  actually  declared 
and  vested,  at  the  time  of  a  settlement,  or  it  cannot' prevail 
against  the  rights  of  honest  creditors. 

The  present  case,  by  no  means  resembles  the  case  ot  geneiral 
Stewart*^  settlement.  There,  Mr.  M^Clendchan^  on  his  daughter's 
marriage,  delivered  to  general  Stewart  a  large  sum  in  certificates 
of  public  debt,  expressly  stipulating,  thtit  those  certificates  should 
be  held  and  appropriated  to  the  use  of  Mrs;  Stewart  and  the 
children  of  the  marriage.  General  Stewart  always  kept  the  fund 
represented  by  the  certificates,  distinct  from  his  own  immediate 
funds;  and  although  he  subscribed  them,  first  to  the  new  loan 
of  Pennsylvania^  and  afterwahls  to  the  general  loan  of  the  United 
States^  constitutmg  the  funding  system,  it  was  traced  and  ascer- 
tained, that  the  real  estate  specified  in  the  deed  of  setdement 
(which,  it  is  true,  was  made  long  after  the  marriage)  had  been, 
iu  fact,  purehused  with  the  actual  proceeds  of  the  original  certi- 
ficates, delivered  by  Mr.  M^Qenachan  upon  the  marriage.  But 
here,  the  bequest  of  the  legacy  was  made  without  stipulation,  or 
condition ;  the  money  being  received  by  Murgatroyd^  was  blend- 
ed with  his  other  property,  so  that  a  separate  existence,  or  appli- 
cation, could  n6ver  be'  traced;  and,  under  these  circumstances, 
he  acquired  a  credit,  which  would  be  false  and  delusive  indeed, 
were  the  property  now  withdrawn^  upon  an  obsolete  aiid  latent 
pretenoe,  from  the  creditors  who  trusted  to  it 

^  Smith,  Justice*  I  am,  likewise,  of  opinion,  that  the  mortgage 
must  yield  to  the  superior  legal  and  Iquitable  claims  of  the  ge- 
neral creditors.  It  is  a  sound  and  uniform  rule,  that  settlements 
made  upon  a  wife  and  children,  by  persons  who  have  Yiot  a  suffi- 
cient estate  to  pay  all  their  debts,  are  void  against  creditors.  The 
decision  upon  general  Sterwzrfs  setdement  was  not  a  departure 
from  the  rule;  but  simply  a  recognition* of  the  marriage  portion 
of  Mrs.  Stewartj  transformed  and  ascertained  in  ^  new  shape.. 
The  late,  as  well  as  the  present.  Chief  Justice,  and  myself,  deli- 
vered our  opinions  at  large  in  that  case;  and  united  in  the  re- 
sult, for  the  reasons  that  have  been  suggested;  none  of  which 
can  be  asis'igned  in  favour  of  the  present  claim,  under  the  mort* 
gage. 

'  The  jur}%  according  to  the  charge,  found  a  verdict  for  the 
(defendant.  (1) 

(1)  The  validity  of  general  Stetcart^s  settleroent  was  tried  "m  December  term 
1799,  ill  an  amicable  ejectment  brought  by  Blanchard*t  Lestee  v.  Ingertoli  Th© 
>fkct8  proved  upon  th»j  trial  may  be  reduced  to  the  foUowin^^'casc: 
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1 804«  On  the  marriage  of  general  Stekoart  with  the  daughter  of  Mr.  M^CUnaduin^ 
t  '_  _  .J   in  the  year  1781,  he  received,  in  real  and  personal  estate,  a  portion  oi^  40,000/. 

^^  ~  Penntyharda  currency;  of  which  loan  Office  certificates,  for  money  loaned  by  Mr. 
M*Clenachan  in  1777,  constituted  about  a  moiety,  bearing  interest  at  sis  per 
cent,  per  annum.  In  delivering  the  certificates,  Mr.  M^Cienachan  told  geneial 
Stewart,  **  that  he  might  use  the  interest,  but  that  the  principal  of  the  cer- 
tificates should  be  settled  on  his  wife  and  children,  and  appropriated  sacred- 
ly to  theu*  exclusive  use  and  benefit;"  and  general  Stenart  promised  expressly 
to  make  the  stipulated  settlement  and  appropriation  Soon  afterwaixis  ge- 
neral Steviart  entered  into  partnersJiip  with  Mr.  A.  Ne*bit,  and  prosecuted 
an  extensive  scene  of  commerce,  upon  funds  chiefly  furnished  by  Mr. 
M*C/enachan.  In  the  year  17^5  general  Stewart  went  to  England,  leaving  the 
certificates  in  the  hands  of  his  partner  (with  whom  they  had  been  spcciticuUy 
'deposited  several  years  before)  and  taking  a  written  i*eceipt  and  promise,  to 
return  them  to  him,  or  to  his  order,  on  demand.  While  in  England,  he  made 
a  will,  dated  the  7th  of  October  1787,  which  bequeathed  the  certificates  to  his 
wife  and  children,  but  did  not  refer  to  any  previous  agreement,  or  promise  to 
do  so.  He  returned  to  America  in  1787>  and  soon  afterwards,  assigned  the  cer- 
tificates in  U'ust  to  Mri  M'Cienachan  and  his  partner,  for  the  use  of  his  wife 
and  children,  by  a  deed  dated  the  9th  of  yitne  1788;  which  was,  also,  silent 
as  to  any  previous  agreement  upon  the  subject;  but  referred  to  the  wiU  of 
1787,  or  any  other  last  will  which  he  might  make,  for  tlie  apportionment  of 
tlie  fund.  The  certificates  were  subscribed  to  tlie  new  loan  of  JPenntylvaniai 
but  were  re-exchanged,  and  finally  subscribed  to  tlie  loan  of  the  United  States^ 
The  public  stock  having  risen  to. its  full  nominal  value,  general  Stewart  pro- 
posed to  Mr.  M'Cienachan  (Mr.  I^etbit  being  dead)  to  sell  it,  and  vest  the 
proceeds  in  houses,  and  city  lot^,  as  offering  a  better  speculation;  to  which 
Mr.  M*Clehcic1ian  assented,  upon  the  original  principle,  that  the  investment 
should  be  for  the  use  and  benefit  of  general  Stewart* 9  wife  and  children.  The 
stock  was,  accordingly,  sold  and  transferred,  between  yuhe  1791,  and  April 
1792;  and  the  property  in  question  was  purchased,  between  March  1792,  and 
February  1 793,  to  tlie  value  of  about  25,000  dollars.  On  the  20th  of  May  1793, 
general  Stwart  executed  a  deed  before  two  witnesses,  conveying  this  proper- 
ty to  ,Mr.  M'Cienachan,  and  his  son,  George  M'Cienachan,  in  trusts  and  after 
reciting  the  deed  of  ti*ust  of  1787,  the  subsequent  sale  of  the  certificates,  the 
investment  of  the  proceeds,  and  the  intention,  that  the  real  estate,  shall  be 
held  to  the  same  uses^  as  the  certificates^  according  to  the  apportionment  of 
the  will  of  1787,  or  such  other  last  M'ill,  as  general  Stewart  might  make,  it 
concludes  with  reserving  a  power  of  revocation,  by  consent  of  both  parties,  to 
sell  the  trust  estate,  ana  to  vest  the  proceeds  in  other  funds,  but  in  the  name 
of  the  same  trustees,  and  for  tlie  same  uses.  The  deed  being  executed,,  gene- 
ral Stewart  delivered  it  to  Mr.  M'Cienachan,  who  deposited  it,  for  safe  keep- 
ing (as  he  resided  in  the  country)  with  other  valuable  papers  belonging  to 
himself,  in  an  iron  chest,  kept  by  general  Stewart  in  his  counting-house.  Ge- 
neral Stewart  died  on  the  14th  of  yune  1796,  having,  a  few  houra  previously, 
made  a  will  devismg  and  bequeathing  all  his  estate,  real  and  personal,  with*  a 
power  to  sell  and  convey,  for\he  payment  of  his  debts,  and  constituting  Mrs. 
Stewart  anexecutnx,  and  Messrs.  M'Cienachan,  W.  Tilghnian,  andF.  IKetf  exe- 
cutors, without  referring  to  the  deed  of  settlement,  or  any  previous  agreement 
u|X)n  the  subject.  In  May  1793,  and  at  the  time  of  his  deatli,  he  was  general- 
ly supposed  to  he  in  af&uent  circumstances;  but  about  four  months  after  his* 
death,  a  contrary  suspicion  arose,  which  subsequent  events  have  confirmed. 
In  takinj^  tlie  inventory  of  his  effects,  the  deed  of  settlement  was  found;  but 
the  executors  regarded  it  as  incomplete  and  invalid.  While,  too,  the. execu- 
tors thought  ihe  estate  rich,  Mr.  M'Cienachan  himself  requested  that  the 
deed  should  be  laid  aside;  and  he  and  Mrs.  Stewart  joined  the  otlier  execu- 
tors in  selling  and  conveying  pait  of  the  tm'st  pi'operty,  ibr  the  payment  of 
debts,  under  the  power  given  in  the  will  of  1796.  The.  failure  of  Morris  and 
Nicholson's  notes  (in  which  general  Stewart  and  Mr.  M'Cienachan  had  specu- 
lated'largely)  and  other  disappointments,  proved,  fatal  to  tlie  estate;  and  it 
tvas  even  ascertained,  that,  on  a  fair  estimate,  the  general  balance  of  general 
Stew(ut*s  account  of  property  and  debts,  was  against  him,  at  the  time  that  he 
executed  the  deed  of  1793:  but,  on  the  other  hand,  he  was  deariy  solvent 
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when  he  executed  the  deed  of  IfSa  Under  these  circumstances,  Mrs.  Siemart     \  g04, 
consulted  her  counsel,  on  the  validity  of  the  deed  of  1793,  representinpf  all  the   y^  ^^, 
previous  facts  (which  had  not  been  adverted  to,  while  general  Stewtrt'i  estate         ''^^ 
was  tliougpht  solvent)  and  was  advised  to  prove  and  record  it  This  was  done, 
on  the  27th  of  February  1797,  before  any  judgement  had  been  obtained  afi^inst 
general  5'f«oarf;  and  the  trustees,  havinj^  surrendered  and  assi|i[ned  the  trust 
estate,  to  Mr,  Inj^ertoU  in  yune  1797,  an  amicable  ejectment  was  instituted,  for 
the  purpose  of  settlingrthe  conflicting  claims  of  the  widow  and  the  creditors. 

The  counsel  for  Mrs.  Stewart,  {W.  Tdghman,  Lewitt  Inger*oll,  and  Dallat) 
contended,  that  marriage  was  in  itself  a  valuable  consideration,  to  entitle 
the  wife  to  a  provision  even  out  of  her  husband's  estate,  independent  of  her 
oi^Ti;  tliat  a  voluntary  sf'ttlement,  after  marriage,  by  a  husband,  not  indebted^ 
is  valid,  with,  or  without,  a  consideration  on  the  part  of  the  wife,  against 
all  subsequent  creditors;  that  an  agreement  for  a  settlement  made  in  writing, 
before,  and  in  contemplation  of,  marriage,  will  always  be  carried  into  ef- 
fect; that  a  parol  promise  of  a  settlement,  made  before,  and  in  contemplation 
of,  marriage,  is  equally  valid  in  Penntyhaniaf  althouf^  the  law  upon  the 
.subject  has  been  altered  in^  JSngland,  by  an  act  of  parliament;  and  that  even 
where  there  is  no  previous  'agreement  Ijetween  tlie  parties,  a  Court  of  Equity 
will  never  grant  a  wife's  personal  property  to  her  husband,  until  he  has 
made  an  adequate  settlement  upon  her.  As  to  tlie  facts  of  the  present 
case,  it  was  argued,  1st.  That  liefore  the  marriofie,  a  contract  was  entered 
into  between  Mr.  M'Clenachatt  and  general  Stewart,  bond  Jide,  and  upon  . 
:i  Valuable  consideration.  2d,  That  the  settlement,  now  controverted,  wai^ 
made  in  pursuance  of  that  contract,  ft*om  the  piYxseeds  of  the  certificates,  spe- 
cifically traced,  which  constituted  the  original  consideration.  3d.  That  the  per- 
foiToance  of  the  contract,  was  enforced' by  the  principles  of  moral  and  social 
obligation;  and  is  in  strict  conformity  to  the  direction,  which  a. Court  of  equity, 
or  of  law,  would  give  to  the  appnopriation  of  the  fund  thus  ascertained.  4tli. 
That  it  was  not  essential  to  the  validity  of  the  deed,  that  it  sliould  be  proved 
and  recorded,  except  as  against  purchasers  and  judgment  ci>editors,  whose 
rights  and  interests  are  not  in  question. 

The  following  authorities  were  classed  and  cited  by  the  counsel  for  Mrs. 
Stewart.  1  Atk.  15.  2  Fez.  18.  2  Mif.  Abr,  51.  JST.  3.  Cro.  y.  454.  1  Vez.  jun,  196 
1  Da//.  Mep.  193.  430.  1  Atk.  168.  2  Ati.  519,  520.  ^mW.  121.  2  Atl  448. 
Ambl.  566.  1  £q.  Abr.  19.  Bunb.  187.  2  P.  Wn^.  316.  1  Vent,  194.  Cro.  y.  158. 
Cowfi.  432.  2  Vem.  167.  Prec  Ch.  208.  1  Fonbi  88.  2  Atk,  419,  420.  IPWrnsi 
382.  Free,  C%  548.  Pree.  Ch,  22.  1  Dali  414  2  P.  Wnu.  414.  Anibl.  409. 

The  oounsel  for  the  generU  creditors,  (-B.  Tilghinan  and  Le^)  urged  the 
great  inconvenience  and  injustice  of  allowinjg^  a  'mere  verbal  conversation,  of 
eighteen  years  standing,  'to  be  the  foundation  of  withdrawing  from  creditors^ 
80  great  a  mass  of  the  debtor's  apparent  property.  The  inception  of  the  alleged 
contract,  is  without  writing,  and  without  s^^y  witness;  but  the  father,  wlio  was 
a  party  to  it  It  is  admitted,  however,  that  even  a  parol  agreement,  if  fairly  prov- 
ed, and  legally  carried  into  effect,  must  prevail  ix^emitylvania.  But  transactions, 
honest  between  the  parties  themselves,  often  become  fraudulent,  in  relation  to 
others;  and  the  purest  executory  bargains  between  individuals,  are  liable  to  be 
defeated.  Upon  general  principles  or  public  policy,  unless  they  are  executed 
with  strict  legal  publicity  and  form.  In  the  present  instance,  every  tiling  con- 
^;pire8  to  beget  caution,  m  the  admission  of  the  widow's  claim.  The  trust  deed . 
of  1788,  roaKes  no  allusion  to  a  subsisting  contract,  between  general  Stewart 
and  Mr.  -M^Cienachan;  nor  does  it  make  an  apportionment  of  tiie  fund  among 
the  widow  and  children.  The  subject  of  the  trust  was  a  paper  medium,  as  ne- 
gotiable by  delivery  as  a  bank  note;  and  shifting  as  it  did  from  new  loan  to 
federal  stock,  from  stock  to  money,  on  what  rati-. nal  ground  (considering,  par- 
ticularly, tliat  general  Stewart  held  similar  certificates  and  similar  stock  in  his 
own  right)  can  it  be  sustained,  that  the  purchase  of  the  real  estate,  was  made 
with  the  proceeds  of  the  identical  certificates  delivered  on  the  marriage?  But 
the  settlement,  being  made  of  land,  it  is  a  voluntary  setUement,  within  the 
principles  and  the  provisions  of  the  statutes;  and  it  is  not  to  be  conceded,  that 
a  verbal  agieemept  t^  settle  ceitiftcatcs,  constitutes  a  valuable  consideration, 

for 
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1B04>.    f*"*  *^®  settlement  of  lan?l9»  by  the  ostensible  owner,  ba^in;^  become  actuatiy 
t._^    _j   indebted.  The  deed  is  not  only  void,  as  it  contains  a  clause  of  i'c>ocation,  and 
'  cannot  be  re|farded  as  a  legal  settlement;  but  it  is  fraudulent,  as  it  remained 

in  the  possession  and  power  of  the  grantor.    In  the  course  of  this  argument, 
the  following  authorities  were  cited:  2  jBi//*f.  226.  3Cb.  81.  1  Btirr,475,  2Vm  ' 
510.  lAti,  168.   2  Ati.  481.  lAti.  15.  2  Vez.  10, 11.  2  rem.  510.  3  Co.  82.  0. 
2  Freem,  236. 

The  Court  (composed  of  M'Kcak,  Chief  justice,  and*  Shippen  and 
Smith,  yusiice*)  delivered  their  opinions,  unanimously,  in  favour  of  the  set- 
tlement; and  the  jury  found  a  veixlict  accordingly. 


Duncanson  versus  M^Lure. 

THIS,  was  an  action  of  trover  for  the  ship  Mcitnt  Vernon^ 
which  the  defendant  had  purchased,  under  a  sentence  of 
.  condemnation  aes  prize,  pronounced  by  the  French  Provisional 
Tribunal  of  Prizes,  established  in  the  city  of  Su  Domingo.  The 
material  facts  of  the  case  were  these:  (1)  "  Mr.'  Dv?icanso7ty  an 
English  gentleman,  came  to  Ihe  United  States  with  a  view  to 
settle;  and,  in  order  to  manifest  his  intention,  took  an  oath  of 
allegiance  to  the  state  of  Pennsylvania.,  though  he  had  not  been 
long  enough  in  the  country  to  entitle  himself  to  naturalization, 
under  the  act  of  congress.  Contemplating  a  circuitous  voyage 
from  America  to  England^  and  thence  to  the  East-Indies.,  he.  ap- 
plied to  Messrs.  Willings  and  Francis  to  procure  a  ship  for  him ; 
and  those  gentlemen  agreed  absolutely  with  Mr.  Thomas  Mur- 
gotroyd^  for  the  purchase  of  the  ^hxp  Mount  Vernon.,  owned  by  him; 
the  bill  of  sale  being  made  out,  and  delivered  to  them,  upon  terms 
of  payment  precisely  ascertained.  It^  then,  however,  occurred  to 
Mr.  Duncanson^  that  as  he  had  not  yet  acquired  the  rights  of 
American  citizenship,  he  could  not  enjoy  the  advantages,  which 
he  proposed  to  derive  from  his  projected  voyage^  For,  the  trade 
fi-om  England  to  the  East-Indies  is,,  by  the.  law  of  that  kingdom, 
a  monopoly;  ho  British  subject  can,  individually,  embark  in  it, 
without  incurring  a  forfeiture  of  his  vessel  and  cargo;  though  it 
has  recently  been  adjudged  in  England:,  that  an  American  citizen 
is  entitled  to  carry  on  the  trade,  by  virtue  of  express  stipulations 
in  the  treaty  of  amity  and  commerce  between  the  United  States 

(1)  This  introductory  statement  of  the  facts,  is  transcribed  from  the  charge 
of  the  Court,  in  the  action  brought  upon  a  policy  of  insiurance,  on  the  Mmmt 
Vernon.  3  Malt.  Mep.  491.  Upon  more  mature  consideration,  the  opinion  there 
delivered,  was  over-ruled  in  the  present  cause,  by  tlie  same  Couit;  and,  was, 
virtually,  condemned  in  the  Circuit  Court  of  the  United  States,  where  an  ac- 
tion of  replevin  had  been  first  instituted,  in  the  ntLmeorMyrgatroydv.  M*Lure. 
See  poet.  The  name  of  Mr.  Duneaneon  was  now  used,  without  his  knowledge, 
or  consent,  for  the  benefit,,  it  was  suggested,  of  the  underwriters,  who  had 
paid  a  total  loss,  under  the  former  decision,  and  Messrs.  Willings  and  Francis, 
who  were  in  advance  for  the  outfits  of  the  ship.  It  was  objected,  that  the 
names  of  the  real  p&rties  should  appear  on  the  record;  but  the  ohjection  wri 
not  sustained  by  the  C^urt, 

and 
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2nd  GreduBritaifu  (2)  Hence  it  was  deemed  necessary  to  enter  180^, 
upon  another  operation.  The  bill  of  sale  was  sent  back,  and  a  v.^v*^r 
new  contract  was  formed  between  the  parties,  upon  these  prin- 
ciples: that  Mr.  Murgatroyd  fAioxAA  remain  the  owner  of  the 
ship,  and  as  such  retain  the  register  and  make  the  insurance;  (3) 
that  she  should,  however,  be  delivered  to  Mr.  Duncanson^  or 
his  agents;  that  Messrs.  WiUtngs  and  Francis  should  procure  a 
freight  for  her  on  Mr.  Duncanson^s  account ;  that  Mr.  MurgO" 
troyd  should  empower  Mr.  Skirrow  (a  gendeman  who  went  as 
a  passenger)  to  assign  and  transfer  the  ship  to  Mr.  Dtmcanson  in 
JEiigland^  on  the  1st  of  September  exismn^y  Vit  which  time  Mr. 
Duncanson  would  be  duly  naturalized  as  an  American  citizen; 
and  that  the  consideration  money  should  be  secured  by  the  notes 
of  Messrs.  Wiiltngs  and  Francis^  payable^  at  all  events,  in  certain 
instalments." 

The  Mount  Vernon  sailed  irom  Philadelphia  on  the  10th  of 
June  1796,  with  the  usual  documents  of  an  American  vessel.. 
As  soon  as  she  had  cleared  the  capes  of  the  Delaware^  she  was 
boarded  and  taken  possession  of  by  'Vthe  Flying  Flsh^'*  a  French 
privateer,  and  carried  into  the  port  of  St.  John^  in  xht  Spanish 
Island  of  Porto  Rico*  While  she  remained  there,  the  ship  and 
cargo  were  libelled  by  the  captors,  in  the  Provisional  Tribunal  of 
Prizes,  at  the  city  of  St.  Domingo^  in  the  island  of  St.  Domingo ; 
a  Court  established  by  the  republic  of  France  in  that  city,  for  the 
determination  of  questions  of  prize.  And  on  the  30th  of  August 
1 796,  after  various  proceedings,  the  following  sentence  was  pro- 
nounced, by  the  Court: 

"  Thirteenth  Fructidor^  fourth  year. 
"  Condemnation  of  the  English  ship  Mount  Vernon. 

^'  Extract  from  the  books  of  the  office  of  tlie  provisional  tri* 
''  bunal  respecting  prizes  established  in  St.  Domingo. 

^  We  Francis  PonSj  Judge  of  the  provisional  tribunal  respect- 
"  ing  prizes  established  in  St.  Domingo^  having  looked  over  our 
••'  sentence  of  the  seventh  TAern^iiflfcr  last,  where  all  the  papers 
"^  exhibited  by  citizen  Nadaly  captain  of  the  privateer  Flier j 
'' against  tlie  ship  Mount  Vernon,  are.  duly  noticed,  through 
'''  which  we  had  submitted  the  decision  of  this  prize  to  the  civil 
^^  commission  of  Guarico,  which  applies  again  to  our  tribunal 
^^  for  pronouncing  sentence  on  this  subject;  having  noticed  also 
"  instructions  which  were  officially  given, us  by  the  citizen. agent 
/*  of  the  French  .Republic  in  this  citj'',  issued  by  the  civil  com- 
^'  mission  aforesaid,  in  whose  archives  they  have  been  duly  re- 

(2)  Sec  8  r.  Hep,  31. 

(3)  The  premium  of  insiirance,  however,  was  paid  by  Mr.  Duncantom  the 
ship  actually  s^led  on  the  vbya$^  insured  at  his  risque;  and  the  recovery 
.ilpiinst  tlie  undeniTiters  (3  Doll.  Rep,  491.)  was  applied  to  tlie  reimbursement 
ot  the  p^irchase  money,  paid  by  Messrs.  J^ilUn^t  and  Fran^^  onacQOimt  of  Mr. 
BuneopJon. 

*'*coitle<t 
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1 80  K  "  corded,  from  which  it  appears,  first,  that  the  papers  having  bceu 
1— y*-/  "  thrown  into  the  sea  by  the  captain  in  sight  of  the  privateer 
"  which  captured  him,  secondly,  that  the  captain  and  supercargo 
*'  having  precipitately  abandoned  their  ship,  in  spite  of  the  good 
*'  treatment  received  by  them  from  the  French  captain,  and  the 
**  hints  he  gave  them  2j30ut  remaining  there  in  order  to  plead 
**'  their  own  cause,  and  thereby  avoid  her  confiscation,  thirdly, 
*'  the  behaviour  of  the  captured  crew,  fourthly,  the  captain  being 
**  a  Portuguese^  without  a  certificate  of  his  naturalization,  fifthly, 
"  that  the  United  States,  in  the  last  treat}''  which  they  concluded 
"  with  England,  having  Suffered  to  be  added  to  the  articles  which 
*'  haye  been  looked  upon  till  at-  present  as  contraband  of  war^ 
"  staves,  tackles,  sail-cloth,  iron  hoops,  and  finally  all  which  can 
"  be  made  use  of  for  vessels,  are  sufficient  motives  to  condemn 
^'  said  ship;  after  a  serious  examination  we  have  judged  and  do 
"  judge  that  the  ship  Mount  Vernon,  captain  George  Domtnico, 
"  Portugueze,  with  her  cargo,  has  been  duly  "and  justly  captured 
**  by  the  French  privateer  commanded  by  citizen  Nadal,  to  wliom 
"  we  adjudge  her  as  property  belonging  to  him,  and  of  which 
"  he  may  dispose  undeV  the  clauses  and  conditions  made  with 
*'  his  officers  and  crew,  he  being  accountable  for  the  duties  of 
**  invalids"  and  the  costs  of  the  tribunal,  which  he  shall  ^ay  to 
*'  the  bearer  of  our  notary's  order.  Santo  Domingo,  Fructidor 
"  thirteenth  (August  thirtieth).  Fourth  year  of  the  French  Re- 
**  public,  one  and  indivisible.  Signed  in  tlie  Register,  Pons  Judge, 
"  undDesptijeaux  Notarj'  Public. 

"  (Signed)  Pons  Judge. 

"  Despujeaux  Notary.^^ 
Under  this  sentence  of  condemnation,  the  3Iount  VerJion  and 
lier  cargo  were  delivered  to  the  captors  by  the  Spanish  governor 
of  Porto  Rico,  with  permission  to  sell  diem  there.  At  the  public 
sale,  Rousseau,  a  naturalized  American^  purchased  t)ie  ship;  and 
afterwards  sold  her  for  22,000  dollars,  to  31^ Lure,  the  present  de- 
fendant, an  American  citizen,  who  brought  her  to  Philadelphia* 
A  replevin  was  then  issued  for  the  ship,  in  tlie  name  of  Murga* 
troyd,  from  the  Circuit  Court,  for  the  Pennsijhania  district;  but 
it  appearing  on  the  trial,  that  Murgatroyd  h^Ar^tftivtiX  payment 
of  all  tlie  notes,  which  Messrs.  Willings  and  Francis  gave  for 
.  the  purchase  money,  the  Court  declared,  that  he  had  no  pro- 
pert)'  in  the  ship,  to  maintain  a  replevin ;  and  directed  a  nonsuit. 
In  consequence  of  that  defeat,  the  present  action  of  trover  was 
brought  in  the  name  of  Mr.  Duncanson, 

The  cause  was  ar^ed,  at  great  length,  upon  the  foHo'»Ving 
general  points:  (4) 

1st.  Whether 

(4)  The  t^ial  of  tti«  cause,  first  cathe  on,  ih  March  term  1804;  -  but  after  all 
tlfe  evidence  tvas  heard,  and  pail  of  the  ai^g^umetits  of  couiisc),  soine  or  the 

jury 
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isU  Whether  the  ship  Mount  Vemon^  at  the  time  of  her  sail-    1804^ 
ing  und  capture,  was  the  bona  jidt  property  of  Miirgatroyd^  a  u>^.— > 
citizen  of  the  United  States;  or  was  only  registered  and.  held  in 
his  name,  in  trust  for  Duncanson^  an  alien. 

2d.  Whether  the  capture  of  the  Mount  Vernon  was  a  lawful, 
or  a  piratidal  act;  considering  the  commission  of  the  privateer, 
and  the  circumstances  of  the  capture. 

id- Whether  the  French  Court,  established  at  St.  Domingo^ 
was  a  competent  tribunal,  to  decide,  in  this  case,  the  question  of 
prize,  or  no  prize;  the  city  of  Su  Domingo  then  belonging  to 
Spain^  or  not  being  surrendered  to  France;  the  ship  lying  ma 
Spanish  port,  at  another  island,  belonging  to  Spain;  and  the 
Uruted  States  being  at  peace,  both  with  France  and  Spain. 

In  relation  to  these  points,  the  plaintiff^ s  cot/n^e/ contended, 

Ist.  That  the  property  of  the  Mount  Vernon  continued  in  Mur^ 
gatroyd^>mv\  the  power  was  executed  by  Skirrotu;  or,  at  least, 
until  the  last  of  the  instalments  of  the  purchase  money  was  actu- 
ally paid;  that  the  execution  of  the  power,  being  prevented  by 
superior  force,  capture,  and  detention,  ought  not  to  affect  the 
original  rights  and  interests  of  the  parties;  tnat  the  contract  with 
JDuncanson  wais  merely  executory  (a  species  of  contract  recog- 
nised by  the  law)  and  until  the  specified  event  had  actually  oc- 
curred, to  wit,  an  aiTival  in  England^  and  a  transfer  by  Siirrow^ 
no  property  )COuld  vest;  and  that  there  was  no  fraud  upon  bellig- 
orient  rights,  no  violation  of  neutral  duties,  in  .the  formation,  or 
affiinsnance  of  such  a  contract.  2  Pow.  on  Contr.  7^.  3  DalU  Rep* 
491.  Adnu  Inst.  218.  2  Journ.  Cong.  114.  3  Rob.  24.  31.  39. 
Treaty  between  the  United  States  and  France  {\77B)  1  vol.  Acts 
Cong.  p.  STB.art.  6.  15.  21.  23. 

2d.  That  the  capture  of  the  Mount  Vernon, vros  piratical;  for  it 
is  pIriijLcy,  not  only  when  a  man  robs  without  any  commission  at 
all,  but  when,  having  a  commission,  he.despoils  those  whom  he 
is  not  warranted  to  £ght^  or  meddle  with;  such  as  are  in  alliance,, 

jury  stated  to  tire  Court,  that  they  felt  themselves  embarrassed  from  the  de- 
claration of  three  of  theu*  brethren,  *'  that,  consistently  nnth  their  rcli^ous 
"  principles,  and  conscientious  scrujiles,  they  could,  hot,  under  any  circum- 
*'  Ktanccs  of  pmof,  or  any  course  of  reasoning,  find  avei*dict  in  favour  of  the 
*'  purlv,  M'ho  claimed  the  ship,  under  a  condemnation  as  prize  of  war."  It  was 
wished,  on  botli  sides,  jto  reconcile  the  objecting  jurors,  to  the  discharge  of  a 
public  duty,  in  which  Uicir  consciences  ought  to  be  governed  by  the  fawof  the 
land,  and  Dot  by  personal. considerations:  but  every  effort  being  ineffectual  for 
that  purp4>se,'  tlie  Covrt  observed,  that  they  could  not,  on  the  one  hand, 
exercise  the  oppression  of  coercing  a  juror  to  act  In  conti*adiction  to  his  real 
religious,  and  conscientious  scruples;  nor,  on  the  otl^er,  would  they  exix>se 
the  defendant  to  the  consequences  of  a  t«ial,  iii  which  he  might  lose,  but 
could  not  possibly  obtain,  a  verdict  Lamenting  that  so  much  time  had  been 
consumed  before  notice  of  the  objection^  the  Court  directed  a  juror  to  he 
withdi'ftwn. 

or 
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1 804.  or  friendship,  with  that  state,  which  has  given  him  lus  commission; 
c-v*^  2  JFoodes.422.  That  at  the  time  of  the  capture,  the  United  States 
and  France  were  in  alliance  and  friendship;  and,  therefcne,  it  was 
pfracy  even  in  a  French  commissioned  vessel  to  seize,  spoliate, 
and  sequester,  American  property.  And  that  whenever  the  pirati** 
cal  taking  is  succinctly  .ascertained,  it  becomes  a  clear  and  indis- 
putable consequence,  that  there  is  no  transmutation  of  property;' 
no  right  to  the  spoil  vests  in  the  piratical  captors;  no  right  is 
derivable  from  them  to  any  re-captors,  in  prejudice  of  the  origi- 
nal owners.  3id.  429.  9. 

3d.  That  capture,  without  condemnation,  does  not  work  a 
change  of  property.  2  Burr.  693;  2  DalL  Sep.  5.  That  a  con- 
demnation to  be  lawful,  must  be  pronounced  by  a  Court  of  the 
captor,  in  the  country  of  the  captor,  or  of  a  co-belligerent.  1  Sob. 
Sir  IVm.  Scott  and  Mr.  NichoWs  ktter  to  Mr.  Jay.  That  neither 
the  island  of  Porto  Rico^  to  which  the  ship  was  carried,  nor  the 
city  of  St.  Domingo^  where 'the  condemnation  was  pronounced, 
belong  to  the  country,  or  jurisdiction,  of  the  captor;  nor  were 
France  and  Spain  allies  in  the  war,  at  the  time  of  the  capture.. 
5  vol.  Debr.  Col.  Stat.  Pap.  18 — ^21.  That  foreign  judgments 
may  be  inquired  into,  wherever  the  Court,  pronouncing  them, 
has  not  jurisdiction  of  the  subject,  on  principles x>f  the  law  of  na- 
tions, as  well  as  on  principles  of  the  common  law.  2  Stra.  1078. 
Dotiff.l,  Park^  353.  (4  «///.)  \  Rob.  114.  Z  Ball.  Rep.  15. 
:2  Rob.  ir4.  3  Rob.  S3.  3  Rob.  82.  Doug.  555.  Park^  363.  7  T. 
Rep.  523.  2  Show.  232.  1  Emerig.  232.  438. 

In  relation  to  the  general  points  of  the  cause,,  the  defendant's 
.counsel  contended, 

Ist.  That  th6  case  exhibits  a  manifest  violation  of  the  regis- 
tering act  ;*  and  militates  against  the  duty  of  a  neutral  character, 
by  masking  the  real  property  of  a  belligerent  alien.  I'hat  the  act 
of  congress  not  only  prohibits  all  open,  avowed,  ownership  of  an 
alien,  in  a  registered  vessel  of  the  United  States \  but  every  spe- 
cies of  secret  or  latent  ownershin  in  the  ship,  and  her  issues  anJ 
profits,  "  by  way  of  trusty  conjuienve^  or  otherwise.^'*  2  vol.  131. 
s.  l.s.2.s%4f.  s.  r.  A*  16.  (StviJVs  editi)  1  vol. 79.  s.  6.  {Child\^  edit.} 
That  ap  owner^p  in  tmst,  could*  never  be  mol^  strongly  cha- 
racterised: for,  the  ship  was  bouglit  for  him,  and  the  price  wa:- 
paid  by  him,  through  his  agents;  she  was  insured  at  his  charge; 
she  sailed  at  liis  risque;  and  an  agent  named  by  him,  was  pos- 
sessed of  an  absolute  power  to  transfer  her  to  him.  That  the  con- 
tract was  not  executory,  in  the  sense  contended  for;  as  the  inten- 
tion was  to  pass  an  immKliate  right  of  property,  an  absolute  nsu- 
fructuar)'  enjoyment,  keeping  back  the  formal  tide  only  for  a  speci- 
fic, unlawlur,  purpose;.as  there  was  no  covenant  to  convey,dtpend- 
ing  on  any  eyent,  but  an  absolute  power  and  mandate  to  tr-nsfor; 
as  there  was  no  piutuality,  the  price  being  payable  at  aU  events, 

and 
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and  3furgatroyd  was  never  again  capable  of  sharing.ln  the  profit  1804, 
or  loss  of  the  ship.  That  the  property  was  so  changed^  at  the  time  ^.^^.^-^j 
of  sailing,  that  the  ship  >Vould  have  been  liable  as  Duncansofi^s 
to  execution  and  attachment,  and  to  the  statutory  assignment  of 
the  insolvent,  or  the  bankrupt,  law.  That  if  such  a  mask  could  se- 
cure impunity,  in  violating  the  registering  act,  aliens,  and  parti- 
cularly belligerent  aliens,  would  soon  be  the  owners  of  a  ^eat 
portion  of  the  Ajnencmi  tonnage.  Maybin  v.  Coulon.  ant»  5  T. 
Rep.  U2.  3  Ball  Rep.  495.  3  Rob.  243.  (a)  4  Rob.  91.  93.  95. 
That,  indee  i,  in  every  aspect  of  the  cause,  an  American  common, 
law  court  ought  not  to  interpose:  not,  if  it  is  a  breach  of  our 
navigation  laws;  not,  if  it  is  a  cover  of  belligerent  propert}';  not, 
\i  DuncansGn  is  an  Englishman;  and  not  if  it  is  a  question  of 
prize,  which  is  exclusively  of  admiralty  cognizance.  2  Rob.  11 U 
114.  Wesk.  359.  1  Mag.  437.  3  Rok  269.  2  Ball.  Rep.  165. 
4  T.  Rep.3S2.  3  Bail.  Rep.  6.  3  Ball.  Rep.  25.  32.  7.  Tl  Rep. 
096.  8  T.I^ep.444.  Par J^,  71.  2  Ball.  4.  2  Burr.  693,' 4.  2  Ball. 
Rep.  270. 

2d.  That  the  capturing  privateer  had  a  lawful  comniissiou 
from  the  French  republic;  captured  the  Mount  Vernon  as  prize, 
on  the  high  seas;  and  sent  her  for  adjudication  to  a  Court,  es* 
tablished  by  the  nation  of  the  captor.  Such  a  capture  may  be 
tortious,  but  it  can  never  be  piratical.  In  the  present  insuince, 
liowever,  the  appearances  at  the  time,  and  the  result  of  subsc- 
quent  investigation,  must  equally  justify  the  proceeding;  for,  it 
•is  now  notorious,  that  the  MounUVcrnon  was  ian  English  o\me(l 
ship,  going  to  a  belligerent  port,  and  with  false  papers,  describ- 
ing a  false  destination.  If,  then,  Buncaiison  was  the  owner  of 
the  ship,  and  was  an  enemy  oi  France^  who  had  not  acquired  the 
rights  of  neutral  domicil,  the  capture  was  lawful ;  and  the  Courts 
of  this  country  could  not  interfere,  before  condemnation;  nor,  a 
fortiori^  can  they  interfere  after  condemnation  and  sale.  VatU  b. 
3.  c.  14.  s,  208.  f.  583. 

^3d.  That  the  city  of  St.  Bomingo  was  either  to  be  considered  as 
belonging  to  France^  under  the  cession  of  the  treat}'  between  her 
and  Spain ;  or  as  the  countiy  of  Spain,  an  ally  of  France,  on  the 
eve  of  engaging  in  die  war  against  Great  Britain.  Treaty  oj  22 
July  1795,  art.  9.  That  the  French  constitution  had  regarded 
the  cession  as  complete,  and  the  legislature  of  France  had  actu- 
ally divided  the  Spanish  side  of  St.  Bomingo  into  departments. 
Cofist.  art.  3.  That  Great  Britain,  in  her  manifesto,  had,  also, 
considered  tlic  cession  from  Spain  to  France  as  absolute.  Neiv^ 
Annual  Reg.  p.  121. 1796.  That  a  recurrence  to  dates  will  satis- 
factorily show,  the  relative  situation  of  France,  Spain,  and  Eng- 
land,  on  the  co-operation  of  the  two  fonner  in  hostilities  against' 
the  last.  Thus;  the  Mount  Vernon  w^s  taken  on  the 9th  of  jfune, 
can-ied  into  Porto  Rico  on  the  4th  of  yuly,  condemned  at  St. 
Bomingo  on  the  GOlh  of  August,  ^old  on  the  26th  of  October 
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1804.  t796j  and  kept  under  embargo  until  the  27th  of  Jifay  1797.  A 
V,i,,y^i;  tre^^^  of  alliance  between  France  and  Spain^  was  signed  on  die 
19th  of  Augttst^  mA  ratified  on  the  6th  of  September  1796^  in 
which  a  joint  war  .with  England  is  contemplated ;  and,  accord- 
ingly, on  the  5th  of  October  1796,  Spain  published  a  declaration 
of  war.  Thus,  when  ihe  Mount  Vernon  was  captiired  and  con- 
demned, France  sad  Spain  were  in  ahiance,  with  a  view  to  a  war 
against  England^  and  the  joint  war  was  actually  declared  and 
waged,,  while  the  ship  remained  within  th*^  territory  i^nd  po  c 
of  the  allies.  That,  independent  of  the  question  of  alliance  and 
ho8tilit\',  neither  the  place  of  condemnation,  nor  the  place  where 
the  ship  lay,  can  avail  the  plaintiif,  if  Spain  permits,  and  England 
does  not  complain.  That  the.  institution  of  Courts  for  prize 
causes,  in  countries  not  belonging  to  the  captors,  nay,  in  neutral 
countries,  lias  been  practised,  a^  well  as  recognised  by  England^ 
and  has  been  practised  as  well  as  recognised  by  America*  2  East^ 
473.  2  Rob.  174,  4  Rob^.  34,  5.  44.  Carth.  474.  2  Danv.  Ahr. 
269.  pL  8.  2  Srownl.  11.  29.  Godb.  386.  Parie,  353.  5  voU 
Journ.  Cong*  4^j.  (30  Nov.  1779.)  Cochin.  708. 

The  Court  delivered  a  long  and  elaborate  charge  to  the  jury, 
on  the  two  principal  points  in  the  cause.  Ist.  They  expressed 
considerable  doubt,  v/hether  the  condemnation  of  the  Mount 
Vernon  was  pronounced  by  a  competent  Court;  inasmuch  as  the 
ship  was  not  within  the  jurisdiction  of  the  country  of  the  captors; 
as  the  evidence  did  not  satisfactorily  prove,  t\mt -France  had 
taken  possession  of  St.  JPomingOy  in  pursuance  of  the  treaty  of 
cession;  and  as  Spain  and  France  did  not  appear  to  be  actually 
allies  in  the  w^ir,  at  the  time  of  the  capture  and  condemtiation. 
2d.  But  they  were  clearly  and'  decidedly  of  opinion,  that  the 
charge  delivered  in  the  case  of  Murgatroyd  v.  Craxvf6rd{Z  Ball. 
i?^^.  491.)  was  erroneous  and  untenable.  Acknowledging  and 
retracting,  therefore,  with  candour,  the  error'  which  tiiey  had 
then  committed,  they  declared  that  the  verdict  must  be  intavour 
of  die  defendant;  inasmuch  as  the . plaintiiF's  claim  to  the  ship' 
was,  founded  upon  a  transaction,  ia  fraud  of.  the  positive  laws  and 
public  policy  of  the  United  States^  which  exclude  an  alien,  from 
any  degree  of  interest  in  an  American  registered  vessel,  by  way 
of  trust,  confidence,  or  otherwise. 

Notwithstanding  the  explicit  decision  and  direction  of  the 
Court,  one  of  the  jurors  refused,  during  four  days,  to  concur  in 
a  general  verdict  for  the  defendant;  declaring,  in  open  Court, 
**  that  althougn  he  stood  alone,  he  would  only  lay  down  his 
*'  opinion  wi  h  his  life:  for,  he  never  could  consent  \o  cast  the 
**  property  of  the  ship  upon  the  defendant,  through  the  medium 
"  of  such  a  capture  and  condemnation."  At  length,  the  form  of 
a  special  verdict  was  svibmitted  to  the  juiy,  by  each  side;  and 
th^  jury  aAo^ed  and  returned  the  form  prepared  by  the  de- 
fendant's counsel. 

When 
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When  the  special  verdict  was  brought  before  the  Court/  for  1804. 
argument,  at  December  term  1804,  the  defendant  moved  for  a  U^v*-^ 
new  trial,  on  the  gi*ound,  that  although  the  facts  were  sufficiently 
found,  for  a  judgment,  on  the  point  of  a  breach  of  the  acts  of 
congress ;  they  were  not  sufficient!}'  found  to  enable  this  Court, 
or  the  High  Court  of  Errors  and  Appeals,  to  decide  upon  the 
bbjections  to  the  condemnation,  because  Su  Domingo  was  Span- 
ish territory,  within  which  a  French  prize  Court  was  not  cpmpe«* 
tent  to  act;  and  because  the  ship  was  not  within  the  jurisdiction 
of  *S^  Domingo^  but  at  Porto  Rico^  when  she  was  condemned. 
Besides,  in  an  action  of  trover,  the  jury  are  bound  to  give  the 
actual  v;due  of  the  property  if  they  find  for  the  plaintiif ;  and  in 
this  case  they  have  given  only  prime  cost  of  22,000  dollars  on 
the  sale  to^the  defendant;  whereas  the  value,  according  to  die 
only  evidence  before  the  jury,  was  40,000  dollars. 

After  repeated  arguments,  the  Court  de.termined  that  the 
facts  were  not  sufficiently  found,  on  the  whole  case;  and^ although 
they  adhered  to  their  opinion,  as  delivered  in  the  charge,  in  jus- 
tice to  the  plaintiif,  who  had  a  right  to  a  writ  of  error,  as  well  as 
in  consideration  of  the  tmpoitance  of  the  decision,  it. became  oe* 
cessary  and  proper  to  award 

A  new  trial.  (5) 

(5)  Yeates,  yutticti  thouprht  that  enouj^ji  was  found,  upon  the  special  vcr- 
tlict,  to  jfivc  jucljfment  tor  the  4<-'fe"<laMt,  on  the  i)arahioiint,  and  vontnmling-^ 
question  of  a  violati<»n  of  the  acts  of  congress.  He  was,  therefoi*e,  opposed 
to'  a  new  tiial,  Ihoiig^h  the. facts  on  the  other  question^  were,  he  admitted, 
defectii'ely  found,  and  tliou^;>h  he  did  n6t  approve  of  the  estimate  of  tLe 
damag^cs,  foi*  which  no  evidence  had  been  adduced  at  the  trial. 

Smith  and  JQrackkxridcf.^  yustiievy  hoM'ever, pronounced  the  decision c 
the  Court' 
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Coniniomvcalth  versus  Franklin  et  qL 

1"^IE  funeral  question,  upon  the  constitutionalit/ of  the  inti-u- 
,  sion  act  (3  State  UnvSj  703.  Dalli  edit.)  having  been  de- 
lided  at  the  last  term,  in  the  affirmative,  this  case  came  again 
before  the  Court,  upon  the  remaining  exceptions  in  arrest  of 
judgment,  as  they  are  stated  ante^  p.  25T.;  but  the  counsel  for 
the  defendants  abandoned  the  third  and  fourth,  and  the  argu- 
ment and  decision  turned  entirely  upon  the  sixth  and  seventh, 
exceptions.  „ 

For  the  ikfendants*  Jf  the  cause  was  never  pending  in  the 

'  Circuit  Court,  as  the  sixth  and  seventh  exceptions  allege,  all  the 

'  proceedings  there,  are,  of  course,  coram  non  judice;  and  the 

I  judgment  must  be  arrested.  These  exceptions  will,  therefore,  be 

first  considered.  Then,  lst»  T\ic  certiorari  is  directed  to  a  wrong 

Court.    2d.  It  is  returned  by  uijauthorised  judges.    3d.  It  does 

not  describe  and  identify  the  indictment^  which  is  annexed  to 

the  return. 

1st.  The  Courts  of  Quarter  Sessions,  and  of  Common  Pleas, 
are  Courts  of  distinct,  and  independent,  jurisdiction;  though  die 
same  judges  officiate  in  both  Courts.  Each  has  its  own  sejd,  its 
own  record,  and  its  own  clerk;  and  the  subjects  of  their  cog- 
nizance are  essentially  different;  the  one  relating  to  criminal 
prosecutions;  and  the  other  to  civil  suits.  Const  •art,  5.  .9.  1.  7. 
4  r.  Rep.  .499.  1  £ac.  Abr.^572,  573.  2  HawA-.  P.  C.  c.  2/ 
6.  80,  81.  72. 

2d.  The  return  is  made  by  the  associate  Judges  of  the  Com- 
mon Pleas,  to  the  Judges  of  the  Supreme  Court,  and  not  to  the 
J,u(|ges  of  the  Supreme  Court  sitting  as  a  Circuit  Court.    And 

the 
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tlie  authorities  already  cited,  show  that  a  writ  ^vrong  directed,    1804. 
or  wrong  returned,  will  remove  nothing*  ^— v*-^ 

3d.  The  indictment  consists  of  two  distinct  counts,,  containinjj 
two  distinct  charges,  of  two  distinct  offences.  Three  of  the  de- 
fendants only  are  implicated  in  the  charge  of  the  first  count:  and 
ytit  the  certiorari  directs  the  removal  of  an  indictment  against 
the  four  defendants  for  both  offences*  This  is  not  such  an  in- 
dictment, and,  dicrefore,  the  proper  record  has  never  been  re- 
moved. 2  Ld'  Raynu  1199.  1  Ld.  Raym.  609.  2  Hawk.  c.  27. 
y.  82.  2  Ld.  Rmjm.  1803. 

For  the  commonwealth.  Tlie  prcscipe  for  the  removal  of  the 
indictment,  was  written  by  the  counsel  of  the  defendant;  the 
certiorari  was  worded  conformably  to  the  praecipe ;  the  writ  was 
specially  allowed,  and  issued,  at  the  instance  of  the  defendants: 
and,  yet,  the  defendants  endeavour  now  to  defeat  the  jurisdiction 
of  the  Circuit  Court,  by  the  irregularity  of  their  own  process.^  It  is 
a  general  rule,  in  civil  cases,  that  no  man  shall  take  advantage  of 
his  own  wrong.  In  criminal  cases,  too  it  is  a  rule,  that  errors  in 
fdrm  shall  be  t^ken  advantage  of  as  soon  as  is  reasonable  after 
they  occur,  or  a  waiver  of  3ie  advantage  shall  be  itiferred;  and 
an  indictment  may  be  removed,  without  certiorari^  by  deliver}- 
of  the  Justices,  per  maim  propria*  Here,  the  defendants  appear- 
ed gratis^  and  never  objected  to  the  imputed  errors,  for  a  year 
after  their  trial.  Hawk.B.  2.  c.  27.  s.  102.  2  Stra.  843.  2  Haky 
213*  2  Ld.  Raynu  1518,  9. 

But,  independent  of  this  general  course  of  reasoning  and  au«p 
thority,  the  certiorari  is  well  directed  and  returned.  The  true 
designation  and  official  style  of  the  Judges  must  be  ^  Judges  of 
the  Court  of  Common  Pleas;"  for,  their  commissions  are  only 
in  that  character;  and  "  Judges  of  jLhe  Court  of  Quarter  Ses- 
sions,'^ is  a  style  of  office  unknown  to  the  constitution  and  laws. 
The  certiorari  is  directed  "  to  the  Judges  of  the  Court  of  Com- 
'*  mon  pleas,  for  Luzerne  county,  and  every,  of  them,  to  remove 
^'  the  indictment  depending  before  them,  or  some  of  them." 
Now,  the  indictment  must  have  been  depending  before  them,  or 
some  of  them,  sitting  as  a  Co^ut  of  Quarter  Sessions.  The  only 
usr  of  a  description  is,,  to  ascertain  the  f  erson  required  to  do  an 
act;  and  here  the  description  does  ascertain  the  persons,  wh6 
composed  the  Court  of  Quarter  Sessions ;  who  are,  therefore, 
the  persons,  before  whom  the  indictment  w;is  found;  who  ought 
to  transmit  the  record  to  the  superior  Court;  and  who  have  su/i-- 
ciendv  done  so,  by  returning  it  to  tlie  Judges  of  the  Supreme 
Court,  those  Judges  being  the  constituent  members  of  the.  Cir- 
cuit Court,  sitting  in  the  county  of  Zt^z^r;:^* 

Nor  is  the?  objection -to  the  description  of  the  indictment  more 
valid,  than  the  objection  to  the  description  of  the  Judges.  The 
urtiqrari  does  not,  in  fact,  call  for  the  removal  of  an  indictment 

against 
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1804,  against  four  persons  for  two  offences;  but  it  issued  *'tD  remo^t 
c^y— ^  *'*'  an  indictment  for  combining  and  conspiring  for  the  purpose  of 
"  conveying,  possessing,  and  getding  on  lands^  &c.  And  also  for 
**  combining  and  conspiring  for  the  purpose  of  laying  out  town- 
"  ships,  &c,  wherein  the  commonwealdi  is  plaintiff,  and  John 
'*  Franklin^  Elhha  Satterlee^  John  Jenkins^  and  Joseph  Jbiles^ 
"  are  defendants:"  that  is  to  say,  an  indictment  wherein  the 
commonwealth  is  plaintiff,  and  those  four  persons  are  defendants, 
although  it  may  contain  a  count,  in  which  three  only  are  charged; 
and  an  indictment  which  does,  indeed,  charge  two  offences  to 
have  been  .committed,  though  three  of  the  defendants  committed 
the  first,  and  all  of  them  committed  the  second.  Even,  however, 
suppose,  that  the  certiorari  had  described  an.  indictment  against 
four  persons,  when  only  three  were,  in  fact,  indicted;  yet,  the 
record  being  trsmsmitted,  and  the  three  persons  indicted,  actually 
appearing,  and  being  ti'ied,  there  can  be  no  injustice,  or  irregu- 
larity in  the  proceeding.  4  Vin.  Abr.  337.  (5.  2.)  pL  2.  1  Roll. 
Abr\  395.  4  Fin.  Abr.  338.  pU  6.  in  note.  Ibid.  pL  7.  2  ff.  H. 
P.  G  214.  4  T.'Hep.  A99. 

Shippen,  Chief  justice*  The  objection  to  the  direction  of  the 
certiarari  is  fatal.  The  power  and  cognizance  of  the  Judges  of 
the  Court  of  Common  Pleas,  do  not  extend  to  criminal  cases. 
Those  Judges  ai'e,  indeed,  ex  officiOy  members  of  another  Court, 
which  possesses  a  criminal  jurisdiction;  but,  when  sitting  there, 
they  are  Judges  of  the  Couit\of  Quarter  sessions,  not  of  the 
Coftimon  Pleas. 

I  am,  also,  inclined  to  think^  that  a  certiorari^  calling  for  the 
removal  of  an  indictment  against  four,  generally,  will  not  remove 
an  indictment,  which  charges  only  three  persons,  in  one  of  its 
counts.  It  it  true,  that  the  Circiiit. Court  may  obtain  the  re^ 
moval  and  cognizance  of  an  indictment,  as  well  upon  the  delive- 
ly  of  the  record,  by  one  of  the  Judges  of  the  Court  of  Quarter 
Sessions,  per  propria  manu^  as  upon  the  return  to  a  certiorari. 
The  present  case,  however,  rests  upon,  the  authority  of  the  writ; 
and,  though  it  is  not  without  doubt,  I  am  disposed  to  hold,  chat 
not  only  the  direction  and  the  return  are  irreguTar;  but  that  the 
body  of  the  writ  is  defective,  in  the  description  of  the  indictnient 
to  be  removed. 

Yeates,  jfiiiiice.  The  authorities  cited  for  the.  commonwealth 
;\re  in  point,  to  show  that  the  certiorari  for  the  removal  of  an  in- 
dictment against  four,  is  suflSciendy  descriptive,  to  remove. an 
indictment  against  three  only,  under  such  circumstances,  as  ap- 
pear upon  the  present  occasion.  My  only  difficulty,  therefore, 
arises  from  the  direction  and  the.  return  of  the  writ;  which,  on 
a  question  of  jurisdiction,  in  a  criminal  case^  must,  I  think,  bi 
deemed  fatally  irregular. 

SMITJf, 
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Smith^  justice.    I  have  hitherto  declined  taking  any  part  in    1804. 
the  judicial  proceedings  against  the  defendants ;  because,  I  am  v^-v^-i/ 
personally  interested  in  the  lands,  on  which,  it  is  charged,  they 
have  unlawfully  intruded.    But  as  my  opinion  is  favourable  to 
them,  on  th^  present  point,  I  will  not  abstain  from  delivering  it. 

The  last  objection  is  fatal,  I  think,  to  the  proceedings.  The 
directibn  oU  the  certiorari  was  to  the  Judges  of  a  wrong  Court; 
and  the  return  of  the  writ  is,  also,  made  by  the  judges  of  a  >vrong 
CourU  The  Judges  of  the  Court  of  Common  Pleas  never  had 
cognizance  of  the  indictment;  nor  could  they  have  any  power 
over  the  record  of  the  Court  of  Quarter  Sessions,  to  transmit  it 
to  tht  Circuit  Court.  The  trial  was,  therefore,  coram  non  jitdlce* 
Judge  Brackenridce  and  myself  detenjniued  the  same  point, 
the  same  way,  in  Centre  count}%  upon  the  removal  of  an  indict* 
ment  by  the  commonwealth. 

Brackenridge,  yr/^^'ce.  Having  already  decided  the  leading 
qu^sticn,  in  the  case  referred  to  by  Judge  Smith,  it  is  only  ne* 
cessary  to  add,  that  I  have  heard  nothing,  upon  the  present  oc« 
casion,  to  induce  me  to  change  my  opinion. 

Judgment  arrested. 
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CASE  stated  for  the  opinion  of  the  Court.  On  the  1st  of 
August  1804,  judgment  was  entered,  by  confession,  at  the 
suit  of  Ewing  v.  Murray^  in  the  Common  Pleas  of  Philadelphia 
count}' ;  in  which  the  declaration  was  entitled  of  Jnne  term  pre- 
ceding. On  the  3d  of  Aitgnist  1804,  judgment  was  entered,  by 
confession,  in  the  Supreme  Court,  against  the  same  defendant,  at 
the  suit  of  Welsh^  the  present  plaintiff;  and  the  declaration  was 
entitled  as  of  March  term  preceding. 

.  The  question  submitted  was,  which  judgment  was  entitled  to 
a  priority  of  payment,  from  the  proceeds  of  the  sale  of  the  de- 
fendant's real  estate? 

Wallace^  on  behalf  of  Welsh^  the  present  plaintiff,  contended, 
that  the  Supreme  Court  judgment,  though^  in  fact,  last  entered, 
had  a  legal  relation  to  March  term;  and  must  be  preferred  to 
the  Common  Pleas  judgment,  which  related  only  to  June  term. 
He  cited  authorities  to  show  the  relation  at  common  law:  14 
Vin.  Mr.  616.  12  Mod.  519.  3  BL  Com.  420.  e^  Mod.  191.  Teh. 
35.  3  Burr.  1596.  1  WiU.  39.  2Saund.  9.  And  he  argued,  diat 
neither  the  English  statute  of  frauds,  nor  the  Pennsylvania  act 
of  assembly,  jfiected  the  legal  relation  of  a  jt^dgment,  except 
only  in  the  case  oi  bond  fide  purchasers;  not  in  the  case  of  con- 
flicting judgments.  3  P.  Wins.  398.  Salk.  401.  7  Mod^  Z^^.  Salk. 
87.  fl  Ld.  Raym.  776.  Stra.BS2.  7  Mod.  93.  Stra.  lOBl.  6  Mod. 
191.  Bar?ies.  266,  7,  8.  270.  Willes  Rep.  4^27.  Cro.  C.  102.  1  7^. 
Rep.116.  7  T.  Pep.  20.  1  Sound.  210.  1  Ball.  Pep.  450.  2  Burr. 
950.  967.  1  Bl.  Com.  69. 

Paxvlcy 
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Rawky  in  support  of  the  Common  Pleas  judgment^  remarked,  1805. 
that  his  opponent  was  not  content  to  enjoy  an  equality,  but  in-  v,^^.^^-/ 
sisted  upon  a  preference;  and,  therefore,  there  was  no  equity  iti 
his  favour*  He  then  contended,  that  there  was  an  essential  dif* 
ference  between  the  law  of  England^  and  the  law  of  Pennsyl- 
vania^ on  the  subject;  that,  altliough  the  question  would  often 
arise  here,  as  lanck  were  subject  to  execution  and  sale,  it  woul'  1 
seldom  arise  there;  that  the  practice  had  uniformly  been  to  y^y 
judgments,  out  of  the  sale  of  real  estates,  according  to  the  actual 
date  of  entering  them;  (1)  and  that  the  point  had  already  been 
adjudged  in  Hooton  v.  Will.  1  DalL  Rep.  185.  450. 

By  the  Court:  We  are  clearly  of  opinion,  that  the  judgment 
first  entered,  is  entitled  to  be  first  paid.  The  plaintiff  in  the  Con^* 
mon  Pleas- must,  therefore,  enjoy  his  preference.  (2) 


Dupont  'oersus  Viohon. 

THE  plaintiff  had  issued  a  capias  against  the  defendant,  in 
an  action  upon  the  case.  Sec.  and  a  citation  was  served  upon 
him,  in  the  following  terms :  . 

(1)  The  following;  certificates  were  founded  on  tbe  fact  of  practice  : 

"  I  certify,  that  while  I  held  the.  office  of  sheriff  for  the  city  and  county  of 
Philadelphiat  I  uniformly  settled  the  pa3anent  of  judgments,  in  the  case  of 
sales  of  real  estates,  according  to  the  actual  dates  of  those  judgments  certi- 
fied by  the  respective  prothonotaries,  without  reference  to  the  terms,  of  which 
the  said  ^dgments  were  entered. 

'  JAMES  ASH." 

Philadelphia^  December  18th,  1804. 

"  I  certify  that  the  abftve  was  also  my  practice,  while  I  held  the  office  of 
sberiff. 

ISRAEL  ISRAEL.^' 

*  I  certify  that  the  aborc  was  also  my  practice,  while  I  held  the  office  of 
sheriflT.  - 

JOHN  BAKER." 

(2).  A  question  of  priority  of  judgments,  also,  arose  in  the  Cbmmon  Fleas, 
<if  Philadelphia  county  at  yune  term  1806,  in  the  case  of  Emntl  v.  Gansood. 

It  was  on  a  case  stated,  between ,  two  creditors  of  the  defendant,  each  of 
whom  had  entered  judgment,  by  virtue  of  a  bond  and  warrant,  on  the  sanie 
day,  at  the  distance  of  a  few  hours.  It  was  held  by  the  Court  (Rush,  presi- 
dent) that  there  should  be  no  precedence  between  the  judgments;  but  that  the^ 
proceeds  of  the  sales,  which  arose  from  real  estate,  should  be  divided. 

The  reason  chiefly  assigpied.  by  the  iVv^tV(e;if»  was  the  inconvenience  of  a 
contrary  rule,  there  being  several  court«,  in  which  judgment  might  be  entered 
on  the  same  day ;  and  the  authority  on  which  he  chiefly  relied  was  lord  Por* 
fChetter's  case,  as  stated  by  Buller  in  1  Dumford  and  £ast^'  1 18. 

Milnor  for  the  second  creditor. 
Ramie  contra. 

Von.  IV.  2  T  Sirs 
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1805.  "Sir, 

ymm^rmj  "  You  are  hereby  cited  to  show  your  cause  of  action,  and  why 
"  the  defendant,  claiming  privilege  as  charge  d'affaires  of  the 
"  French  republic,  should  not  be  discharged  from  the  process  issu- 
"  ed  against  him,  at  the  city  hall,  in  the  city  of  Philadelphia^  at  10 
"  o'clock  to-morrow  forenoon.  Philadelphia^  1st  of  March  1805. 

>  EDWARD  SHIPPEN." 

The  citation  was  returned  to  the  Judges  of  the  Supreme 
Court,  then  holding  a  Court  of  l^isi  Prim\  (1)  and  after  argu- 
ment, by  Dxi  Ponceau  and  Dallas^  for  the  defendant;  and  by  Lu 
gersoll  and  Wallace^  for  the  plt^intiff,  the  following  order  was 
made  by  the  Judges,  who  did  not  diink,  that  individually,  or 
sitting  at  Nisi  Priua^  they  could  quash  the  process : 

"  It  is  ordered^  that  the  defendant  be  discharged  on  common 
"  bail;  and  that  at  the  next  Supreme  Coupt,  in  Bank,  on  the  4th 
"  day  of  this  instant  March^  it  may  be  considered  by  that  Court, 
"  whether  the  defendant  should,  or  should  not,  be  discharged 
"  from  the  process  issued  against  him ;  or  whether  he  should  be 
^  held  to  bail,  and  the  present  order  be  discharged." 

At  the  opening  of  the  Court,  on  the  first  day  of  the  term  (all 
the  Judges  being  present)  Du  Ponceau  and  Dallas  moved,  that 
the  defendant  be  discharged  absolutely  from  the  process.    They 

[produced  Mr.  Pichon^s  credentials,  by  which  it  appeared,^  that  he 
lud  not  only  been  appointed  commissary  general  of  commercial 
relations,  but,  also,  charge  d'affaires  of  the  French  republic;  his 
continuance  in  the  latter  character,  however,  being  limited,  until 
a  minister  plenipotentiary  should  arrive  in  the  United  States  irom 
France.  It  appeared  by  Mr.  Pichon^s  deposition,  that  the  minis- 
ter, general  Toureav^  had  arrived  in  the  United  States  about  the 
\2\ki  oi  November  1804;  that  in  compliance  with  Mr.  PichorCs 
instructions  from  his  government,  he  had  been  anxiously  making 
all  the  necessary  arrangements,  for  his  return  to  France  with  his 
family ;  that  his  detention  in  the  United  States^  since  the  arrival 
of  general  Toureaic^  had  solely  and  exclusively  been  owing  to  the 
business  of  closing  his  official  transactions  as  charge  d'affaires,  and 
to  the  delay  in  receiving  his  public  papers  and  documents,  which 
were  shipped  in  a  vessel  from  Alexandria  for  Philadelphia^  but 
were  carried  into  NeW'York^  in  consequence  of  the  obstructed 
navigation  oi \\it  Delaware',  and  to  the  impracticability  of  ob- 
taining a  passage  for  Europe  at  the  port  of  Philadelphia^  for  a 
considerable  time  past;  that  Mr.  Pichon  had  never,  in  the 
slightest  degree,  abandoned,  or  suspended,  his  intention  of  re- 
turning to  France  \  but,  on  the  contrary,  was  determined  to  go 
thither,  with  all  possible  dispatch,  as  soon  as  the  obstacles,  which 

(1)  Shippen,  Chief  y-uitice,  and  SkiTK  and  Bracken?* tdge,  yuttieet, 
composed  ^e  Court. 

to 
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he  had  stated,  should  be  removed,  and  the  condition  of  his  fami-  1805. 
ly  would  permit.  It  was  further  stated  in  the  deposition,  that  v—iy^ 
during  die  time  of  Mr.  PichorCs  executing  the  functions  oi 
charge  d'affaires,  and  before  the  arrival  of  general  Toureau^  it 
became  his  official  A\xty  to  superintend  and  direct  the  equipment 
and  supply  of  certain  French  frigates,  lying  in  the  harbour  of  New 
Tork;  that  he  employed  the  plaintiff  in  that  business,  to  make 
the  necessary  advances  of  money;  and  for  his  reimbursement 
gave  him  certain  bills  of  exchange  on  France^  drawn,  However, 
on  his  private  bankers;  that  the  plaintiff  well  knew,  that  Mr. 
Pichon  acted  in  the  premises  merely  as  public  agent  of  the  French 
i*epublic,  and  is  not  indebted  to  the  plaintiff  on  his  private  account ; 
nor,  in  any  other  manner,  than  as  the  drawer  of  the  bills  of  ex- 
change, which  were  delivered  to  the  plaintiff  by  the  French  con- 
sul at  NeW'Tork;  and  the  fate  of  which  Mr.  Pichon  had  not  de- 
finitively heard.  (1) 

Upon  these  facts,  it  was  urged,  that  although  no  privilege  was 
claimed  for  Mr.  Pichon^  as  consul,  he  was  entitled  to  privilege, 
as  charge  d'affaires,  eundo^  morando^  et  redeundo;  1  vol.  p.  11(X 
*.  25,  26,  Si7.  Fait.  fi.4.  c.6.  ^.  74, 5.  p.  675,6.  lb.  c.T.s.  83.  *.682. 
3.c.9.s.l25.p.726.  /A.c.8.«.lll./.713.  iliar^  206.  that  he  was 
jiot  bound  to  produce  any  testimonials  of  his  diplomatic  character, 
the  notoriety  of  his  reception  by  the  President,  being  all  that  flie 
nature  of  the  case,  or  uniform  usage,  required ;  that  a  day's  de- 
lay, in  recogni  mg  the  privilege  of  a  public  minister,  to  obtain 
certificates  from  our  own  government,  must  eidier  compel  him 
to  give  bail,  oc  to  submit  to  actual  imprisonment;  and  that  the 
precedent  established  on  this  occasion,  would  attract  the  serious 
attention  of  every  foreign  minister  and-govemment.  It,  therefore, 
became  highly  important  to  claim  and  obtain  the  discharge,  on 
the  single  ground  of  diplomatic  privilege,  without  adverting  to 
the  official  origin  of  the  debt,  for  which  the  suit  was  instituted; 
and  for  which  Mr.  Pichon  ought  never  to  be  deemed  personally 
responsible.  (2). 

IngersolK  Wallace^  and  Binney  disputed  the  extent  of  the  privi- 
lege ;  and  the  sufficiency  of  the  excuse  for  Mr.  Pkhonh  protract- 
ed residence  in  the  United  States^  after  general  Toureau^s  arri- 
val. They  insisted  that  the  appointment  as  charge  d'affaires  was 
limited  in  its  own  terms;  that  his  arrival  and  continuance. in  the 
United  States  were,  principally,  on  account  of  his  consular  com- 

(1)  After  Mp.  Pichon  was  discharged  from  the  process  in  this  suit,  the 
plaintiff  issued  another  capiat  from  Uie  Circuit  Court  of  the  United  State*  ,- 
but  before  the  writ  was  seized,  information  arrived,  that  the  bills  drawn  in 
favour  of  the  plaintiff' had  been  paid  by  the  French  government ;  and  the  pro- 
ceedings were  suspended,  after  notice  of  a  motion  to  quash  the  writ  on  the 
ground  of  privilege. 

(2)  See  3  Dail.  Rep,  384. 
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1805.    inisaon;  and  that,  at  least,  proof  diould  be  produced  from  the 

\_j  ^-^^  secretaiy  of  state  of  his  reception  as  a  minister,  before  he  was 

discharged  from  die  capias^  upon  the  claim  of  privilege. 

The  Court  were  decidedly  of  opinion,  that  Mr.  Pldion 
would  be  entitled  to  privilege  as  charge  d*a£Eures,  till  his  return 
to  France-^  but  Chief  Justice  Shippen  seemed  inclined  to  wait 
for  informauon,  from  the  department  of  state,  as  to  his  actual 
recepdon  hj  the  president  in  that  character.  On  iiS  being  inti- 
mated, however,  that  the  attorney  of  the  district  had  become  re- 
sponsible  to  the  sheriff  for  Mr.  Pichoris  appearance,  only  till 
the  sense  of  the  Court  could  be  obtained;  and  that  Mr.  Pichon 
must  now,  probably,  submit  to  imprisonment  under  the  capias: 
the  judges  concurred  vx  discharging  him  absolutely  from  the 
iax)ce88. 


CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


April  Term*  1796. 

Present  Iredell,  an  Associate  Judge  of  the  Supreme  Cour^ 
Peters,  District  Judge. 


'Searight  'oersus  Calbraith  et  al. 
Calbraith  et  aL  versus  Searight. 

QE ARIGHT  agreed,  in  February  1792,  to  sell  to  Calbraith  h, 
Co.  a  bill  of  exchange  for  150,000  livres  toumois,  drawn 
upon  Boiirdien^  Challet^  and  Bourditu  of  Loridoriy  payable  in 
PariSy  six  months  after  sight;  for  which  Calbraith  and  Co. 
agreed  to. pay  at  the  rate  of  17  pence  the  livre,  (making  inthe 
whole,  10,625/.  Pennsylvania  currency)  in  their  own  notes,  dated 
the  1st  of  Mmjy  and  payable  the  1st  of  July  1792.  The  bill  was, 
accordingly  drawn  and  delivered  to  Calbraith  and  Co.  who  in- 
dorsed it  to  George  Barclay  and  Co.  of  Londan^  by  whom  it  was 
presented  for  acceptance;  and  on  the  27th  of  March  1792, 
BourdieK^  Chollet^  and  Bourdieu  accepted  the  bill,  "  payable  at 
the  domicil  of  Messrs.  Cottin^  JongCy  and  Girardot^  at  ParisJ*^ 
George  Barclay  and  Co.  afterwards  indorsed  and  forwarded  the 
bill  to  G.  Olivier^  who,  on  the  6th  of  October  1792,  presented  it 
for  payment  to  Messrs.  Cottin^  Jo^g^t  and  Girardot;  and  those 
gentlemen  tendered  payment  in  assignats,  which,  by  the  then  ex- 
isting laws  of  France^  were  made  a  lawful  tender,'  in  payment  of 
debts.  Mr.  Olivier  refused  to  receive  the  assignats,  by  order  of 
George  Barclay  and  Co.,  declaring,  at  the  same  time,  that  he  would 
receive  no  other  money  th^n  French  crowns ;  and  thereupon  each 
party  protested  against  the  act  of  the  other.  The  bill  being  return- 
ed under  protest  for  non-payment,  Searight^  on  the  one  hand,  in- 
stituted a  suit,  to  recover  the  sum  which  Calbraith  and  Co.  had 
originally  stipulated  to  pay;  and,  on  the  other  hand,  Calbraith 

and 
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1796.    and  Co.  instituted  a  suit  to  recover  damages  for  the  protest  of 
u»v*»i  the  bill.    And  these  suits  were  agreed  to  be  tried  together,  by 
the  same  jury. 

On  the  trial  of  the  cause,  e^ddence  was  produced,  on  both 
sides,  to  ascertain  and  fix  the  precise  terms  of  the  original  con- 
tract, for  the  sale  and  purchase  of  the  bill  of  exchange ;  particularly 
as  to  the  stipulation  of  a  rate  for  estimating  the  livre ;  as  to  the 
purchase  being  made  for  cash,  or  on  credit;  and  as  to  the  know* 
ledge  and  view  of  the  parties,  relative  to  the  existence  ot  as- 
signats,  or  the  law  of  France^  making  them  a  legal  tender  in 
payment  of  debts.  And  the  great  question  of  fact  for  decision, 
was,  whether  the  parcies  contracted  for  a  payment  in  gold  and 
silver;  or  tacidy  left  the  medium  of  payment,  to  the  laws  of 
France^  where  the  bill  was  payaj)le?  The  law  arising  from  the 
fact,  was  discussed  at  large,  according  to  the  different  positions 
of  the^  parties  in  interest. 

For  Searight^  it  was  shown,  by  the  decrees  of  the  Frencn 
government,  that  assignats  were  established  as  a  circulating  me- 
dium for  the  payment  of  debts,  before,  and  at  the  time  of,  the 
contract  for  the  bill  of  exchange :  Decree  of  16  and  1 7  April  1 790. 
s.  3.  King^s  Proclamation  of  19  April  1790.  and  this  fact  being- 
known,  it  was  contended,  that* the  purchase  of  a  bill  payable  in 
France,  must  in  itself  import  an  agreement  to  receive  in  satis- 
faction, the  lawful  current  medium  of  that  countr)%  unless  the 
contiact  expressly  provides  against  it,  which,  on  the  present  occa- 
sion, was  controverted  and  denied.  In  support  and  illustration 
of  the  general  position,  and  its  incidents,  the  following  authori- 
ties were  cited.  2  Burr.  1078,  9.  1083.  Dav.  Rep.  26,  7,  8. 
Di/er,  8^,  83.  4  Com.  Di^.  556.  B.  7,  8.  2  P.  Wms.  88,  89. 
1  P.  Wms.  696.  Prec.  Ch.  128.  2  Vern.  395.  2  Atk.  3S2.  465. 
Skin.  272.  4  Com.  Dig.  256.  5.  8.  4  Fi?i.  Abr.  258;  0.  13. 
Holt^^GS.  Davis'  Rep.  24.  10  iMod,  37.  2  Br.  Chan.  1  Smith's  • 
Wealth  of  Nations,  41.  1  Dall.  Rep.  257,  1  Br.  Ch.  376.  Fsp. 
N.  P.  48.  26.  3  Wils.  211.  Esp.  N.  P.  140,  1.  Doug.  628.  3  T. 
Rep.  683.  554.  3  Bl.  Com.  435.  Salk.  130.  126.  12  Mod.  192. 
Kifd,  63. 

For  Calbraith  and  Co.  it  was  contended,  that  an  express  con- 
tract had  been  proved  to  pay  the  bill  in  specie;  that  the  vciy 
terms  of  the  bill  import  the  same  understanding. of  the  parties; 
that  however  binding  the  law  of  France  may  be  on  cases  between 
French  citizens,  or  between  American  and  French  citizens,  it 
did  not  affect  contracts  between  Americans  \  that,  ia  legal  con- 
templation, there  has  been  neither  a  payment,  nor  a  tender  of 
payment;  and  that  Searight  has  sustained  no  damage,  nor  shown 
any  right  to  recover.  1  Pow.on  Cdntr.  8.  2  Pow.  on  Co?Ur.  158.. 
Cm.  B.of  E.  258.  Skin   272.  3  Watson's  Phili/j  3,  136.  1  Ld. 

Rai/m. 
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Saynu  735.  1  Lev.  111.  £sp.  N.  P.  169.  Bull  N.  P.  156.  1796; 
6  Mod.  305.  3  Burr.  1353.  2  Bhci.  435.  466.  6  Mod.  306.  V.-v^ 
Davis'  Jtep.  75^  6.  SAin.  272, 

Ir£D£1.l,  Justice.  The  contract  for  the  purchase  of  the  bill"' 
of  exchsinge  is  sufficiently  proved,  as  it  is  laid  in  the  declaration, 
by  the  entry  made,  at  the  time,  in  the  books  of  Calbraith  and 
Co.  The  sole  question,  therefore,-  in  the  cause  is,  whether  the 
tender  of  assignats,  in  payment  of  the  bill,  was  a  compliance 
with  that  contract?  The  notarial  protest,  not  only  states  the 
tender,  but  certifies,  that  assignats  were  lawful  money  of  France^ 
in  payment  of  debts.  A  notary  should,  indeed,  certify  all  the 
facts  mat  occur,  in  relation  to  the  protest  (not  merely  the  refu- 
sal to  pay,  according  to  the  demand)  but,  it  is  dpubtful,  whether 
his  assertion  would  be  conclusive,  as  to  the  lawfulness  of  the 
mqney  tendered.  Connected,  however,  with  other  evidence,  it  is 
proper  for  the  consideration  of  the  Jury, 

It  has  been  objected  that  as  Olivier's  demand  was,  exdu-  . 
sively,  for  a  payment  in  French  crowns,  no  proof  of  a  ten- 
der in  any  other  mode,  is  necessary ;  but  I  do  not  concur  in  this 
opinion.  After*  such  a  demand,  it  was,  perhaps,  unnecessarjr. 
for  the  party  to  exhibit  the  assignats  to  Olivier;  but  the  form  of 
the  demand,  on  one  side,  cannot  dispense  with  the  obligation,  on 
the  other  side,  to  make  a  tender  of  payment,  agreeably'  to  his 
o^vn  sense  of  the  law  and  the  contract.  The  jury  must,  therei- 
fore,  be  satisfied,  that  although. the  money  was  not  produced  and 
counted,  it  v/as  actually  in  the  possession  of  the  party  making 
the  tender. 

Oil  the  principal  question,  I  thought,  at  first,  that  the  risk,  as 
to  the  mode  of  payment,  must  be  run  by  the  holder  of  the  bill; 
but  the  ca&e  in  Skimier^  272.  sanctioned  by  the  high  authority  of 
Holt's  name,  transcribed, 'without  remark,  into  Coimjn's  excel- 
lent digest,  and  uncontradicted  by  any  other  adjudication,  must 
be  respected  in  every  Court  of  lav/,  and  completely  effaces  the 
first  impressions  of  my  mind.  Upon  exsimination,  too,  the  doc- 
trine of  that  book  appears  to, be  founded  in  just  and  legal  princi- 
jjles.  Every  man  is  bound  to  know  the  laws  of  his  own  countr}' ; 
but  no  man  is  bound  to  know  the  laws  of  foreign  countries.  Iii 
two  cas^s,  indeed,  (and,  I  believe,  only  in  tvvo  cases)  can  foreign 
laws  aflect  the  contracts  of  American  citiztns:  1st.  Where  tliey 
reside,  or  trade,  ,in  a  foreign  country;  and,  2d.  Where  the  con- 
tracts, plainly  referring  lo  a  foreign  country  far  their  execution, 
adopt  and  recognize  the  lex  loci.  The  present  controversy,'  there- 
fore, turns  upon  the  fact,  whether  the  parties  meant  to  abide  by 
the  law  of  France^  And  this  fact  the  juiy  inust  decide. 

As  to  the  damages,  if  the  verdict  should  be  for  Searight, 
though  it  is  true  that  in  actions  for  a  breach  of  contract,  a  jury 
should,  in  general^  give  the  whole  money  contracted  for  and  inte- 
rest 
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1796.    wst;  yet,  in  a  case  like  the  present,  they  m,ay  modify  the  dc* 
Smm^Y'mm^  mand,  and  find  such  damages,  ^  they  think  adequate  to  the  in- 
jury actually  sustained.  But  if  the  jury  should  in  the  first  action 
(Searight  v.  Calbraith  and  Co.)  find,  either  wholly  or  partially 
ior  the  defendant;  in  the  second  action  (Calbraith  and  Co.  v. 
.    Searight)  they  should  find  for  the  defendant  generally. 

Peters,  Jtistke*  The  decision  depends  entirely  on  the  inten- 
tion of  the  parties,  of  which  the  jury  must  judge.  If  a  specie 
payment  was  meant,  a  tender  in  assignats  was  unavailing.  But 
if  the  current  money  of  France  was  m  view,  the  tender  in  assig- 
nats was  lawfully  made,  and  is  sufficiently  proved. 

When  the  jury  were  at  the  bar,  ready  to  deliver  verdicts,  the 
plaintiff  in  each  action,  voluntarily  suffered  a  nonsuit.  It  was 
afterwards  declared,  however,  that  in  Searight  v.  Calbraith  and 
Co.  the  verdict  would  have  been,  generally,  for  the  defendants; 
and  that  in  Calbraith  and  Co.  v.  Searight^  the  verdict  would  have 
been  for  the  plaintiffe,  but  with  only  six  pencQ  damages. 
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April  Term  1797^ 

Present  Iredell,  an  Associate  Judge  of  the  Supreme  Court. 
Peters,  District  Judge. 


Smythe  versus  Banks. 

CAPIAS.  The  defendant  was  a  resident  of  Virginia^  and 
had  been  subpoenaed  as  a  witness  in  the  case  of  Syines^s 
Lessee  v.  Irxvine^  which  was  marked  for  trial  at  the  present 
term,  but  was  continued  on  the  20th  of  April,  He  was  arrested 
on  the  26th  of  Aprils  and  the  following  day,  Levy  moved,  that 
he  should  be  discharged  from  the  arrest  and  process,  on  account 
of  the  privilege  of  a  witness,  eundo,  morando^  ct  redewido*  4  Com. 
Dig.  475.  2  Stra.  1094.  986.  Ftn.  Abr.  Tit.  Priv. 

By  the  Court.  The  %vitness  is,  undoubtedly,  privileged  from 
arrest,  for  a  reasonable  time,  to  prepare  for  his  departure,  and 
return  to  his  home,  as  well  as  during  his  actual  attendance  upon 
the  Court.  But  the  privilege  does  not  extend  throughout  the 
term,  at  which  the  cause  is  marked  for  trial;  nor  will  it  protect 
him  while  the  witness  is  engaged  in  transacting  his  general  pri- 
vate  business,  after  he  is  discharged  from  the  obligation  of  the 
subpoena. 
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Maxfield's  Leasee  versus  Levy  (1). 
The  Same  versus  The  Same. 

THE  opinion  of  the  Court  was  delivered  in  this  case,  in  the 
following  terms; 

Iredell,  ymtice*  A  motion  was  made  for  a  rule  to  show 
cause,  why  these  ejectments  should  not  be  dismissed,  upon  an 
allegation  that  it  appeared,  by  an  answer  to  a  bill  in  equity,  for  a 
discovery  in  this  court,  brought  by  the  defendants  in  these  eject- 
ments, against  the  lessor  of  the  plaintiff,  that  they  are  in  reali^ 
the  suits  of  a  citizen  of  this  state  Tviz.  Samuel  Waltis)  thoupi 
under  the  name  of  a  citizen  of  anouier  state,  to  whom  it  is  al- 
leged, conveyances  were  made  without  any  consideration,  for 
the  sole  purpose  of  making  him  a  nominal  lessor  of  the  plsuntiff 
in  these  ejectments* 

A  rule  to  show  cause  was  granted,  and,  upon  the  day  appointed, 
the  case  was  fully  heard  and  argued  on  both  sides,  the  proceed- 
ings^ equity  on  the  bill  for  a  discovery  having  been  exhibited 
to  the  Court  and  read* 

The  importance  of  the  present  question  is  evident,  because  it 
concerns  the  constitution  and  laws  of  the  United  States^  in  a 
point  highly  essential  to  their  welfare,  to  wit,  the  proper  boun- 
daries betM'een  the  authority  of  a  single  state,  and  that  of  the 
United  States. 

This,  not  only  the  constitution  itself  has  been  anxious  to  ascer- 
tain by  precise  and  particular  definitions,  but  the  congress,,  in 
carrying  into  effect  that  part  of  the  constitution  which  concerns 
the  judiciary,  has  been  solicitous  to  preserve  with  the  greatest 
ciiution.  The  strong  instaiicie  of  this  is  a  provision  in  the  judi* 
cial  act,  to  the  folipwing  effect: 

^^  That  nQ  district  or  circuit  Court  shall  have  cognizance  of  any 
^^  suit  to  recover  the  contents  of  smy  promissory  note,  or  other 
*^  chose  in  action^  in  favour  of  an  assignee,  unless  a  suit  might 
^^  have  been  prosecuted  in  such  Court  to  recover  the  said  con- 
^'  tents,  if  no  assignment  had  been  made,  except  in  cases  of 
'*  foreign  bills,  of  exchange."  Sect.  11#  1  vol.  p.  55. 

This  i  adduce  as  a  strong  instance  to  show  the  solicitude  of 
congress  on  this  subject,  for  the  regulation  extends  to  a  bonajidc 
assignment  in  the  instan^Qi  specified,  as  well  as  to  one  malajidei 
but  the  provision  goes  to  aU,  more  effectually  to  prevent  any 
practices  of  deception  by  means  of  the  latter. 

(1)  An  outline  of  this  cailse  was  given. in  2  Dedl*  Rep>  381.  but  I  comply 
with  thr  subsequent  request  of  the  presiding  Jud||fe,  (\vho8c  death  was  neat- 
ly lameuted  by  tbt  bench  And  the  bar)  in  publishing  Uie  opinion  of  the  Court 
mf,  Urge. 

Nothiog 
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Nothing  is  more  evident  than  that  if  this  be  a  cohtrpversy  be-    1797. 
tween  citizens  of  different  states,  it  is  a  controvew  determinable  Ui^-i,* 
in  this  Court,  and  of  which,  therefore,  the  Court  must  sustain 
jurisdiction. 

'  On  the  other  hand,  if  it  be  not  a  controversy  between  citizens 
of  different  states,  but  between  citizens  of  the  same  state,  it  not 
being  one  of  those  cases  which  entide  citizens  of  the  same  state 
to  any  exercise  of  jurisdiction  by  this  Court,  it  ought  not  to  be 
determined  here* 

But  if  it  shall  appear,  from  a  consideration  of  the  facts,  that 
this  is  not  a  case  wnich  the  lessor  of  the  plaintiff  was  entitled  to 
brmg  into  this  Court,  it  will  still  remain  to  be  inquired,  whether 
the  remedy  pursued  on  the  present  occasion  is  proper. 

The  first  question,  therefore,  is.  Whether  it  sufficiently  appears 
to  the  Court,  diat  this  is  a  controversy  subsisting  between  citizens 
of  the  same  state,  and  not  between  citizens  of  different  states,  so 
as  to  authorise  a  dismission  of  the  suit,  in  case  the  remedy  be  in 
point  of  law  a  proper  one? 

The  evidence,  upon  which  the  charge  is  alleged,'  is  an  answer 
to  a  bill  filed  in  the  equity  side  of  this  Court  by  the  defendants 
in  the  ejectments,  in  order  to  obtain  a  discovery  by  the  oath  of 
the  lessor  of  the  plaintiff* 

This  is  admitted  to  be  competent  evidence  on  a  question  at 
law,  and  therefore  (supposing  the  method  of  proceeding  in  other 
respects  proper)  I  am  only  to  consider,  if  it  affords  satisfactory 
evidence  of  the  facts  suggested: 

The  facts  admitted  by  the  answer,  in  substance,  are  tiic«. 

That  there  were  certain  applications  to  the  land-office  of  this 
state  for  64  tracts  of  land,  in  the  county  of  Luzerne^  containing 
27,40O  acres:  That  the  applications  ^yere  made  (jis  the  respond- 
dent  has  been  informed  and  believes)  by  and  for  the  use  of 
Samuel  Wallis  of  the  county  of  Northumberland  in  this  state; 
That  in  April  1784,  conveyances  Were  executed  to  JMaxficU  the 
present  lessor  of  the  plaintiiP,  by  which  the  legal  tide  to  the  lands 
therein  described  was  conveyed  and  assigned  to  MaxficUl^  as  he 
apprehends  and  believes.  That  Maxficld  paid  no  consideration, 
either  pecuniary,  or  of  any  other  nature,  for  the  lands,  and,  there- 
fore, he  apprehends  and  believes,  that  the  equitable  title  is  in 
Samuel  Wallis.  That  Maxfiel4  consented  to  stau^  the  trustee  of 
the:  lands,  for  the  use  and  benefit  of  Wallis ^  and  left  the  ma- 
nagement, direction,  and  prosecution,  of  the  business  to  Wallis^ 
by  whose  direction  Maxjield  apprehends  and  believes,  that  the 
caveats  mcndoned  in  the  complainant's  bill  were  filed,  and  all 
subsequent  proceedings  had. 

In  comparing  the  facts  thus  admitted,  with  the  bill  he  was 
called  upon  to  answer,  it  is  very  remarkable,  that  the  last  intci- 
jrogatory  was  expressed  in  such  particular  and  jxiinted  tt»rms, 
that  if  it  had  been  directly  and  positi;rcly  answered,  it  would  have 

been 
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irgr.    been  decisive  one  ivay  or  the  other.    But  it  is  not  so  answered, 
Cpv^^  anid.his  own  counsel  now  object,  that  he  did  not. answer  direcdy 
to  the  question,  and,  therefore,  the  only  remedy*  was  to  except  to 
the  answer  for  insufficiency,  and  compel  a  better  answer. 

This  objection,  I  think,'  may  be  easily  obviated  by  the  follow- 
ing considerations. 

1st.  If  the  question  had  been  an  improper  one,  it  might  have 
been  demurred  to.  By  that  not  being  done,  it  is  confessed  that 
die  question  was  proper,  and  of  course  it  ought  to  have  been  an- 
swered. And  it  is  little  short  of  an  insult  on  the  Court  |jow  to 
tell  it,  that  the  lessor  of  the  plaintiff  purposely  declined  answer- 
injg;  a  question  fairly  put  to  him,  which  he  might  and  ought  to 
have  answered,  but  by  his  not  doing  it  he  now  sets  the  Court  at 
defiance. 

2d.  If  for  v/ant  of  a  fuller  answer,  no  evidence  vrzs  before  the 
Court,  the  objection  might  possibly  be  of  weight.  But  alt  the 
other  facts  admitted  by  the  answer,  are  open  to  all  proper  in- 
ftrences,  as  well  such  jas  arise  from  this  wilful  and  insolent  omis- . 
sion,  as  from  any  other  pari  of  the  case.  The  object  was  to  effect 
a  discovery,  whether  certain  conveyances  were  acfuaOy  given  for 
the  sole  purpose  of  evading  the  constitutional  limits,  as  to  juris- 
diction, prescribed  to  this  Court.  Such  a  design  could  be  expected 
only  to  be  disclosed  by  direcf  confession,  or  a  number  of  concur- 
ring circumstances. 

3d.  It  does  not  appear  that  he  will  ever  give  a  better  answer. 
He  may  chuse  to  go  through  all  the  processes  of  contemfpt  for 
not  answering  sufficiently,  as  he  appears  already  to  have  done  for 
not  answering  at  all.  He  may  even  submit  to  perpetual  imprison- 
ment. Is  the  case  never  to  be  decided,  until  he  thinks  fit  to  con- 
sent it  shall  be?  • 

4lh.  The  jurisdiction  of  this  Court  is  not  prima  facie  general, 
but  special.  A  man  must  assign  a  good  reason  for  coming  here. 
If  the  fact  is  denied,  upjDn  which  he  grounds  his  right  to  come 
here,  he  pust  prove  it.  He,  therefore,  is  the  actor  in  the  proof; 
and,  consequendy,  he  has  no  right,  where  the  point  is  contested, 
to  throw  the  onus  probandi  on  the  defendant.  As  this  undoubtedly 
is  the  general  principle,  I  see  no  reason  to  depart  from  it  on  the 
present  occasion,  when  the  knowledge  of  all  the  circumstances  of 
die  case  is  fully  possessed  by  the  lessor  of  the  plaintiff,  and  he  is 
regularly  called  upon  to  disclose  them* 

For  these  reasons,  I  am  clearly  of  opinion,  that  MaxfieUPs 
forbearing  to  give  a  fuller  aqswer,  is  no  reason  for  my  not  we  .  h- 
ing  the  amount  of  the  answer,  which  he  has  thought  proper  to 
give;  and  considering  whether  it  sufficiendy  establishes  die  alle- 
gations of  the  defendants  in  these  causes. 

But  it  is  objected,  that  Maxfiel4*s  answer,  though  evidence 
against  him,  is  no  evidence  against  Wattis^  who  is  said  to  h%  the 
eestui  que  trusty  and  Maxfeld  a  bare  trustee. 

Answer 
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Answer.  Upon  the  face  of  these  ejectments  Wallut^s  name  no  1797. 
nrhere  appears.  Maxfield^  therefore,  is  the  onl^  person  to  be  con«  Ui^y^^ 
sidered  here.  If  a  cestui  que  trust  has  a  ngnt  to  support  an 
ejectment,  but  is  forced,  upon  legal  principles,  to  use  the  name  of 
his  trustee,  he  must  take  the  cpnsequences.  This  Court,  as  a 
Court  of  kw,  cannot  punish  the  trustee  for  a  breach  of  trust, 
though  in  another  capacity  it  may.  But  if  it  had  been  material 
to  have  made  WalGs  a  party,  a  great,  if  not  an  insuperable,  diffi- 
culty has  been  alleged  in  doing  it.  Waiiis  and  the  defendants  be- 
ing citizens  of  the  same  state,  it  is  very  doubtful  whether  a  bill 
in  equity  would  have  lain  against  Wattis  in  this  Court,  though  it 
was  merely  incidental  to  the  suit  at  law.  But,  it  is  clear,  that  the 
objection  in  this  case  is  merely  frivolous,  because  upon  the  return 
of  the  rule  to  show  cause,  an  ex  parte  affidavit  might  be  produced. 
WaUis^s  affidavit  undoubtedly  might  have  been,  as  weU  as  any 
others.  Why  has  it  not  been^  No  reason  has  been  assigned  to 
show  it  could  not  be  done,  or  that  he  desired,  or  that  his  counsel 
wished,  he  should  do  it.  Nor  has  time  been  solicited  for  his  put« 
ting  in  such  an  affidavit,  though  it  is  so  seriously  alleged,  that  it  was 
highly  important  to  him  to  have  had  an  opportunity  of  answering 
this  charge. 

It  is  alleged,  that  Maxfield  was  a  trustee,  and  as  such  authoris- 
ed  to  come  into  this  Court. 

A  trustee  for  what  purpose?  There  is  not  the  least  shadow  of 
evidence,  that  he  was  a  trustee  for  any  other  purpose,  than  that 
Waiiis  should  have  a  colour  for  suing  in  this  Court,  in  his  namet 
The  deed  is  not  even  stated  to  have  been  delivered.  No  fair 
object  of  the  trust  is  specified.  Walli.s  lived  in  Pennsyhania; 
the  land  lies  in  Pennsylvania  i  Maxfield  lived  in  Delarbare*  What 
%vas  he  to  dol  It  appears,  from  his  own  acknowledgment,  that 
he  has  done  nothing  hitherto,  nor  does  he  state  he  was  to  do  am* 
thing. 

But,  it  is  said,  a  man  is  not  obliged  to  .specify  any  object  of  a* 
trust.    He  may  create  a  trust  from  mere  whim. 

Admitted.  But  the  law  cannot,  without  absurdity,  permit  a 
maft  to  create  a  trust,  for  the  purpose  of  defeating  a  solemn  pro> 
vision  of  its  owii.  Nothing  cpuld  be  more  ridiculous  than  such 
a  principle.  When  the  constitution  has  guarded,  with  the  utmost 
solicitude,  against  the  exercise  of  a  particular  authority,  so  as 
that,  under  certain  circumstances,  one  man  shall  not  sue  another 
in  a  Court  created  under  it,  can  such  a  Court  for  a  moment  sup- 
port a  doctrine,  that  it  shall  be  in  the  power  of  such  a  man,  bi/ 
any  contrivance  expressly  calculated  to  dtfeat  this  object^  to  ren- 
der it  wholly  nugatory?  This,  indeed,  would  be  to  render  the 
laws  oi  our  country  a  farce;  to  make  the  constitution  a  mere 
shadow;  and  deservedly  to  draw  upon  those  entrusted  with  its 
execution,  an  odium  which  has  been  industriously,  but,  I  hope, 
will  ever  be  in  vain  attempted.. 

But 
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if 97.       But  it  is  said,  the  system  of  fictions  is  not  new ;  and  an  attempt 
^■v^/  has  been  gravely  made  to  induce  this  Court,  by  flattering  ex- 
pressions, to  add  to  the  list  of  fictions  in  being,  one  of  its  own,  in 
the  fece  of  the  constitution  we  are  sworn  to  support,  and  by  every 
other  sacred  tie  bound  to  maintain  inviolate. 

It  is  true,  the  Courts  of  law  in  Eriffland  have  countenanced 
and  suppoited  some  fictions.  Such  Tfor  instance)  as  a  fine  and 
recovery,  and  an  ejectment;  and,  still  more  exceptionably^  fic- 
tions to  give  a  jurisdiction,  which  otherwise  could  not  be  main- 
tained. It  is  sufficient  to  say  of  all  these,  that  they  originally  took 
place,  when  ver^^  dark  notions  of  law  and  liberty  were  entertain- 
ed; that  they  are  supported  now^  solely  on  the  authority  of  long 
usage;  and  that  no  Court  would  now  dare  to  set  up  a  new  one. 
No  Court  in  America  ever  yet  thought,  nor,  I  hope,  ever  will,  of 
acquiring  jurisdiction  by  a  fiction.  And  the  only  fiction  ever  in 
general  use  in  America  (perhaps  with  a  few  exceptions  as  to  fines 
and  recoveries)  I  believe,  lias  been  that  of  proceeding  by  eject- 
ment, which  is  a  mere  form  of  action,  and  so  modified  as  to^o 
no  possible  injury.  It  cannot  substantially  affect  any  man's  right 
whatever. 

In  order  to  encourage  the  Court  to  countenance  this  scheme^ 
it  is  said  that  no  injury  can  arise  from  this 'practice,  because  the 
decision  in  this  Court  will  be  on  the  same  principles,  and,  it  is  to 
he  presumed,  with  an  equal  regard  to  justice^  in  tnis  Court,  as  in 
a  state  Court. 

If  a  serious  answer  to  such  an  observation  is  required,  it  is 
surely  evident,  that  we  are  not  to  assume  a  voluntary  jurisdic- 
tion, because,  we  think,  or  any  others  may  think,  it  may  be  ex- 
ercised innocently,  or  even  wisely.  The  Court  is  not  to  fix  the 
bounds  of  its  o%vn  jurisdiction,  according  to  its  own  discretion. 
A  jurisdiction  assumed  without  authority,  woidd  be  equally  an 
usurpation,  whether  exercised  wisely,  or  unwisely.  But  the  fact 
assumed  cannot  be  adnniitted  to  be  true.  If  tliis  Court  exercise  a 
jurisdiction  in  such  a  case,  it  may  do  so  after  all  avenues  to  a 
state  jurisdiction  are  for  ever  closed.  That  is  alleged  to  be  the 
fact  in  the  present  instance.  There  are,  sQso,  other  differences, 
such  as  regard  the  place  of  trial,  the  venue  of  the  jurors,  and 
other  circumstances  omitted  to  be  mentioned,  because  this  part 
of  the  case  is  too  plain  to  require  any  formal  discussion* 

On  this  occasion,  it  may  be  material  to  consider  whether,  on 
the  facts  now  apparent  to  the  Court,  MaxfieU  has  any  tide,  either 
in  equity,  or  at  law;  because,  if  he  has  not,  it  is  evident,  the  title 
to  be  contested  must  be  iVallis^  and  not  his;  and,  of  course,  the 
subject  matter  to  be  decided,  is'  a  title  in  question  between  two 
citizens  of  the  same  state. 

1st.  As  to  equitj'. 

He  has  none  by  his  own  acknoN^  edgment.  He  paid  no  con- 
sideration. 'He  is  to  perform  no  duty*  He  only  permits  his  name 
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to  be  used,  for  the  support  of  a  fraud  on  the  jurisdiction  of  the  ttW* 
Court;  a  purpose  which  a  Court  of  equity  would  reject  with  the  \— y,/ 
highest  disdain* 

2d.  As  litde,  in  ihy  opinion,  can  he  support  any  title  at  law. 

1st.  Consider,  this  as  a  mere  bargain  and  sale.  A  bargain  and 
sale  is  of  no  validity,  where  no  money  has  been  paid.  Nothing 
gives  a  legal  title  under  the  act  of  H.  8.  (concerning  uses)  which 
was  not  an  equitable  one  before  that  statute.  At  that  time  no 
bargainee  could  have  compelled  a  bargainor  to  convey,  who  had 
received  no  money.  Therefore,  since  the  statute,  no  use  can 
arise  on  such  a  deed,  without  some  money  to  support  it. 

2d.  Allowing  the  highest  efficacy  to  this  deed  under  the  act 
of  assembly.  This  can  only  mean,  that  what  a  man  can  lawfully 
grant  by  any  form  of  convey^ce,  shall  be  sufficiendy  granted  in 
this  form.  Of  course,  if  under  any  other  form  of  conveyance, 
owing  to  technical  difficulties,  such  a  purpose  could  succeed  with- 
out redress,  a  deed,  professedly  a  bargain  and  sale,  is  not  to  have 
its  influence  extended,  merely  that  an  illegal  purpose  should  take 
effect,  under  colour  of  form.  The  intent  of  the  act  certainly  was, 
that  the  want  of  form  should  not  defeat  the  intention  of  an  honest, 
but  unskilful  conveyance;  but  surely  not  to  smooth  the  path  of 
injustice,  by  converting  a  rightful  estate  into  a  wrongful  one. 

3d.  But  admitting  it  to  be  any  form  of  conveyance  you  please, 
then  I  say,  that  a  Court  of  law  will  not,  any  more  than  a  Court  of 
equity,  support  a  deed  formally  goody  but  substantially  fraudulent. 
And  whedier  the  fraud  be  of  a  moral  nature,  for  the  purpose  of 
doing  a  wilful  injustice,  or  the  act  be,  as  the  lawyers  term  it^  hi 
fraudem  kgU  (that  is,  to  evade  some  law)  the  ia\y  will  equally 
interpose,  to  prevent  its  own  principles  from  being  made  mere 
instruments,  to  defeat  its  own  purposes. 

There  is  no  act  in  law,  within  my  recollection,  which  fraud 
will  not  vitiate. 

It  will  vitiate  a  feoffment,  which,  is  a  very  strict  conveyance, 
requiring  no  consideration,  and  passes  by  an  actual  livery. 

It  will  vitiate  a  fine,  though  a  solemn  transaction  in  a  C.6urt  of 
justice,  and  peculiarly  favoured. 

It  will  even  deprive  a  party. of  the  benefit  of  a  judgment  de- 
Uberat^ly  given. 

Conveyances  to  defeat  creditors  (however  formally  agreeable 
to  law)  are  held  absolutely  void,  at  least  as  against  them. 

So,  also,  in  the  common  case  of  usury,  for  which  so  many 
contrivances  have  been  devised.  No  contrivance,  no  colour,  no 
form  whatever,  can  protect  any  transaction,  which  really  appears 
to  have  been  usurious,  from  being  declared  so. 

The  application  of  these  principles  is  obvious. 

If  (as  I  observed  before)  the  deed  in  question  is  to  be  con- 
sidenidas^  mere  bargain  and  sale,  i.  is  abso  utely  void  for  want  . 
of  a  legal  consideration  (which  liftust  be  money  alone)  to  support 
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1797.    it*    I^it  is  to  be  considered  as  any  other  kind  of  conveyance,  it. 
\,m»>YmmJ  having  no  consideration  whatever  but  an  illegal  one  (that  of  de- 
feating the  constitution  and  laws  of  the  United  States  in  a  most 
essential  point)  it  is  at  least  void  as  to  that  purpose,  and,  there- 
fore, does  not  authorise  Max  field  to  come  into  this  Court. 

I,  therefore,  conclude  without  difficulty,  that  Maxfield  has 
neither  a  legal,  nor  an  equitable,  tide  to  authorise  him  to  come 
into  this  Court. 

The  onl}'  remaining  consideration  is,  as  to  the  remedy,  which^ 
from  the  first,  was  the  only  difficulty  I  found. 

I  will  venture  to  lay  it  down  as  an  unquestionable  principle, 
that  no  grievance  can  arise  in  the  law,  but  some  remedy  may  be 
applied  to  it.  The  present  grievance,  therefore  (which,  if  unre- 
dressed, will,  in  any  case  like  the  present,  enable  two  persons,  at 
their  pleasure,  to  do  injustice  to  a  third,  and  force  this  Court  to 
exercise  a  jurisdiction  never  delegated  to  it)  must  admit  of  some 
remedy. 

Only  three  have  been  suggested,  in  the  present  stage  of  the 
proceeding. 

1st.  The  method  now  under  consideration. 

2d.  A  plea  to  the  jurisdiction. 

3d.  An  injunction  in  equity. 

I  will  consider  the  two  last  first;  for,  if  they  are  removed  oat 
of  the  way  (as  I  diink  they  must  be)  it  will  facilitate  our  conside- 
ration of  the  first. 

As  to  a  plea  to  the  jurisdiction.  This  can  be  of  no  avail,  un- 
less not  only  the  fact,  at  the  proper  time  of  pleading,  be  knowa 
to  the  defendant,  but  th^t  he  has  disinterested  proof  of  it.  This, 
in  a  thousand  instances,  would  be  impossible;  and  in  no  instance 
can  be  expected.  To  insist  on  this,  therefore,  as  the  only  me- 
thod, would  le:!^^e  the  constitution,  and  the  law,  in  almost  every 
instance,  open  to  certain  evasion.  It  consequently  cannot  be  ad# 
mitted,  that  this  is  the  only  method  of  redress. 

With  regard  to  a  bill  in  equity.  I  will  not  say,  equity  ought 
not  to  interpose  a  remedy  in  any  case.  But  it  seems  most  pro- 
per, that  a  Court  of  law  should  support  its  own  jurisdiction,  on 
its  own  principles,  and,  if  proof  can  be  obtained,  I  conceive  it  b 
necessarily  incident  to  every  Court  to  take  care,  that  its  jurisdic- 
tion be  not  encroached  upon,  or  in  other  words,  that  the  Court 
lie  not  made  either  voluntarily,  or  involuntarilj^  (if  it  can'prevent 
it)  an  usurper  of  jurisdiction  not  belonging  to  it.  In  this  case^ 
the  aid  of  equity  may  be  useful  (as  it  has  been  on  the  present, 
occasion)  in  compelling  a  discovery;  but  there,  I  think,  its  in- 
terference ought  to  stop,  unless  the  power  of  the  law  Court  over 
the  action  has  entirely  ceased;  as  for  instance,  after  a  judg- 
ment, in  which  case  (but  in  which,  perha|.s,  alone)  equity  taiffA 
properly  grant  an  injunction,  to  prevent  a  party  availing  himself 
of  his  own  fraud. 
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ITie  oiily  remaining  remedy  suggested  (or  which  occurs  t©    1797. 
me)  in  the  present  stage  of  the  proceeding,  is  that  ng;^  under  L^y~* 
consideration;  and,  of  course,  this  must  be  adopted,  if  an  inter* 
ference  by  the  Court  in  the  present  stage  of  the  cause  is  proper. 

It  is,  however,  objected,  that  the  Court  ought  not  to  interi'ere 
at  present,  but  permit  thd  case  to  go  before  the  jur>s  who  may 
find  for  the  defendants,  if  they  believe  the  facts  suggested,  and 
apply  the  law  accordingly. 

If  this  case  had,  indeed,  gone  before  .the  jury,  I  shoiild  have 
had  no  difficulty  in  telling  them,  that  admitting  the  truth  of  the 
facts  as  stated,  the  lessor  of  the  plaintiif  had,  in  my  opinion,  no 
tide;  and,  if  the  jury  had  found  accordingly,  redress  (though 
laie)  could  be  obtamed. 

But,  at  present,  I  do  not  think  myself  at  liberty  to  submit  the 
case  to  the  jury,  for  the  following  reasons. 

'  1st.  The  Court  is  the  proper  guardian  of  its  own  jurisdiction. 
It  is  alone  responsible  for  it,  and  muse,  therefore,  take  care  that 
it  neither  abandons  a  jurisdiction  rightfully  belonging  to  it,  nor 
usurps  that  which  does^  not. 

2d«  Admitting  that  a  plea  to  the  jurisdiction  is  not  the  only 
remedy,  for  the  reasons  I  have  given,  upon  complaint  made 
of  any  fraud  on  the  iurisdiction  having  been  practised,  if  the 
complaint  is  supported  on  good  grounds,  it  is  just  that  an  im- 
mediate inquiry  should  be  made  into  it,  in  order  that  if  any 
injury  to  a  party  has  been  hitherto  unavoidably  sustained  by 
any  such  fraud,  it  may  be  put  a  stop  to,  as  soon  as  possible. 
To  compel  a  party,'  in  such  a  case,  to  stay  in  Court,  until  a  jury 
shall  be  summoned  and  convened,  to  try  a  general  issue,  would 
be  a  voluntary  exercise  of  jurisdiction,  after  the  Court  enter- 
tained reason  to  doubt,  at  least,  whether  they  had  an^. 

3d.  To  swear  a  jury  is  an  exercise  of  jurisdiction.  With  what 
propriety  can  I  order  that,  after  being  fully  convinced  from  evi- 
dence, admitted  to  be  competent,  that  the  Court  hath  no  juris*- 
diction  at  all? 

4th.  Suppose  the  jury  in  this  case  ishould  find  for  the  plaintiff, 
when  the  Court  was  thoroughly  convinced  it  had  no  jurisdiction 
of  the  cause  2  Can  the  Court  give  judgment  for  the  plaintiff  in 
such  a  case?  Surely  not.  If,  therefore,  a  verdict  to  that  effect, 
could  produce  no  good,,  why  should  a  verdict'  be  required,  of 
them?  Because  this  would  not  be  an  ordinary  case  concerning  a 
new  trial;  in  which  case,  after  two  or  three  verdicts  the  same 
way,  a  Court  might  be  compelled  to  stop,  and  proceed  no  fur- 
ther. But  if  there  were  a  hundred  verdicts  in  ».  case,  in  their 
opinion,  not  within  their  jurisdiction,  they  could  not  give  judg- 
ment without  voluntarily  usurping  a  power  not  belonging  to  them. 

5th.  In  this  case  there  is  no  occasion  for  a  jur>  to  rrt;  the 
facts^  because  the  facts  are  not  denied,  and  the  Court  surely  will 
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179  f*  not  call  a  jury  to  decide  a  question  of  law,  and  a  question  which, 
KmmfmmJ  as  I  have  just  observed,  they  could  not  decide  finally 

Mdxfield^a  allegati<His  in  this  case,  are  either  a  direct  confes- 
sion, or  as  to  some  points  (if  the  expression  is  proper)  a  nil  dlcit. 
In  neither  case  is  a  jury  wanting.  A  complete  denial  can  alone 
entitle  a  party  to  have  facts  tried  by  a  jury.  There  is  no  denial 
in  this  case  but  of  the  merits,  upon  which  a  jury  can  be  sworn ; 
which  certainly  would  be  premature  when  fncts  had  already  been 
confessed  sufficient  to  oust  the  jurisdiction.  Had  he  positively 
denied,  indeed,  the  allegations  of  the  bill  in  equit} ,  the  jurj-  must 
have  been  sworn;  for,  as  a  Judgtr,  I  certainly  could  not,  jn  any 
shape,  determine  on  an  issue  of  fact. 

But  as  he  has  not  thought  proper  to  deny  them,  but,  in -my 
opinion,  substantially  confessed  every  thing,  to  show  that  the 
Court  luid  no  jurisdiction  of  the  cause;  I  consider  myself  bound 
to  order  these  ejectments  to  be  dismissed,  and  do  accordingly 
<irder  them  to,  be  dismissed  with  costs.  (1) 

Here  one  of  the  counsel  interfered,  and  asked  the  Judge  whe« 
ther  he  would  order  costs  in  a  case  where  he  declared  the  Court 
had  no  jiirisdiction.  ^ 

The  Judge  answered.  That  that  circumstance  did  .not  occur 
to  him;  he  acknowledged  he  had  committed  a  mistake  in  that 
part  of  the  order*  But,  if  it  was  in  his  power,  he  would  order 
double  costs.  (2) 

(1)  Mr.  William  Tilghman^  one  of  the  counsel  for  the  defendants,  <}uoted  a 
easeJn  Saviry*  Jfefiorti,  p.  12.  which  Judge  Iredell  thought,  much  in  point, 
and  meant  to  have  declared  so,  in  delivering  his  opinion,  but  inadvertently 
omitted  it. 

See  Worlay  v.  Harriion^  Djer,  249.  2  Iiut.  215.  21  Vincr,  535,  536.  tit. 
Faeat. 

(2)  In  the  case  of  BavmeU  Lettee  ▼.  AurbudkUt  in  the  Circuit  Court,  at 
Octr)^.  term  1806,  it  appeared,  upon  hill  and  answer  on  the  equity  side  of  the 
Court,  that  the  lessor  of  the  plaintiil'  was  a  citizen  of  the  state  of  AVw-iV^, 
and  tlie  defcndsnt  was  a  citizen  6i  Pennsyimania't  that  tlic  former  was  a  mem- 
ber of  the  population  company,  who  had  purchased  extensive  tracts  of  land, 
on  the  north-western  boundary  of  Penntyhania ;  Uiat  the  lanilj  so  putchaf^d, 
was  held  by  trustees  (all  citizens  of  Pejinr,  Ivania)  for  the  use  of  the  company; 
that  the  trustees  had  conveyed  to  the  lessor  of  the  plaintiff  Itis  pot*tion  of  the 
land  (including  ^e  premises  mentioned  in  the  declaration)  m  severalty;  and 
that  the  present  ejectment  was  founded  upon  that  cotiveyancr. 

The  defendant,  upon  these  facts,  and  upon  the  authority  of  MaxwelPt  Let- 
Me  V.  Xcvf,  and  Hurtt  \.  Hmt,  moved  to  strike  from  the  record  this  eject- 
ment, and  others  in  the  same  predicament.  But  tlie  motion  was  over-niledl^ 
the  Court;  and  this  distinction  taken: 

Washington,  juHict.  In  the  cases  cited,  the  d^eds  were  executed,  .with 
a  coinOsive  intentioni  to  give  a  jurisdiction  to  the  Court,  which  the  Court 
could  not  possess  without  them.  The  objection  proceeded  on  two  grounds: 
Ist  On  the  e<{uity  of  the  statute  provision,  which  declares,  that  a  suit  shall 
not  be  maintamed  in  a  federal  Caurt,  by  the  assignee  of  a  promissqr}'  note,  or 
other.-cho4e  in  action  (with  the  swingle  exception  uf  foreign  bills  of  exchan^) 
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unless  it  cbiild  have  been  brought  there,  by  tlie  original  party.  And,  2d.  On  the  1  /Qf, 
manifest  attempt,  by  a  fraud,  to  create  jurisdiotion.  But  in  the  case  now  un- 
der consideration,  the  lessor  of  the  plaintiff  would  have  had  a  right,  as  a  citi- 
zen of  I^evt'Vori,  to  apply  to  the  equity  side  of  the  Court,  to  compel  the 
trustees  to  convey  his  share  of  the  trust  estate  tohim:  and  if  the  trustees  have 
only  voluntarily  made  a  conveyance,  which  the  Court  would  have  decreed, 
surely  we  cannot  call  it  a  fraudulent  deed,  orrefuse  to  take  cognizance  of 
a  suit  founded  upon  it,  between  a  citizen  q£  JTem'TorJk,  and  a  citizen  of  Fenn* 
sylvania* 


CIRCUIT  COURT, 

PENNiSYLVANIA  DISTRICT, 


April  Term  1800. 

Present  Chase,  an  Associate  Judge  of  the  Supreme  Courts 
i'ETERS,  District  Judge. 


O'Harra  versus  HalL 

CASE,  This  was  an  action  brought  by  the  assignee  of  a 
bond,  against  the  assignor,  upon  a  written  assignment,  in 
general  terms.  On  the  trial,  Ingersoll^  for  the  plaintiiF,  offered 
parol  testimony  to  show,  that  the  defendant  had  expressly 
guaranteed  the  payment  of  the  bond!  W.  Tilghman  objected, 
that  as  the  contract  of  the  parties  was  in  writing,  no  parol  testi- 
mony could  be  admitted,  on  a  trial  at  law,  to  var}*  its  expressions 
and  import.  Ingersoll  replied,  that  wherever  diere  is  an  oral  mis- 
representation at  the  time  of  a  sale^  or  transfer,  even  though  the 
principal  bargain  is  reduced  to  writing,  the  misrepresentation 
may  be  proved.  A  Court  of  equity  would,  in  such  case,  grant 
relief;  and  even  the  Courts  of  law  are  now  accustomed  to  regard 
actions  on  the  case,  like  the  present,  as  bills  in  equity.  Moses  v. 
M'-FarloTU  2  Burr.  1005.  1  DaU.  Rep.  428. 

Chase,  Justice.  You  may  explain,  but  you  cannot  alter,  a 
written  contract,  by  parol  testimony.  A  case  of  explanation^  im- 
plies uncertSMnty,  ambiguity,  and  doubt,  upon  the  face  of  the 
writing.  But  the  proposition  now,  is  a  plain  case  of  alteration: 
that  is,  an  offer  to  prove  by  witnesses,  that  the  assignor  promised 
something,  beyond  the  plain  words  and  meaning  of  his  written 
contract.  Such  evidence  is  inadmissible;  and  has  been  so  ad- 
judged by  the  Supreme  Court,  in  Clarke  v.  Russely  3  DalL  Rep. 
415.  As  to  the  authority  of  Moses  v.  M^'Farlan^  it  has  always 
been  suspected,  and  has  lately  been  over-ruled,  on  the  principle^  . 
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that  the  previou$  decision,  ther    brought  mto  question,  was  pro-    1800* 
nounded  by  a  competent  Gouru  v^^^v*-^ 

I  grant,  that  chancery  will  not  confine  itself  to  the  strict  rule, 
in  cases  of  fraud,  and  of  trust.  But  we  are  sitting  as  Judges  at 
common-law;  and  I  can  perceive  no  reason  to  depart  from  it. 

Peters,  Justice*  If  we  were  sitting  as  Judges  in  a  state 
Court,  I  should  be  inclined  to  admit  the  testimony,  in  order  to 
attain  the  real  justice  of  the  cause;  as  there  is  no  Court  of  equity 
in  Pennsyhemia.  But  there  is  no  such  defect  in  the  federal  ju- 
risdiction; and,  therefore,  when  the  party  comes  to  the  common 
law.  side  of  the  Coj^rt,  he  mu8t.be  content  with  the  strict  com- 
mon  law  rule  of  evidence. 


The  United  States  versus  Cooper. 

THE  defendant,  being  indicted  for  a  libel  on  the  President, 
applied  to  the  Court,  for  a  letter  to  be  addressed  by  them, 
to  sevex^  members  of  congress  (congress  being  in  session)  re- 
.questing  their  attendance  as  witnesses,  on  his  behalf.  In  support 
of  .the  application,  a  variety  of  similar  cases  arising  under  the 
government  of  Perniayhania^  were  referred  to. 

CHAsz^yustice*  The  constitution  gives  to  every  man,  charged 
with  an  o&nce,  the  benefit  of  compulsory  process,  to  secure  the 
attendance  of  his  witnesses.  I  do  not  know  of  any  privilege  to 
exempt  members  of  congress  from  the  service,  or  the  obligations^ 
of  a  suhpcencLy  in  such  cases.  I  will  not  sign  any  letter  of  the  kind  . 
proposed.  If,  upon  service  of  disubpccna^  the  members  of  con- 
gress do  not  attend,  a  different  question  may  arise;  and  it  will 
then  be  time. enough  to  decide,  whether  an  attachment  ought,  or 
ought  «ot,  to  issue.  It  is  not  a  necessary  consequence  of  non« 
attendance,  sMter  the  service  of  2LStibp<ena^  that  an  attachment  shall 
issue.  A  ^isfactory  reason  may  appear  to  the  Court,  to  justify, 
or  excusfe,  it. 

Peters,  yusticcp  I  know  the  practice  in  Pennsylvania  to  be 
as  it  has  been  stated;  for,  I  have  received  such  letters,  from  thS 
Supreme  Court,  while  I  was  speaker  of  the  house  df  representa- 
tives, fequesting'that  members  might  be  permitted  to  attend  as 
witnesses.  In  the  present  case,  I  should  have  no  objection  to 
acquiesce  in  the  defendant's  application,  with  the  concurrence  of 
tile  presiding  Judge.. 

Motion  refused. 

Murgatroyd 
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1800. 

Murgatroyd  versus  M*Lure. 

DEPLEFIN,  for  the  ship  Mount  Vernon.  The  defendant 
claimed  property,  under  a  capture  and  condemnation  as 
prize,  in  the  French  Court  of  Prizes,  established  at  the  city  of 
St.  Domingo^  in  the  island  of  St.  Domingo^  under  the  circum« 
stances  stated  in  the  reports  of  the  trials,  relative  to  the  same 
ship.  3  Dail.  Rep.  491.  Murgatroyd  v.  Crawford.  Antfy  308. 
Duficanson  v.  M'Lure.    After  hearing  the  evidence. 

Chase,  Justice^  declared,  that  rhe  whole  trasaction,  between 
Murgatroyd  and  Duncanson^  was  a  mere  cover,  to  evade  the 
laws  of  the  United  States ;  that  the  former  was  a  mere  trustee  for 
the  latter;  and  that  having  been  paid  the  full  price  for  the  ship, 
he  had  no  property,  on  which  the  replevin  could  be  maintained. 

The  plaintiif  suffered  a  non-suit. 


Evans,  qui  tarn,  &c.  versus  BoUen. 

THIS  wias  a  qui  tarn  action,  in  which  the  following  dcclara- 
was  filed: 

**  October  Session  1797. 
"  In  the  Circuit  Court  of  the  United  States  for  the  Pennsylvania 
"  District  of  the  Middle  Circuit. 
*'  District  of  Pennsylvania^  ss. 
^  George  BoUen^  late  of  the  district  of  Pennsyhanidy  yeoman, 
"  was  summoned  to  answer  to  the  United  States  and  to  John 
**  Evans  J  who  sues  in' this  behalf,  as  well  for  the  said  ifnited 
**  States  as  for  himself,  of  a  plea  that  he  render  to  the  said 
**  United  States^  and  to  the  said  ydh?i  who  sues  as  aforesaid,  the 
"  sunn  of  two  thousand  dollars,  which  to  them  he  owes,  and  from 
."  them  unjustly  detains:  and  whereupon  the  said  ^olm^  who  sues 
**  in  this  behalf,  as  well  for  the  said  United  States^  as  for  himself, 
"  by  Joseph  Thomas  his  attorney,  saith  that  the  said  George^  on 
*'  the  first  day  oi  April  in  the  year  of  our  Lord  one  thousand 
"  seven  hundred  and  ninety-seven,  at  the  port  of  Nexv-Tork^  to 
^^  wit,  at  the  dhtrict  aforesaid,  was  aiding  and  abetting,  in  pre- 
>^  paring  and  sending  away  from  a  port  within  the  said  United 
"  StateJ^  to  wit,  from  the  port  of  New^Toriy  a  certain  vessel 
^^  called  the  Betsey^  intending  that  the  same  should  be  emplo^'ed 
"  for  the  purpose  of  procuring  from  a  foreign  country,  to  wit, 
"  from  the  coast  oi  Africa^  the  inhabitants  of  such  foreign  coun- 
**  try,  to  be  transported  to  a  foreign  country,  to  wit,  to  the  island 
^^  of  Saint  Croix;  to  be  disposed  of  as  slaves,  against  the  form  of 
^^  the  statute  in  such  case  made  and  provided;  by  means  where- 

**of, 
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^^  of,  and  by  force  of  the  statute  in  such  case  made  and  provided,    1800; 

"  an  action  hath  accrued  to  the  said  John^  who  sues  in  this  be- 

*^  half,  as  well  for  the  said  United  States^  as  for  himself,  to  have 

"  and  demand  of  and  from  the  said  George  the  said  sum  of  two 

*'  thousand  dollars:  yet  the  said  George  (although  often  request- 

^^  ed)  hath  not  paid  the  said  two  thousand  dollars,  or  any  part 

*^  thereof,  to  the  said  yohn^  who  in  this  behalf  sues  for  the  United 

^  States  as  well  as  for  himself,  but  the  same  to  him  to  pay  hath 

"hitherto  whblly  refused,  and  still  doth  refuse,  to  the  damage 

"  of  the  said  yphn,  who  sues  as  aforesaid,  five  hundred  dollars. 

*'  And  therepf  he  brings  suit,  &c/ 

um  A        9.    /JOHN  DOE, 

-  Pledges,  Jkcj^jCHARD  ROE. 

Joseph  ThomaSj  attorney  for  plaintiff. 

The  action  was  founded  on  the  .act  of  cdiigres,  "  to  prdiibit 
"  the  carrying  on  the  slave  trade*  from  the  United  States  to  any 
"  foreign  place  or  countiy,"  (3  vol.  22.  Sunfi^s  edit.)  of  which 
the  following  were  the  material  sections,  in  the  discussion: 

Sect.  1.  "  Be  it  enacted^  &c.  That  no  citizen  or  citizens  of  the 
"  United  Statej^^  or  foreigner,  or  any  other  person  coming  into, 
**  or  residing  within  the  same,  shall,  for  himself  or  any  other  pcr- 
"  son  whatsoever,  -either  as  master,  fector,  or  owner,  build,  fit, 
**  equip,  load,  or  otherwise  prepare  any  «hip  or  vessel,  within  any 
**  port  or  place  of  the  said  United  States^  nor  shall  cause  any  ship 
"  or  vessel  to  sail  from  any  port  or  plac^  within  the  same,  for 
"the  purpose  of  carrying  on  any  trade  or  trafiic  in  slaves,  to  any 
•*  foreign  counliy ;  or  for  the  purpose  of  procuring^  from  any  fo- 
"  reign  kingdom,  place,  or  countr}',  the  inhabitants  of  such  king* 
"  dom,  place,  or  country,  to  be  transported  to  any  foreign  coun- 
"  tr}',  port,  or  place  whatever,  to  be  sold  or  disposed  of,  a^  slaves: 
**  and  if  any  ship  or  vessel  shall  be  so  fitted  out,  as  aforesaid,  for 
"  the  said  purposes,  or  shall  be  caused  to  sail,  so  as  aforesaid, 
'^  every  such  ship  or  vessel,  her  tackel,  furniture,  apparel,  and 
'Mother  appurtenances,  shall  be  forfeited  J;o  the  United  States; 
*'  and  shall  be  liable  to  be  seized,  prosecuted,  andcondtmned,ih 
"any  cf  the  Circuit  Courtis,  cJr  District  Court  for  the  district, 
"  where  the  said  ship  or  vessel  may  be  found  and  seized. 

Sect.  2.  "  And  be  it  further  enacted^  That  all  and  every  person, 
"so  building,  fitting  out,*  equipping,  loading,  or  otherwise  pre- 
"  paring,  or  sending  a%tay,  any  ship  or  vessel,  knowing,  or  in- 
"  tending,  that  the  same  shall  be  employed  in  such  trade  or  busi- 
"  ness,  contraiy  to  the  true  intent  and  meaning  of  this  act,  or  any 
"  ways  aiding  or  abetting  therein,  shall  severally  forfeit  and  pay 
"  the  sum  of  two  thousand  dollars,  one  moiety  thereof  to  the  use . 
"  of  tlie  United  States^  and  the  other  moiety  thereof  to  the  use 
"  of  him  or  her  who  shall  sue  for  and  prosecute  the  same." 

The 
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1800.  The  facts  were  proved,  as  stated  in  the  declaration,  -  but  the 
v— y*^^  defendant's  counsel  made  two  objections  to  the  jurisdiction  of' 
the  Court:  1st.  That  this  was  a  suit  under  the  second  section, 
and  the  Circuit  Court  could  not  take  original  cognizance  of  a 
case  of  penalty,  or  forfeiture,  as  the  judicial  act  expressly  de- 
clared, that  the  District  Court  should  have  "  exclusive  original 
"  cognizance  of  all  suits  for  forfeitures  and  penalties  incurred 
"  under  the  laws  of  the  United  States^  1  voL  p.  53^  4.  4'.  9» 
2d.  That  the  offence  was  committed,  in  the  state  of  Nexv-'Tori^ 
and  ought  to  be  tried  there,  upon  the  principles  of  the  com- 
mon law,  adopted  by  the  constitution  of  the  United  States^  and 
various  acts  of  congress.  Const,  art*  3.  s.  2.  1  voL  29.  s*  67. 
Amendm.  Const,  art.  8.  9*  4  Black.  Com.  350.  3  BL  Com.  359, 
360.    2  Ball.  Rep.  335. 

It  was  agreed,  that  a  verdict  should  be  given  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  on  these  points-;  and  after 
argument  by  £.  Tilghman^  for  the' plaintiff,  and  Levy^  for  the 
defendant, 

The  Court  declared,  that  they  had  no  jurisdiction  of  the 
cause  J  and  directed  a  non  pros,  to  be  entered. 


CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


October  Term  1800. 

Present  Paterson,  Associate  Judge  of  the  Supreme  Court* 
Peters,  District  Judge. 


HoUingsworth  versus  Fry. 

1-N  equity.  The  bill,  after  setting  forth  a  variety  of  transactions 
between  the  parties,  relative  to  a  tract  of  land,  mills,  and  mill 
race,  in  Daitphin  county,  states,  that  on  the  trial  of  a  writ  of 
partition  for  the  premises,  they  consented  to  withdraw  a  juror, 
and  entered  into  the  following  agreement,  dated  the  19th  of 
November  1790: 

**  It  is  mutually  agreed,  that  judgment  shall  be  entered  for  the 
"  defendant  on  the  day  in  bank,  on  the  3d  of  yanuary  nexty  un- 
"  less  the  said  plaintiff,  or  Robert  Ralston^  his  assignee,  shall 
^^  previous  thereto,  b\  such  good  and  unexceptionable  securities, 
^  ni  such  sum,  and  in  such  manner,  as  shall  be  approved  of  by  the 
^  honourable  Judges  of  this  Court,  engage  for,  and  secure,  the 
^  payment  of  one  moiety  of  all  monies,  which  the  defendant 
**  hath  advanced,  or  expended,  or  shall  appear  to  be  reasonably 
**  entitled  to,  for,  or  by  reason  of,  his  improvement  of  the  lands 
^  in  question,  or  for  any  matter  relative  thereto,  or  of  any  other 
"  lands  held  in  common,  or  jointly,  between  the  said  parties, 
*V  within  six  months  from  the  said  3d  day  of  January  next.  But, 
"  in  case  such  unexceptionable  security  shall  be  given,  and  a 
"  question  shall  arise  as  to  the  quantum  of  the  monies,  to  which 
*'  the  defendant  shall.be  entidid,  then  John  Keaiu  Joshva  Eldtr^ 
•'  aiid  yohn  Carson^  gentlemen,  or  any  two  of  th-in,  shall  detei'- 
"  mine  the  said  sum,  on  full  hearing  df  the  said  pai  ties,  their 
*'  witnesses,  aiid  proofs.    And  in  case  of  a  full  conformity  there- 

VoL.  IV,  2Y  "to, 
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1800.  *^  to,  and  the  money  being  fully  paid  and  discharged  as  afore- 
v^  ^-Lj'  "  said,  within  the  said  period  of  six  months,  and  not  otherwise, 
"  that  thrn  judgment  shall  be  entered  in  this  action,  not  only  for 
^^  the  lands  in  the  declaration  mentioned,  but  of  all  lands  and 
^^  mills  held  jointly,  or  in  common  between  them  the  said  par- 
"  ties,  by  virtue  of  any  article  between  them,  or  between  tnem 
"  and  Jfkhn  Fisher^  made.  But  if  the  monies  so  due  shall  not  be 
^  paid  and  discharged  withm  tne  said  period,  the  defendant  shall 
^^  hold  the  said  lands  free  and  discharged  from  tlie  claims  of  the 
^^'saud  plaintiff,  and  all  persons  claiming  under  him;  and  judg- 
^^  ment  shall  in  such  case  be  encered  for  him  in  this  action/' 

It,  also,  appeared  from  the  pleadings  and  exhibits  that  the 
bond,  required  by  the  agreement,  was  duly  executed  on  the  part 
of  the  plaintiff;  that  the  referees  undertook  the  business  of  the 
reference;  and  that  on  the  13th  of  April  1791,  the  following  re- 
port was  filed: 
.  <^.  We  the  referees,  &c.  report  that,  after  hearing  the-pardes, 
^^  their  alle^tions,  and  witnesses,  and  investigadng  their  accounts 
*^  and  vouchers,  we  are  of  opinion,  that  Gtorge  I^yv^  reasonably 
^  entHl^  to  the  sum  of  364G/.  6«.  24^.  specie;  that  being  the  one 
^^  ntoiet}^  or  half  part,  of  his  expenditures  on  the  lands,  mills,  and 
*'^  their  appurtenances,  in  question,  after  giving  yohn  HolUngs* 
^^  xvorth  credit  for  the  money  by  him  expended  on  the  same 
•^^lands,' 

It,  also,  appeared,  that  the  plaintiff  filed  a  number  of  excep- 
tions, which  the  Supreme  Court,  after  argument,  over-ruled  on 
the  2d  of  July  1791,  and  gave  judgment  on  the  report;  and  that, 
on  the  26th  oi  September  1796,  the  complainant  sent  his  son,  to 
tender  to  the  defendant,  the  amount  of  the  report,  in  his  favour; 
Which  the  defendant  refused  to  accept. 

Upon  these  general  premises,  the  hill  proceeded  to  coniplain, 
that  the  defendant  had  appeared  in  the  Supreme  Court,  by  hb 
counsel,  on  the  2d  of  July  1791,  alleging  the  exceptions  to  the 
report  to  be  untrue,  whereas  the  complainant  avers  that  they  were 
true;  that  although  notice  had  been  given  to  produce  books  and 
accounts,  hone  were  produced-tm  the  hearing  in  Court;  that  the 
conduct  of  the  referees  was  improper  in  various  particulars; 
that  the  books,  accounts,  and  statements,  laid  by  the  defendant 
before  the  referees,  were  untrue  atad  fraudulent;  diat  the  defend- 
ant sup(N%8sed  several  material  documents,  which  he  alone  pos- 
sessed; and  that  the  value  of  a  moiety  of  the  property  in  dispute 
is  at^least  10,000/. 

The  bill  concluded  with  a  prayer  for  a  perpetual  injunction, 
against  all  proceedings  on  the  judgment;  for  a  discovery  and 
account;  for  a  partition  of  the  premises;  and  .for  general  re- 
lief. 

To 
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To  this  bill,  the  defendant  filed  a  plea  and  ans^ver:  1st.  Plea    1800. 
in  bar,  a  former  bill  in  equity,  for  the  same  cause,  filed  by  the  v«-y.>^ 
complainant  on  the  24th  of  April  1792;  demurrer  to  the  bill,  and 
joinder  in  demvrrer;  and  a  decree,  in  April  term  1796,  pro- 
nouncing the  demurrer  to  be  sufficient,  and  dismissing  the  hill; 
which  decree  remains  unreversed  and  in  full  force.    2d.  Plea  in 
bar,  the  judgment  of  the  Supreme  Court  of  Pennsylvania^  (a  com- 
petent tribunal)  upon  the  a^eement,  reference,  and  report,  which 
judgment  remains  still  in  force  j  with  an  averment  that  the  com- 
plainant did  not,  within  six  months  after  making,  or  filing,  the 
report,  nor  after  the  exceptions  were  over-ruled  (which  excep- 
tions contained  all  the  matter  alleged  in  the  bill)  and  the  jucig« 
ment  rendered,  pay,  or  offer  to  pay,  to  the  defendant,  the  said 
sum  of  3646/;  6*.  2i^.  or  any  part  thereof,  3d.  Answer,  That  the 
judgment  was  fairly  obtained ;  that  the  defendant  did  not  sub- 
mit to  the  referees  any  books,  accounts,  or  statements,  that  were 
untrue,  or  fraudulent,  nor  suppress  any  material  documents;  that 
on  the  26th  of  September  119^^  the  compluinant^s  son  came  to 
him  with  a  bank  bill;  but  never  before  that  time;  and  that  the 
defendant  had  been  exposed  to  all  intermediate  expenses  and 
casualties,  &c. 

A  general  replication  was  filed;  and,  after  argument,  the  fol- 
lowing opinion  was  delivered,  Judge  Peters,  declining  to  take  a 
part  in  the  decision: 

Paterson,  Justice*  The  great  rule  of  inteipretation,  with  re- 
spect to  deeds  and  contracts,  is  to  put  such  a  construction  upon 
them  as  will  effectuate  the  intention  of  the  parties,  if  such  inten- 
tion be  consistent  with  the  principles  of  law.  In  the  present  case, 
there  is  no  difficulty  in  coming  at  the  intention,  as  it  is  ckarly 
and  forcibly  expressed  in  the  agreement,  and  is  capable  of  re- 
ceiving one  construction  only.  The  time  of  payment  is  made  a 
substantial,  and  not  a  mere  formal,  circumstance ;  it  enters  into 
the  essence  of  the  contract;  and,  therefore,  must  be  obson'od. 
The  Court  cannot  decree  against  the  legal  and  express  stipula- 
tion  of  the  paities  themselves*  The  situation  of  the  parties,  the 
nature  of  the  property,  and  the  speculative  spirit  of  the  project j 
were  powerful  inducc.nents  for  drawing  up  the  agreement,  in  the 
plainest  and  strongest  terms,  so  as  to  leave  no  doubt  as  to  the  in- 
tention, and  to  render  the  time  of  performance  a  cardinal  point. 

Again,  if  the  agreement  would  admit  of  another  construction, 
the  coinplainant,  under  the  circumstances  of  the  case,  comes  coo 
late  to  avail  himself  of  it.  The  door  of  equity  cannot  remain 
open  for  e%'er.  The  complainant  did  not  make  a  tender  oi*  the 
money,  till  a  lapse  of  five  years  after  tlie  termination  of  the  time 
limited  by  the  contract.  So  far  was  he  fi*om  using kgal  diligince, 
that  he  has  been  guilty  of  gross  delay.  In  cases  of  the  present 
kbd,  equity  will  not  suflFer  a  party  to  lie  by  tiil  the  event  of  die 

experiment 
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1800.   experiment  shall  enable  him  to  make  his  election  with  certaihty 
Vi-y^^  of  profit  one  way,  and  withdut  loss  any  way*  This  mode  oi'  pro> 
cedure  is  unfair;  contrary  to  natural  justice,  and  in  exclusion  of 
muuudit}%       .  '       ' 

There  is  a  strange  mixture  of  legal  and  equitable  powers,  in 
the  .Courts  of  law  of  this  state.  This  arises  from  the  want  of  a 
distinct  forum  to  exercise  chanciery  jurisdiction;  and,  therefore, 
the  copnmon  law  Codits  equitise  as  tar  as  possible.  Whether,  if 
relief  be  proper,. the  Supremr  Court  of  this  state  could  have  ex- 
tended it  to  the  complainant,  it  is  unnecessary  to  determine. 
Thus  much,  however,  might  and  ought  to  have  been  done,  on 
the  pari  of  the  complaunant;  he  ought,  when  notice  was  given  for 
him  to  show  cause  why  judgment  should  not  be  entered,  to  have 
laid  the  equity  of  the  case  before  the  judges  of  that  Court,  who, 
if  they  thought  proper,  might  have  deferred  the  entering  of  judg- 
ment. Or  ordered  it  to  be  entered  on  terms,  to  wit,  to  be  vacated 
on  payment  of  the  Awarded  sum,  by  a  limited  period.  But  the 
complainant,  although  he  had  previous  notice,  did  not  avail  iiirn* 
self  of  an  appeal  to  the  discretion  of  the  Court;  but  suffered 
judgment  to  pass  against  him,  without  making  any  objection. 

There  being  no  equity  in  the  complainant's  case,  his  bill  must 
be  dismiss.ed,  with  costs. 


Thurston  versus  Koch. 

THIS  cause  came  before  the  Court,  on  the .  following  case, 
stated  by  the  counsel,  Condy^  for  the  plaintiff,  and  IngersoUj 
j(br  the  defendant* 

"  On  the  13th  oS  October  1796,  William  I.  Vredenhurgh^  of  the 
**  city  of  NeW'Tork\  merchant,  caused  himself  to  -be  insured,  at 
"  the  city  oi  Neto^Tork^  in  a  certain  policy  of  insurance,  which 
*'^  was  subscribed  by  the  plaintiff,  in  the  sum  of  14,500  dollars, 
/'<^  upon  any  kipd  of  goods  and  merchandise,  laden,  or  to  be 
*^  laden,  on  board,  the  brigantine  Naticy^  captain  King^  master, 
^^  lost,  or  not  lost,  at  and  frona  any  port  and  ports  in  the  West' 
^^^ Ihdifs^  nnd  at  and  from  thence  to  New-Tork^  and  there  safeljT 
*^  landed,  beginning  the  adventure  upon  the  said  goods  and  mer- 
^<  chandises,.fi*om  the  lading  thereof  on  board  the  said  vessel,  at 
"  the  West'Indies. 

"On  the  17th  of  October  1796,  the  said  WUliani  /.  Freden-- 
**  bur^hj  by  yacob  Sperry  and  Co.  his  agents,  caused  himself  to 
"  be  insured,  at  the  city  o{  Philadelphia^  in  a  certaiii  other  policy 
<^  of  insurance,  which  was  subscribed  by  the  defendant,  in  the 
'^  sum  of  1^00  dollars,  with  other  underwriters,  in  the  whole 
*'^  amounting  to  12,000  dollars,  upon  all  kinda  of  lawful  goods, 
^^  abd  merchandises,  lost,  or  not  lost,  laden,  or  to  be  laden,  on 

«« board 
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^^^  board  the  said  brigantine  Nancy ^  at  and  from  Cape  Nichola    1800.. 

*^  Moie^  to  any  ports  and  places  in  the  West-Indies^  to  trade,  and  v^y—; 

"  at  and  from  either  ot  them  to  New-Tor k^  beginning  the  adven- 

**  ture  from  and  immediately  following  the  loading  thereof  on 

**  board  the  said  brigantine  at  Cape  Nichola^ Mole ^  and  so  to  con- 

"  tinue  until  safely  landed  at  any  ports  and  places  in  the  WesU 

*'  Indies^  and  at  Nerw-Tork  aforesaid*    The  premium  demanded 

^*  upon  this  policy,  was  ten  per  cent,  and  was  duly  paid  by  the 

"  said  Jacob  Sperry  and  Co.  on  behalf  of  the  saicl  William  L 

"  Vredenburgh^   to  the  defendant  and  the  other  underwriters 

"  upon  this  policy. 

"On  the  20th  of  October  1796,  the  said  William  L  Vreden- 
*^  burg'hy  caused  himself  to  be  insured,  at  the  city  of  New-Tort, 
^  in  a  certain  other  policy  of  insurance,  .which  was  subscribed  by 
**  the  NeW'Tork  insurance  company,  for  the  sum  of  2,200  dol* 
'^^  lars,  upon  all  kinds  of  lawful  goods  and  merchandises,  lost,  or 
^^  not.  lost,  laden,  or  to  be  laden,  on  board  the  said  brigantine 
'^  Nancy ^  at  and  from  any  port  or  ports  in  the  West-Indies,  to 
**  New-Toriy  beginning  tKe  adventure  from  the  loading  thereof 
**  on  board  die  said  brigantine,  at  any  port  or  ports  in  the  West" 
*•  Indies^  and  so  to  continue  until  safely  landed  at  New-Tor k^  &c. 

"  On  the  12th  day  of  September  1796,  the  said  brigandne 
^<  Nancy,  with  the  said  goods  and  merchandises,  so  laden  on 
^  board,  and  insured  and  covered  by  the  said  policies  as  afore- 
**  said,  sailed  from  Cape  N[ichola  Mole,  in  tht  West- Indies,  for  St. 
"  Marks,  likewise  in  the  West-Indies^  and  in  the  prosecution  of 
"  the  said  voyage,  from  Cape  Nichola  Mole  to*  St.  Marks  afore- 
^^  said,  with  her  cargo,  including  the  said  goods  and  merchan- 
^^  dises,  so  insured  as  aforesaid,  was  captured  by  a  French  ipn* 
"  vateer,  and  condemned ;  by  which  capture,  the  said  goods  and 
"merchandises  were  wholly  lost  to  the  insured.  Upon  this, 
"  suits  were  brought  into  me  Supreme  Court  of  the  state  of 
"  NeW'Tork,  against  the  plaintiff^  upon  the  policy  by  him  sub- 
"  scribed,  and  against  the  New-Tor k  msurance  company,  on  the 
"  policy  by  them  subscribed;  in  which  suits,  the  insured,  the  said 
"  William  L  Vredenburgh,  recovered  as  for  a  total  loss. 

"  The  amount  paid  by  the  plaintiff  Tafter  the  usual  deductions) 
"  for  the  loss,  was  12,740  dollars,  witn  1783  dollars  and  60  cents 
"interest,  and  418  dollars  and  3^  cents  costs.  He  has;  likewise, 
"paid,  to  the  said  assured,  i083  dollars  and  60  cents,  being  die 
"  amount  of  the  premium  upon  the  policy  subscribed  by  the  de- 
"  fendants  (after  the  deductions  allowed  in  the  case  of  a  returned 
"  premium)  as  a  consideration  for  the  assignmet^t  of  the  said 
"  policy  to  the  plaintiff.  The  Nerv-Tork  insurance  company  have 
"  paid  to  the  assured  2156  dollars,  being  the  amount  of  their 
"  policy  (after  the  usual  deduction  in  case  o£  loss)  with  301  dol- 
"Jars  84  cents  interest.  The  several  isums  so  paid,  have  com- 
*'  pletely .'satisfied  the  loss,  with  all  the  interest  and  costs. 

*  "  Question 
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18G.0.  "  (Question  for  the  opinion  of  the  Court.  Is  the  defendant 
U^y*,^  "  (one  of  the  underwriters,  on  the  PhtladelbhtQ  policy,  of  the  17th 
"of  October  1796)  liable  to  make  any,  ana,  if  any,  what  contribu- 
"  tion  to  the  plaintiiT,  upon  the  loss  so  paid  as  aforesaid  by  him? 
^i  Or,  :u  other  words.  Is  the  defendant  liable  to  pay  more  than  the 
"  amount  of  the  loss,  beyond  the  sum  previously  insured? 

"  If  the  Court  shal!  be  of  opinion  in  the  affirmative,  then  judg- 
*^  ment  shall  be  entered  for  the  plaintiff,  in  such  sum  as,  upon  the 
*♦  principles  established  by  the  Court,  shall  be  found  due.  But, 
"  if  the  Court  shall  be  of  opinion  in  the  negative,  then  judgment 
"  shall  be  entered  for  the  defendant.'*  ( 

After  argument,  the  opinion  of  the  Court  was  delivered  by 
the  presiding  Judge,  in  the  following  terms: 

Paterson,  JuJstke,  The  case  before  the  Court  is  that  of 
a  double  insurance;  and  the  Question  is,  whether  the  insurers 
shall  contribute  rateably,  or  shall  pay  according  to  priority  of 
contract,  until  the  insured  be  satisned  to  the  amount  of  his  loss. 
The  law  on  this  subject,  is  different  in  different  nations  of  Eu* 
rope^  owing  to  the  diversity  of  local  ordinances,  which  have  been 
made  to  regulate  commercial  transaction^.  By  the  ordinance  of 
one  country,  the  contract  is  declared  to  be  void,  and  a  forfeiture 
superadded;  whereas,  by  the  ordinances  of  other  countries,  the 
contract  is  merely  void,  without  any  forfeiture.  By  the  ordinance 
of  Spain^  if  a  policy  be  signed  on  the  same  day  by  several  per- 
sons, the  first  signer  becomes  first  responsible,  and  so  oh  till  the 
insured  receive  lull  satisfaction  to  the  value  of  his  loss;  the  poste- 
rior insurers  beings  liable  only  for  the  deficienc}*,  and  that,,  too, 
according  to  the  order  of  priorit}^  But,  in  such  case,  by  the  or- 
dinance of  France^  the  several  insurers,  on  the  same  day,  shall 
contribute  rateably  to  make  up  the  loss;  whereas,  by  the  same 
ordinance,  if  the  policies  bear  date  on  different  days,  the  rate  of 
contribution  is  rejected,  and  that  of  priority  established ;  or,  in 
other  words,  if  the  first  policy  absorb  the  loss,  or  amount  to  the 
value  of  the  goods  insured,  tlie  posterior  insurers  are  not  liable, 
but  shall  withdraw  their  insurances,  after  retaining  a  certain  per 
centage.  The  solvency  of  the  first  insurer  to  the  full  value  bemg 
assumed,  the  ordinance  b  predicated  on  the  principle,  that  there 
remains  no  property  to  be  msured,  and,  of  course,  no  risk  to  be 
run.  But  suppose  the  solvency  of  th^  first  insurer  should  become 
doubtful,  what  course  is  to  be  pursued?  As  this  is  a  risk,  it 
ought  to  be  provided  against;  and,  accordingly,  we  find,  that 
isome  of  these  ordinances  have  declared,  that  such  insurer's  solv»* 
bility  may  be  insured.  It  is  obvious,  that  this  is  a  point  of  great 
delicacy;  for,  b^  questioning  the  solvency  of  a  merchant,  you 
wound  his  credit,  and,  perhaps,  cast  him  into  a  state  of  bank- 
ruptcy. Most,  if  not  all,  of  these  ordinances,  are  of  ancient  date^ 
and  were  calculated  fpr  the  then  existing  state  of  commerce  in 

thr 
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the  several  countries,  whi  eh  formed  them.  It  is,  however,  evident,  180(X 
that  the  law  merchant  varies  in  diflferent  nations,  and  even  in  ^■'^■J- 
the  same  nation  at  different  times.  The  course  of  trade,  local 
circumstances,  commercial  interests,  and  national  policy,  induce 
to  some  variation  of  the  rule.  The  law  in  this  particular,  as  it 
was  understood  and  practised  in  En  glands  ^rxor  to,  and  at  the 
commencement  of,  our  revolution,  was  different  from  the  rule, 
which  prevailed  in  France^  Spain^  and  other  countries,  under  their 
local  ordinances.  A  double  insurance  is,  where  the  same  man  is. 
to  receive  two  sums  instead  of  one,  or  the  same  sum  twice  over 
for  the  same  loss,  by  reason  of  his  having  made  two  insurances 
upon  the  same  ship,  or  goods.  In  such  case  the  risk  must  he  the 
same.  This  kind  of  insurance  is  agreeable  to  the  practice  and 
law  of  England^  and  is  considered  as  being  founded  in  utility, 
convenience,  and  policy*  In  the  case  of  Gotdin  and  others  v^  The 
London  Assurance  Company^  in  February A7S^^  Lord  Mansfield^ 
in  delivering  the  opinion  of  the  Court,  expressed  himself  as  fol- 
lows: 

**  As  between  them^  and  upon  the  foot  of  commutative  justice 
**  merely,  there  is. no  colour  why  the  insurers  should  not  pay  the 
**  insured  the  wliok:  for  they  have  received  a  premium  for  the 
**  wAo/r  risk. 

"  Before  the  introduction  of  wagering  policies,  it  was,  upon 
"principles  of  convenience,  very  wisely  established,  ^  that  a  man 
**  should  not  recover  more  than  he  had  lost.'  Insurance  was  con- 
^  sidered  as  an  indemnity  only y  in  case  of  a  loss:  and,  therefore, 
"  the  satisfaction  ought  not  to  exceed  the  loss.  This  rule  was  cal- 
^Sculated  to  prevent  fraud;  lest  the  temptation  of  gain,  shouK! 
"  occasion  unfair  and  wilful  losses. 

"  If  the  insured  is  to  receive  but  one  satisfaction,  natural  jus- 

"  tice  says,  that  the  several  insurers  shfdl  all  of  them  contribtite 

^*  pro  ra'tUy  to  satisfy  that  loss  against  which  they  have  all  insured. 

^^  No  particular  cases  are  to  be  found,  upon  this  head ;  or,  JEit 

**  least,  none  have  been  cited  by  the  counsel  on  either  side. 

"Where  a  man  makes  a  double  insurance  for  the  same  thing, 
"  in  such  a  manner  that  he  can  clearly  recover  against  several 
"  insureris,  in  distinct  policies^  a  double  satisfaction,  the  law  cer- 
"  tainly  says,  *  that  he  ought  not  to  recover  doubly  for  the  same 
"  losSy  but  be  content  with  one  single  satifaction  for  it.*  And  if 
"  the  same  man  really,  and  for  his  own  proper  account,  insut 
^^  the  same  goods  doubly,  though  bodi  insurances  be  tiot  made 
"  in  his  o%vn  name,  but  one  or  both  of  them  in  the  name  of  an- 
"  other  person^  yet  that  is  Just  the  same  thing;  for  iht  same  per^ 
**  son  is  to  have  the  benefit  of  both  policies.  And  if  the  whole 
"  should  be  recovered  from  one^  he  ought  to  stand  in  the  place  of 
"  the  insured,  to  receive  contribuiion  from  the  other,  v^ho  was 
"  equally  liable  to  pay  the  whole.*'  1  Burr.  492. 

In 
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1 80a  In  the  case  of  Neivby  y.  Reed^  at  sittings  after  term,  in  1 763^  2,BL 
JmmY^u  Rep.^\  6.  the  same  doctrine  is  laid  dpwn,  agreed  to,  and  confirmjbd. 
For  ^^  it  was  ruled  by  Lord  Mansfield^  Chief  Justice,  and  agreed  to 
^^  be  the  course  of  practice,  that  upon  a  double  insurance,  though 
*^  the  insured  is  not  enutled  to  two  satisfactions;  yet,  upon  me 
*^  first  action,  he  may  recover  the  whole  sum  insured,  and  may 
^^  leave  the  defendant  therein,  to  recover  a  rateable  satisfaction, 
"  from  the  insurers." 

These  cases  have  never  been  contradicted,  and  must  be  deci- 
sive on  the  subject.  The  law,  as  stated  in  the  above  adjudica- 
tions, is  recognized  by  Park  and  Miller^  two  recent  and  respec- 
table writers  on  marine  insurances.  Such  being  the  law  of  Eng-^ 
land^  as'  to  double  insurances,  before  and  at  the  commencement 
of  our  revolution,  it  was  also  the  law  of  this  country,  and  is  so 
now.  It  is  of  authoritative  force,  and  must  govern  the  present 
case.  Besides,  if  the  Court  w^ere  at  liberty  to  elect  a  rule,  I  should 
adopt  the  English  regulation,  which  divides  the  loss  rateably 
among  the  insurers.  It  is  the  most  convenient,  equal,  and  con- 
sonant to  natural  justice,  and  has  been  practised  upon,  nearly  half 
a  century,  by  the  first  commercial  nation  in  the  world.  I  am  not 
clear,  that  die  practice  pf  France  is  not  in  conformity  with  this 
rule ;  for  it  is  probable,  that  they  open  but  one  policy,  bearing  the 
same  date,  though  signed  at  different  times,  or  different  policies 
of  the  same  date;  in  either  of  which  cases,  by  the  French  ordi- 
nance, the  insurers  contribute  rateably  to  satisfy  the  loss  sustained 
by  the  insured.  If  so,  it  is  precisely  the  English  and  American 
rule.  Equality  is  equit}'.  This  maxim  is  particularly  applicable 
to  commercial  transactions;  and,  therefore,  the  rule  of  contribu- 
tion ought  to  be  favoured.  The  pressure,  instead  of  crushing 
an  individual,  will  be  sustsuned  by  several,  and  be  light.  The 
result  is,  that  the  defendant  must  contribute  rateably  to  make  up 
"he  loss  of  the  insured. 

Judgment  for  plaintiff. 


CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT 


May  Term  1801. 

Present  Tilghman,  Chief  Judge. . 
Ba8S£T,  and  1  ^.  .  -  , 
Griffiths,  j  Circuit  Judges, 


Hurst's  Lessee  versus  Jones. 

A  FORMER  ejectment,  between  the  same  parties,  for  the 
same  land,  had  been  non  prosed;  but  the  costs  of  suit  re- 
mained unpaid. 

The  defendant's  counsel  objected  to  the  trial  of  the  present 
ejectment,  until  the  costs  of  the  former  were  paid* 

By  the  Court.  The  objection  is  reasonable  and  just.  The 
defendant  cannot,  under  such  circumstances,  be  compelled  to 
proceed  to  a  trial. 

The  cause  continued, 

JRccwle^  for  the  plaintiff. 

£•  Tilghman^  for  the  defendant. 


HoUingsworth  versus  Duane. 

IN  this  case  (which  was  an  action  for  a  libel)  the  defendant 
filed  2l  plea  to  the.  jurisdiction  of  the  Court,  on  the  ground, 
that  he,  as  well  as  the  plaintiff,  was  a  citizen  of  Fermsyivanta. 
Issue  being  joined  on  that  fact,  it  was  found,  by  the  Jury,  that 
the  defendant  was  not  a  citizen;  and  thereupon,  in  consequence 
of  a  previous  agreement,  a  venire  issued  to  ascertain  the  quart' 
turn  of  damages,  which  the  verdict  settled  at  600  dollars.  After 
Vol.  IV.  2  Z  the 
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1801.    the.  verdict  was  given,  it  appeared  that  one  of  the  jui*ors  was  an 
v>—ym^'  alien;  and  Dallas  obttUned  a  rule  to  show  cause,  why  the  verdict 
should  not  be  set  aside  for  that  reason. 

On  the  argument,  in  support  of  the  rule,  it  was  contended, 
1st.  That^tHe  trial  by  jury,  entire,  was  anxiously  adopted  by  the 
United  States,  as  well  as  by  this  state;  including  the  right,  and 
causes,  of  challenge  as  at  commofi  law,  in  civil  and  in  criminal 
cases.  1  vol.  State  Laxvsy  App*  5S.  ir.  9. 11.  (Dall.  edit.)  3id.  SB. 
s.  25.  3  voL  36.  s.  9.  6.  4  vol*  Acta  Cong',  p.  25.  art.  8, 9.  1  vol. 
ffate  Laws,  p.  134.  s.  4.  Dall.  edh.  2  vol.  802.  s.  2.  3  xhL  606. 
s.  16.  2  vol.  264.  8.  9.  12.  3,  t  voL  J^ts  Cong.  113.  s.  30.  Ibid. 
68.  s.  29.  2d.  That  on  principle,  as  well  as  on  authority,  alien- 
age  was  a  cause  of  challenge  to  a  juror  before  verdict.  3  State 
Laws,  Const,  art.  8.  1  vol.  Acts  Cong.  Const,  art.  6.  Ibid.  67.  s. 
29.  1  Soil.  Abr.  657.  Co.  Litt.  156.  b.  3  BL  Com.  362.  Gilb.  P. 
C.  94*  1  Dall.  Hep.  74.  3d.  That  if  the  cause  of  challenge  was 
unknown  when  the  jury  was  qualified,  it  may  be  used  to  set  aside 
the  verdict,  as  for  a  mistriaL  3  DaU.  Hep.  515.  11  Mod.  119. 
2  Wood.  352.  An.  Reg.  1790.  p.  46.  2  Ld.  Raym.  1410.  1  Stra. 
640.  1  voL  Acts  Cong.  6.  s.  17.  2  Stra.  1000.  593. 

E.  Tilghman  and  Ingersoll,  in  opposition  to  the  rule,  contended, 
1st.  That,  in  Pennsylvania,  alienage  was  not  a  cause  of  challenge 
to  a  juror.  But,  2d.  That  the  objection  was  too  late  after  the 
juror  was  sworn,  and  the  verdict  was  given. 

The  Court,  after  a  long  advisement  upon  the  subject,  seemed 
to  think,  that  alienage  might  have  been  a  cause  of  challenge,  be- 
fore the  juror  was  sworn;  but,  upon  an  extensive  review  of  the 
authorities,  they  decided,  that  advantage  could  not  be  taken  of  it^ 
after  verdict. 

Rule  discharged.  (1) 


Penn  'oersus  Butler.  Penn  versus  Penn. 

Butler  versus  Penn.  Same  versus  Same, 

THESE  were  bills  m  equity,  involving  a  great  variety  of  fact^i 
respecting  the  disposition  of  the  estates  of  the  late  proprie- 
tary family:  but  the  prmcinal  object  of  all  of  thein,  was  submit- 
ted for  the  opinion  of  the  Court,  on  the  following  agreement: 

*^  It  is  agreed,  that  these  suits  he  submitted  for  the  opinion  of 
''  the  Court,  upon  the  following  statement  of  facts,  admitted  by 

(1)  Since  the  discussion  of  this  case,  the  marshal  lias  been  directed  not  tc 
return  aliens  upon.t]ie  panel;  and,  in  many  instances,  when  aliens  have  been 
returned,  the  state,  as  well  as  the  federal,  Courts  have  discharged  them,  upon 
their  own  application. 

«all 
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"all  die  parties,  except  the  fact,  that  Anthony  Butler^  for  his    1801. 

'^  orvn  accommodationj  and  without  the  consent^  knowledge^  or  op^  \mmfmmj 

^^  probation,  of  John  Penn  the  elder,  took,  inter  alia,  in  partpay- 

"  ment  of  certain  sales  herein  after  mentioned,  certain  bonds  and 

**  mortgages,  in  the  joint  names  of  John  Penn  the  elder,  and 

"  John  Penn  the  younger,  as  obligees  and  mortgagees;  which 

^^.fact,  it  is  agreed,  shall  be  decided  by  the  Court,  on  evidence  to 

**  be  produced ;  and  that  such  formal  decrees  be  eventually  drawn 

"  and  entered  in  each,  as  will  effectuate  the  opinion  which  the 

"  Court  shall  pronounce. 

*♦  Case.  John  Penn  the  elder,  and  John  Penn.  the  younger, 
"  after  the  act  of  assembly  of  Pennsyhania,  passed  November 
"27th  1779,  entitled  "  an  act  for  vesting  the  estates  of  the  late 
*'  proprietaries  of  Pennsylvania  in  this  commonwealth,''  remain- 
"  ed  seised  and  possessed,  as  tenants  in  common,  of  all  their 
**  manors,  reserved  tracts,  &c.  in  Pennsylvania,  with  power  to 
"  sell  in  fee:  three-fourth  parts  being  the  pcaperty  of  John  Penn 
"  the  younger;  and  one-fourth  part  being  the  property  of  John 
"  Penn  the  elder.  On  the  19th  ol  November  1787,  John  Penn  Hit 
*'  elder  appointed  John  F»  Mifflin  his  attorney,  with  power  to 
"  sell  and  convey,  &c.  to  receive  payment  for  lands  sold  either 
"  in  money  or  securities;  and  to  substitute  any  agent  or  agents, 
"  And  on  the  23d  of  December  1787,  John  F.  Miffiin  substi- 
"  tuted  Anthony  Butler.  On  the  29th  day  of  June  in  the  year 
"  1787,  John  Penn  the  younger,  appointed  Robert  MiUegan^Xid 
"  John  F.  Mifflin  his  attomies,  with  power  to  sell,  and  convey, 
"  &c.  to  receive  payment  for  lands  sold,  either  in  money  or  se- 
*^  curities ;  and  to.  substitute  any  agent  or  agents.  And  on  the 
"  29th  day  of  June  in  the  year  1787,  Pobert  Millegan  and  John 
•*  F.  Mifflin  substituted  Anthony  Butler.  John  Penn  the  younger 
"  aftersvards  revoked  the  power  of  attorney,  which  he  had  grant- 
"  ed  to  Robert  Millegan  and  John  F.  Mifflin.  And  on  the  29th 
*^  of  April  1788,  Johi  Penn  me  younger  appointed  the  said  An- 
**  thony  Butler  his  attorney,  with  powers  to  sell  and  convey,  and 
"  to  receive  in  payment  money  or  securities. 

"  By  virtue  of  the  several  powers  above  stated,  Anthony  Btit- 
"  kr  did,  at  sundry  times,  sell  several  tracts  of  land,  belonging 
"  to  the  said  John  Penn  the  elder,  and  John  Penn  the' younger., 
"  as  tenants  in  common,  in  the  proportions  aforesaid;  and  in 
"  payment  therefor  (inter  alia)  took,  for  his  own  accommodation, 
"  without  the  consent,  knowledge,  or  approbation,  of  the  said 
"  John  Penn  the  elder,  certain  bonds  and  mortgages,  in  the  joint 
**  names  of  John  Penn  the  younger,  and  John  Penn  the  elder, 
"  as  obligees  and  mortgagees.  After  the  time  of  taking  the  said 
"bonds  and  mortgages,  to  wit,  on  the  9th  of  February  1795, 
"  John  Penn  the  elder  died,  leaving  Anne  Penn  and  John  F. 
"  Mifflin  executrix  and  e;3tecutor  of  his  last  %vill  and  testament. 

"There 
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1801.  "  There  are  in  the  hands  of  Anthony  Butler^  a  number  of 
t— y*-;  ^V  bonds  and  mortgages,'  taken  as  aforesaid,  in  each  and  all  of 
**  which  bonds  and  mortgages,  the  said  yohn  Fenn  the  younger 
*^  is  interested  three  undivided  fourth  parts^  and  the  aforesaid 
"  executora  of  yohn  Perm  the  elder  are  mterested  the  other  one 
**  imdivided  fourth  part. 

"  Questions.  1st.  "\^Tiether  jfo/tn  Penn  the  younger,  as  sur- 
^'  viving  obligee  and  mortgagee,  is  entided  to  have  and  receive 
^^  from  Anthony  Butler^  all  the  said  bonds  and  mortgages,  for  the 
*^  purpose  of  collecting  and  distributing  the  money  uiereby  se- 
^^  cured  and  made  payable,  according  to  the  respective  interests 
"  of  the  parties? 

**  2d.  Or,  whether  the  executors  of  John  Penn  the*  elder,  arc 
^^  entitled  to  receive  one  fourth  part  in  value  of  the  said  specific 
^'  bonds  and  mortgages,  for  their  separate  use  and  benefit? 

"  3d.  Or,  whether  the  Court  will  consider  the  bonds  and  mort- 
^^  gages,  under  the  circumstances  of  the  case,  as  several,  as  well 
''  as  joint,  to  be  followed  with  the  consequences  inferable  from 
"  such  principle?" 

On  the  hearing,  Mr.  Butler* s  testimony  stated,  "  that  he  was, 
at  first,  the  separate  agent  of  John  Penn^  the  younger,  when  Mr* 
T*.  Francis  was  the  separate  a^ent  of  John  Fenn^  the  elder;  that 
during  this  period  the  bonds,  tor  purchase  money  of  lands  sold, 
were  separately  taken,  according  to  the  interests  of  the  parties; 
that  in  September  1787,  he  became  the  agent  of  both  fihtJ^ennSy 
but  continued,  for  sometime,  to  take  separate  bonds;  that  the 
purchasors  complained  of  the  expense  of  giving  separate  bonds 
and  mortgages,  and  he  then  determined  to  take  diem  for  the 
joint  use  of  his  principals ;  that  he  received  no  instructions  upon 
the  subject,  from  either  party;  and  that  he  was  not,  in  fact,  aware 
of  any  difference  between  taking  the  bonds  joindy  or  severally." 
It,  also,  appeared,  that  Mr.  J.  R.  Coates  had  been  appointed  the 
agent  of  John  Penn,  the  younger;  md  the  general  question  was, 
whether  Mr.  Bufler  should  be  directed  to  deliver  up  the  joint 
bonds  and  mortgages  to  him,  as  the  agent  of  the  surviving  obligee  ? 

IngersoU  and  Mifflin  contended,  against  the  claim  of  the  sur- 
viving obligee,  1st. "That  it  was  founded  merely  on  the  miistake, 
and  misapprehension,  of  the  agent,  acting  for  two  parties,  having 
distinct  interests,  and  giving  separate  powers,  2d.  That,  under 
such  circumstHnces,  a  Court  of  equity  can,  and  ought  to^  appor- 
tion the  securities,  by  a  fair  division  of  them;  so  that  each  party 
may  possess  the  entire  interest  and .  remedy  in  his  proportion. 
3d.  I'hat  even  if  an  apportionment  could  not  be  made,  the  Court 
will  appoint  a  receiver,  to  collect  and  divide  the  joint  fund,  inihe 
regular  proportions.  On  these  points,  the  following  books  were 
rited:  3  P.  Wms.  158.  21  Vfn.Abr,  509.  pi.  A.  Carth.  16.  1  iy. 

Abr, 
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Abr.  293.    3  Vez.  jun.  628.  6ai.  399.    2  Cam,  Dig.  255.  258.    1801. 
1  Eq.  Abr.  290.  A.  V^^y— / 

Rawle  and  Dallas^  in  support  of  the  claim  of  the  surviving 
obligee,  urged,  1st.  That  the  point  of  law  is  clearly  in  favour  of 
of  the  claim ;  and  to  set  aside  a  plain  rule  of  law,  there  must  be 
strong,  controuling,  principles  of  equity,  in  favour  of  the  opposite 
party.  2d.  That  the  act  of  taking  joint  securities  was  not  a  mis- 
take, or  error;  but  a  deliberate  act  for  the  accommodation  of 
purchasors.  3d.  That  there  was  no  suggestion  of  a  fraud,  a 
breach  of  trust,  wilful  laches^  or  probable  insolvency,  in  reference 
to  the  surviving  obligee.  4th.  That  there  is,  therefore,  no  foun- 
dation for  the  interposition  of  the  Court  to  appoint  a  receiver; 
nor  to  justify  a  Court  of  equity  in  compelling  the  parties  to  ac- 
cede to  an  arbitrary  apportionment  of  the  securities.  On  these 
points  were  cited,  Telv.  VTl.  VenU  34..  3  Dy.  350.  Sheph.  363. 
356.  2  BrownL  207.  1  Eq.  Abr.  290.  2  Pow.  263.  AmbL  311. 
1  Dall.  Rep.  248.  Wallace  v.  Fitzsimons.  2  Com.  Dig.  110.  209. 
213.  255.    2  Vern.  556. 

The  Court  were  decidedly  of  opinion,  that,  at  law,  the  sur- 
viving  obligee  was  entided  to  the  possession  of  the  joint  securi* 
ties^  diat  he  might  recover  the  amount;  and  that  there  was  no 
ground  laid,  on  the  present  occasion,  for  the  interposition  of  a 
Court  of  equity.  (1) 

(1)  On  thU  clear  intiinatlon  of  the  opinion  of  the  Coyrt,  Mr.  Coates  liberally 
declared,  that  if  the  executors  of  yohn  Penn,  the  elder,  would  concur  in  givin{; 
him  immediate  possession  of  the  securities,  he  would  not  charge  a  conrtmission, 
for  collectin|r  and  payinc  their  proportion  of  the  amount;  and  Xhi  propositioT' 
was,  accordingly,  a^pd  to 
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The  United  States  versus  Conyngham  ei  nl 

THIS  cause  came  before  the  Court,  on  a  case  stated  for  their 
opinion,  in  the  following  terms: 

^^  At  the  term  of  Settember  1798,  judgment  was  obtained  in 
**  the  Supreme  Court  oi  Pennsylvania^  attfie  smtoijohn  Travis 
^^  et  aL  V.  Francis  and  John  Westy  for  1365/.  Zs.  9d.  debt,  nud 
"  6i/.  costs. 

"  A  Jieri  facias  issued  under  the  said  judgment,  returnable  to 
"  December  term  1798,  under  which  certain  goods  and  chat- 
"  tels,  (1)  belonging  to  the  defendants,  were  levied  on  and  taken 
^^  in  execution,  by  the  sheriff  of  the  county  of  Philadelphia^  on 
"  the  8th  day  of  January  1799. 

*'  The  8th  of  "January  1799,  the  said  John  Travis  and  others, 
<^  plaintiffs  in  the  said  action,  for  a  full  and  valuable  considera- 
^^  tion,  to  them  paid  by  the  defendants  in  this  action,  assigned 
''  the  judgment,  and  all  the  monies  due  thereon,  to  them  the  said 
««  David  H.  Conyngliam  and  John  Mi  Nesbitt. 

"  The  goods  and  chattels  so  as  aforesaid  levied  upon,  were, 
^^  with  the  assent  and  approbation  of  the  said  plaintiffs  in  the  said 
^^  judgment  before  the  said  assignment,  and  by  the  defendants  in 
^^  this  action  since  the  said  assignment,  and  by  the  sheriff,  with 
^'  the  assent  and  approbation  aforesaid,  permitted  to  be  and  re- 

(1)  It  was  agprced  on  the  argument  to  state^  that  the  goods  were,  princi- 
pally, household  furniture. 

**  main 


Cases  Ruled  and  Adjudged,  S&c.  359 

^'-  main  in  the  possession  of  the  said  Francis  and  John  West  im«    1802. 
**  til  the  levying  of  the  execution  hereinafter  mentioned.  ' 

^^  At  the  August  sessions  1797 y  of  the  ditrict  Court  of  the . 
"  United  States^  for  the  Pennsyhama  district,  judgment  was  ob- 
^^  tained,  at  the  suit  of  the  United  States j  against  me  said  Fraju 
"  cis  and  John  Weaty  under  which  judgment  a  writ  oi  fieri  fa- 
^^  cias  was  issued,  and  on  the  13th  day  of  January  1800,  was 
^*  levied  on  the  same  goods  and  chattels,  then  being  in  the  pos- 
*'  session  of  the  said  Francis  and  ^o/m  Westy  or  one  of  them. 

**  On  or  about  the  20di  day  ot  April  1801,  after  a  time  had  * 
^'  been  fixed,  by  the  marshal  of  die  United  States^  for  the  sale  of 
"  the  property  so  levied  on  by  him,,  at  the  suit  of  the  United. 
'-^  States^  and  after  advertisements  had  been  put  up  in  the  most 
^^<public  places,  of  the  city  of  Philadelphia^  notifying  the  time  and 
^^  place  of  such  sale,  the  present  defendants,  for  the  first  time, 
"  gave  notice  of  the  prior  execution  before  mentioned. 

**  Notice  was  pven  to  the  marshal,  that  if  he  proceeded  on  the 
•^>  sale,  an  action  would  be  brought  against  him ;  and  it  was. 
^^  therefore,  agreed,  that  the  goods  should  be  appraised  by  sworn 
^^  appraisers,  which  was  done,  and  the  value  thereof,  according 
^*  to  the  appraisement  amounting  to  1557  dollars  75  cents,  is 
^^  admitted  to  be  in  the  hands  of  the  defendants  in  this  action. 

*^  The  question  submitted  to  the  Court  is,  whether,  on  die 
^'  preceding  circumstances,  the  execution  issued  by  John  ^raoia 
*-^  et  al.  can  be  supported  against  the  execution  subsequently  is*^ 
**  sued  by  the  United  States. 

^^  If  die  Court  shall  be  of  opinion  in  the  affirmative,  then 
*' judgment  to  be  given  for  the  defendant,  otherwise  for  the 
^'  plaintiff. 

"  A.  J.  DALLAS,  for  plaintiff. 
«  MOSES  LEVY,  for  defendant 

^'  January  30th  1802.'' 

The  question  was  discussed  by  Rawlc  and  Dallas^  for  the 
plaintiff,  and  by  Lexvis  and  Levy^  for  the  defendant;  the  former 
relying  on  the  authorities  in  the  English  books:  1  Vez.  245,  6. 
1  Wik.  44.  7  Mod.  37.  10  Vin.  Abr.  561.  568.  Peake.  N.  P.  65. 
1  Sali.  320.  Carth.  420.  2  Vem.  238.  J  J.  Raym.  251.  Cowp. 
ri2.  1  T.  Rep.  729.  1  Esp.  205.  And  the  latter  relying  on  th<^ 
decisions  of  the  Courts  of  Pennsylvania^  varying  the  English 
rule  of  law,  accoi;ding  to  the  peculiar  circumstances  of  the  coun- 
try*. See  £772^^,  p.  165.  208.  213. 

The  CouRT^  after  great  deliberation  and  research,  delivered 
elaborate  opinions,  seriatim^  upon  the  principles  and  authorities, 
connected  mth  the  discussion;  expressed  their  regret  at  differ- 
ing from  the  decisions  of  the  state  Couils;  and,  imanimously, 
gave  judgment  for  the  plaintiff. 

Knox 
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Knox  ^/ a/.,  wr^//^  Greenleaf. 

CASE.    The   defendant  filed  the  following  plea  in  abate- 
ment: 

"  The  said  jfamesGreenleaK  who  is  impleaded  by  the  addi 
"  tion  and  description  of  a  citizen  of  the  state  of  Maryland^  bj 
"  J  cured  Ing-er^oU^  his  attgrney,  comes  and  defends  the  force  and 
i'  mj ur}%  &c.  and  says,  that  he,  long  before  the  Arrest  in  the  present 
^^  action,  and  at  the  same  time,  as  well  as  twelve  months  preced- 
"  ing  the  said  arrest,  and  continually  afterwards,  was,  and  yet  is,  a 
"  citizen  of  the  state  of  Pennsylvania^  having  his  permanent  ^o- 
"  micil  and  residence  in  t»ie  said  state,  or  district,  of  Pennsyl- 
**  vania^  and  not  a  citizen  of  the  smte  oi  Mar ij land.  And  the 
^'  said  jamea  Greenkaf.  by  his  attornev  aforesaid,  further  saidi, 
'*  thaC  according  to  the  constitution  and  laws  of  the  United  States^ 
^*  a  citizen  of  Pcnnyhania  cannot  be  impleaded  or  compelled 
"  to  answer,  by  anocher  citizen  of  the  same  state,  before  the 
"Judges  of  the  Circuit  Court,  but  only  in  the  Courts  of  the 
"  state,  having  competent  jurisdiction  of  the  case.  And  this  he 
"  is  ready  to  verify:  therefore  he  prays  judgment,  if  he  ought 
"  to  be  compelled  to  answer  the  said  William  to  the  said  plea  in 
«  Court,  &c.'' 

The  plaintiffs  filed  a  replication,  averring  that  the  defendant 
was  a  citizen  of  Maryland;  and  issue  being  thereupon  joined,  the 
question  was  tried  before  Griffiths,  and  Basset,  Associate 
Judgesy  the  Chief  Judge  declining,  on  account  of  a  family  con- 
nexion with  the  defendant,  to  take  a  judicial  part  in  the  cause. 

Upon  the  evidence,  it  appeared,  that  the  defendant  was  a  na- 
tive of  Massachusetts  \  that  he  came  to  Philadelphia  in  1796,  and 
purchased  a  valuable  house  in  Chesnut'Street^  in  which  he  lived, 
until  his  pecuniary  embarrassments  and  consequent  imprisonment 
occurred  in  1798;  that  his  clerks  and  servants  continued  after- 
wards to  live  there,  until  the  house  was  sold  to  Mr.  Tilghnan; 
that  being  discharged  by  the  Pennsylvania  insolvent  acts  in 
March  1798,  he  went  to  the  southward,  and  returned  to  Phila- 
delphia  before  the  yellow  fever  of  1798  had  subsided;  that  be- 
tween the  5th  oi  November  1798,  and  the  20th  of  January  1799, 
he  applied  to  the  legislature  of  Maryland^  styling  himself  of  that 
state,  for  the  benefit  of  an  insplvent  act,  in  the  nature  of  the 
bankrupt  lawsj  that,  on  the  10th  of  January  1799,  an  act  was 
passed  accordingly,  in  which  he  was  described  as  *'  of  Prince 
George  county,"  and  by  which  it  was  provided,  that  the  clianceK 
lor,  before  granting  the  benefit  of  the  act,  should  be  satisfied,  by 
competent  testimony,  that  the  defendant  was,  at  the  time  of 
passing  the  act,  **  a  citizen  of  the  United  States^  and  of  this  state;" 

that 
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that  the  defendant  was  discharged  under  this  act,  oh  the  30di  of    1802. 
August  1799;  that  he  returned  lo^Philadelphia  mFebrmry  1800;  v— v^ 
that  he  removed  from  Philadelphia  to  Northampton  county,  in 
jfitne  of  the  same  year,  has  paid  taxes  there,  and  has  never  left 
the  state  since;  and  that  he  was  arrested,  in  the  present  suit,  on 
the  20th  oi  February  1801. 

The  principal  point  discussed,  upon  these  facts,  was,  whether 
ihe  defendant  was  a  citizen  of  Pehnsylvama^  so  as  to  exclude  the 
jurisdiction  of  the  federal  Court,  the  plaintiffs  being  themselves 
citizens  of  that  state?  (1) 

For  the  plaintiffs,  it  was  contended,  by  Moylan^  that  the  de- 
fendant could  only  be  regarded  as  an  inhabitant,  not  as  a  citizen, 
of  Penmylvania\  that  he  had  represented  and  proved  himself  to 
be  a  citizen  of  Maryland^  in  August  1799,  or  he  could  not  have 
enjoyed  the  benefit  of  the  act  of  that  state;  and  that  he  had  not, 
upon  the  most  liberal  calculation  of  time,  resided  in  Pennsyha^ 
Ilia  long  enough  to  acquire  the  rights  of  permanent  citizenship, 
upon  the  principle  of  the  constitution.  1  voU  Acts  Cong,  p*  53. 
s,  11.    Const.  Peim.  art.  3.  *.  1. 

For  the  defendant,  it  was  contended,  by  Ingcrsoll  and  Dallas^ 
that  a  citizen  of  one  state,  was,  constitutionally,  entitled  to  be  a 
citizen  of  every  state ;  that  the  acts  of  congi-ess  prescribe  a  mode 
for  naturalizing  aliens,  but  none  for  communicating  the  munici-  . 
pal  rights  of  citizenship,  to  a  citizen  removino;  from  one  state  to 
another;  that  as  to  the  naturalization  of  aliens,  Pennsylvania 
leaves  the  subject  to  the  acts  of  congress;  and  for  the  exercise 
and  enjoyment  of  ever}'  right  of  citizenship,  her  constitution  only 
stipulates,  that  the  party  shall  be  a  citiz::n,  shall  have  resided  for 
a  specified  time,  and  shall  have  paid  taxes ;  that  the  three  requi- 
sites must  be  complied  with,  in  the  case  ot  a  native,  as  well  as  of 
an  adopted,  citizen,  for  the  purposes  contemplated;  that,  being  a 
citizen,  absence  from  the  state  does  not  disfranchise,  except  as 
to  the  right  of  electing  and  being  elected,  which  depends  on  re- 
sidence, as  well  as  citizenship;  that  a  citizen  of  Massachusetts 
coming  into  Pennsylvania^  with  a  view  to  settle,  acquiring  real 
estate,  and  paying  taxes,  is  a  citizen  of  Pennsylvania^  to  every 
purjwse,  but  that,  of  electing,  or  being  elected,  widiin  the  respec- 
tive periods  prescribed  by  the  constitution ;  and  that  the  laws  of 
Maryland  communicate,  instantcr^  tht  rights  of  municipal  citi- 

(1)  Tliis  action  was  broujpit  ag-ainst'Mr.  Grecr.Icaf^  as  iudorser  nf  notes  is< 
"sued  by  Morris  and  NichoUon,  whicli  he  had  plcdj^vd  as  scrurlty  for  his  OAvn 
iiOtes,  pvcn  to  the  plaintifis.  His  own  notc«i  were  due  hefore  he  >vas  dis- 
ch:irjfed,  under  the  insolvent  act;  but  the.  notes,  of  which  he  was  indorsor,  be- 
came due  afterwards.  This  attbrded  matter  lor  arpiincnt,  bn;  did  ni»t  appear 
to  enter  into  the  decision  of  the  Couil.  Th*  plaiiuif: 's  rotniscl  t  ited  4  T. 
J^tfi.  714. 
Vol.  IV.  3  A  7.enship, 
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1802.    zenship,  to  a  citizen  going  thither^  from  another  state,  without. 
Lm-^m^  impairing  the  permanent  domiciliated  citizenship,  to  which  he  is 

entitled  in  his  own  state.    ConsU  arU  4,  s.  1.   2  DalL  Rep.  370. 

Const.  Perm*  art.  1.  ^.  3*  8*   art*  2.  s.  4.  8*   art.  3.  s»  1.   art.  6. 

s.  1.  art.  9.  «•  20,  21.  4  vol.  State  LawSj  332.  ^.  1.  1  DaiL  Rep* 

152.  r  158.  241.    Maryland  Laws,  July  1779.  du  6.  Nov.  1789. 

ch.  24.  Nov.  1792,  ch.  14.  Nov.  1793.  ch.  26. 

The  Court  were  clearly  of  opinion,  that  the  defendant  was 
entitled  to  be  considered  as  a  citizen  of  Pennsylvania;  and  the 
jury  found  a  verdict  accordingly. 

Verdict  for  the  de/endant. 
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Balfour's  Lessee  versus  Meade. 

f  ir^HIS  was  an  ejectment  for  four  tracts  of  land,  lying  north  and 
JL  west  of  the  Ohh  and  AUegfiany  rivers,  and  Conewango  creek, 
in  Pennsifhania.  The  plaintiff's  title  rested  upon  settlement 
rights,  surveys,  and  warrants.  In  1793,  the  plaintiff  Avas  a  sur* 
geon  in  the  army  in  garrison  at  fort  Frankivi.  He  took  some  of 
the  soldiers,  went  out,  cut  down  a  few  trees,  and  built  up  five 
|K'ns,  or  cabins,  about  10  feet  squai^e,  and,  without  putting  covera 
on  them,  returned  back  to  the  fort  in  six  or  seven  days.  In  April 
1795,  he  had  these  five  tracts  surveyed  in  the  name  of  himself,  Eli* 
zabcth  Balfour^  and  tln*ee  others,  each  four  hundred  acres.  The 
deputy  surveyor  had,  upon  application  of  the  plaintiff,  directed 
one  ihh'on  to  make  the  surveys,  but  something  preventing  him 
from  doing  it,  the  plaintiff  employed  one  Steel  to  do  it;  and  upon 
returning  the  survejs  to  Stokely^  the  deputy  surveyor,  he  prevail- 
ed uiK>n  him  to  write  an  authority  to  Steel  to  make  the  surveys, 
which  Stokdif  says  he  did,  and  antedated  it,  in  order  to  make  it 
appear  to  precede  the  sui-veys.  In  May  1795,  he  obtained  war- 
rants of  acceptance  for  two  of  the  surveys  of  two  of  the  tracts, 
having  paid  the  consideration  money  for  alL 

In  autumn  1794,  Mcade^  the  defendant,  finding  no  person  set- 
tled upon  these  tracts,  built  cabins  upon  the  four  tracts  in  con- 
troversy, covered  them,  or  some  of  them,  and  then  went  off,  not 
rccuniing  again  until  November  1^95,  when  he  came,  witti  his 
family,  to  reside  in  one  of  the  cabins,  and  fixed  settiers  upon  the 
other  tracts.    In  7ulf/  1795,  the  plaintiff  gave  notice  to  the  d^ 

fendant, 
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1803.  i'eiicUiiat,  that  he  claimed  the  tracts  in  question,  that  he  intended 
Uyy^^  to  aettle  thnn,  and  I'orewamed  hini  to  proceed  no  further  with 
his  improvements  thereon. 

In  January  1796,  the  defendant  caveatediht  plaintiff  in  form, 
atjd  the  same  being  tried  before  the  board  of  property  in  March 
1800,  the  caveats  were  dismissedyand  warrants  were  ordered  to 
Tssue,  but  they  never  did  issue,  in  consequence  of  doubts  after- 
wards existing  respecting  the  plaintiff's  title. 

In  April  1 796,  the  plaintiff  made  engagements  with  some  per- 
bons  to  settle  these  lands  for  him ;  but,  after  they  had  seen  and 
approved  the  lands,  they  declined  going  on  them  on  hearing  of 
the  defendant's  claim. 

It  was  in  proof,  by  many  witnesses,  that  the  war  with  the  In- 
diana ren(}er^d  it  dangtrpus  to  settle  that  country,  during  the 
years  1793,  1794,  and  1795,  and  that  but  few  attempted  before 
the  spring  or  autumn  of  1796. 

E.  Tilghman  and  Dallas  contended,  that  the  plaintiff  had  acquir- 
ed a  good  right  by  setdcment,  sun^ey,  and  warrant,  to  the  lands  in 
question,  under  the  laws  of  Pennsylvania^  and  particularly  the  act 
oi  ih^  3d  of  April  1792,  3  vol.  p.  209.;  that  the  settlement  of 
Mmde^  in  1795,  was  in  violation  of  the  plaintiff 's  prior  right,  and^ 
of  course,  void;  that  the  plaintiif  had  been  prevented,  by  the  In- 
dian hostilities,  from  settling,  or  fixing  setUers,  until  the  treaty  of 
fort  Grenville^  made  in  Au/fust  1795,  and  ratified  in  December 
1795;  and  that  he  .had  attempted  to  settle  it  in  a  reasonable  lime 
after  that  event.,  1  DalL  6.  2  Dall.  98.  3  DalL  437.  Addison^ 
216.  354.  21S. 

Ingersoll  and  JlI^K^an  contended,  that  the  plaintiff  never  had 
made  a  settlement  within  the  merming  of  the  law,  not  having  ac- 
companied it  with  actual  residence,  or  an  intention  to  reside;  tha; 
of  course,  he  never  liad  an  inceptive  title  to  be  protected  by  thc- 
proviso  in  the  9th  section  of  the  act  of  the  3d  of  April  1792. 
They  cited  Addison^  248.  335.  The  case  of  the  Holland  company 
v.  Coxe^  in  the  Supreme  Court  of  this  state  (antey  p.  170,)  and 
the  decisions  of  the  judges  of  that  Court,  in  a  feigned  issue,  tried 
at  Sttnbury,  ante^p.2Z7. 

Washington,  Justice.  The  imix»rtancc  of  this  cause,  led  the 
Court  to  wink  at  some  irregularities  in  the  argument  at  the  ban 
which  have  tended  to  protract  it  to  an  imreasonable  length.  De- 
pending* on  the  construction  of  laws  of  the  state,  and  particu- 
larly  on  that  of  the  3d  of  April  1792,  it  had,  at  first,  the  appear- 
ance of  a  difficult,  and  very  complicated,  case.  It  is  not  easy  at 
the  first  reading  of  a  long  statute,  to  discover  the  bearings  of  one 
section  iipon  another,  so  as  to  obtain  a  distinct  view  of  the  mean- 
ing, and  intention,  of  the  legislature.  But  the  opinion  I  now  en- 
tcruin,  was  formed  on  Saturday^  before  we  parted;  open,  how- 

evei*, 
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ever,  as  it  always  is,  to  such  alterations  as  ulterior  reason  and  ar»    1803. 
gument  may  produce.  i—^^r*-^' 

The  better  to  explain,  and  to  understand,  the  subject,  it  will  be 
necessary  to  take  a  general  view  of  the  different  sections  of  the  act 
of  the  3d  of  April  1792,  upon  which  this  cause  must  turn.  The 
1st  section  reduces  the  price  of  all  vacant  land,  not  previously 
settled,  or  improved,  within  the  limits  of  the  Indian  purchase, 
made  in  1768,  and  alf  precedent  purchases,  to  0O.9.  for  every  100 
acres;  that  of  the  vacant, lands  within  the  Indian  purchase  made 
in  1784,  lying  east  of  Alleghany  river  and  Conewango  creek,  to 
.T/.,  to  be  granted  to  purchasers,  in  the  manner  authorised  by 
former  laws.  The  2d  section  offers  for  sale  all  the  other  lands 
of  the  state,  lying  north  and  west  of  the  Ohzo^  Allegliany^  and 
Conewango^  to  persons  who  will  cultivate^  improve^  and  settle  the 
same,  or  cause  it  to  be  done,  at  the  price  of  7/.  10*.  per  hundred 
acres,  to  be  located,  surveyed,  and  secured,  as  directed  by  this 
law.  It  is  to  be  remarked,  that  all  the  above  lands  lie  in  differ- 
ent districts,  and  are  ofTere^  at  different  prices.  Title  to  any  of 
them  may  be  acquired  by  settlement^  and  to  all,  except  those  ly- 
ing north  and  west  of  tht- Olihy  Alleglianyy  and  Conetvango^  by 
warrant  xvlthoiit  settlement. 

The  3d  section,  referring  to  all  the  above  lands,  authorises  ap- 
plications to  the  secretary  of  the  land  office,  by  any  person  hav- 
ing settled  and  improved,  or  who  was  desirous  to  settle  and  im- 
prove, a  plantation  to  be  particularly  described;  for  a  warrant  for 
any  quantity  of  land,  not  exceeding  400  acres,  which  warrant  is 
to  authorise  and  require  the  surveyor  general  to  cause  the  same 
to  be  surveyed,  and  to  make  return  of  tt^  the  gradtee  paying  the 
purchase  nioney  and  fees  of  office.  The  8th  section,  which  I 
notice  in  this  place  because  intimately  connected  with  the  third 
section,  directs  the  deputy  surveyor  to  survey  and  mark  the 
lines  of  the  tract,  upon  the  application  of  the  settler.  This  sur- 
vey, I  conceive,  has  no  other,  validity  than  to  furnish  the  particu- 
lar description^  which  must  accompany  the  application  at  the  land 
office  for  a  warrant. 

The  4th  section,  amon'gst  other  regulations,  protects  the  dtle 
of  an  actual  settler^  against  a  warrant  entered  with  the  deputy 
surveyor,  posterior  to  such  actual  settlement. 

The  9th  section,  referring  exclusively  to  the  lands  north  and 
west  of  the  Ohio^  Alleghany^  and  Conewango^  declares,  "  that  no 
"  warrant  or  survey  of  lands  within  that  district,  shall  give  a  ti- 
^^  de,  unless  the  gi*antee  has,  prior  to  the  date  of  the  warrant, 
"  made,,  or  caused,  to  be  made,  or  shall,  within  two  years  after 
^'  the  date  of  it,  make,  or  cause  to  be  made,  an  actual  settlements 
"  by  clearing,  fencing,  and  fcultivating  two  acres  at  least  in  eadi 
^^  hundred  acres,  erecting  thereon' a  house  for  the  habitation  ol 
'^  man,  and  residing,  or  causing  a  family  to  reside  thereon  for 
"  five  years  next  following  his  first  settling  the  same,  if  he  shall 
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1803.  ^^  so  long  live^  and  in  defatilt  of  such  actual  settlement  and  resi^ 
y-mymU  "  d^nce,  other  actual  settlers  may  acquire  title  thereto." 

Let  us  now  consider  this  case,"  as  if  the  law  had  stopped  here. 
A  title  to  the  land  in  controversy,  lying  north  and  west  of  the 
Ohio^  Alleghany^  and  Conewango^  could  be  acquired  in  no  other 
manner,  than  by  actual  settlement;  no  sum  of  money  could  enti- 
tle a  person  to  a  warranty  imless  the  application  was  preceded  by 
'  actual  settlement  on  the  land,  or,  if  not  so  preceded  by  actual 
settlement,  the  warrant  would  give  no  title,  unless  it  were  fol- 
lowed by  such  settlement  within  two  years  thereafter. 

The  question  then  is,  what  constitutes  such  an  actual  settler, 
within  the  meaning  and  intention  of  this  law,  as  will  vest  in  him 
an  inceptive  title  so  as  to  authorise  the  granting  to  him  a  war- 
rant; not  a  pedis  possessio  not  the  erection  ot  a  cabin,  the  clearing, 
or  even  the  cultivation,  of  a  field.  These  acts  may  deserve  the 
name  of  impfovements^  but  not  settlements.  There  must  be  an 
.  occupancy,  accompanied  with  a  bond  Jide  intention  to  reside  and 
live  upon  the  land,  either  in  person^  or  by  that  of  his  tenant,  to 
make  it  the  place  of  his  habitation,  not  at  some  distant  day,  but 
at  the  time,  he  is  improving:  for,  if  this  intention  be  only  fuWe, 
either  sis  to  his  own  personal  residence  or  that  of  a  tenant, 
then  the  execution  of  that  intention,  by  such  actual  residence, 
fixes  the  date;  the  commencement  of  the  setdement,  and  the 
previous  improvements,  will  stand  for  nothing  in  the  calculation^ 

The  erection  of  a  house,  and  the  clearing  and  cultivating  the 
ground,  all  or  either  of  them  may  afford  evidence  of  the  quo  an-- 
imo  with  which  it  was  done ;  of  the  intention  to  settle ;  but  neither, 
nor  all  will,  constitute  a  settlement,  if  unaccompanied  by  residence. 
Suppose,  then,  improvements  made,  the  person  making  them  de- 
claring at  the  time,  that  they  were  intended  for  temporary  pur- 
poses of  convenience,  and  not  with  a  view  to  settle  and  reside; 
could  this  be  called  an  actual  settlement,  within  the  meaning  and 
intention  of  the  legislature?  Surely  no:  But  though  such  acts, 
against  express  declarations  of  the  quo  animo^  will  not  make  a 
settlement,  it  does  not  follow  that  the  converse  of  the  proposition 
will;  for,  a  declaration  of  an  intention  to  settle,  without  actually 
c:arrying  that  intention  into  execution,  will  not  constitute  an  ac- 
tual settlement. 

How  do  these  principles  apply  to  the  case  of  the  plaintiff?  In 
1793,  he  leaves  the  fort  at  which  he  was  stationed,  and  in  which 
he  was  an  officer,  with  a  few  soldiers;  cuts  down  some  trees, 
erects  four  or  five  pens  (for,  not  being  covered,  they  do  not 
deserve  the  name  ol  cabins)  and  in  five,  six,  or  seven  days,  hav- 
ing accomplished  this  work,  he  returns  into  the  fort,  to  his  former 
place  of  residence.  Why  did  he  retreat  so  precipitately?  We 
hear  of  no  danger  existing  at  the  time  of  completing  these  la- 
bours,- which  did  not  exist  during  the  time  he  was  engaged  in 
them.  What  prevented  him  from  proceeding  to  cover  the  cabins 

and 
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aixl  from  inhabiting  them?  Except  the  state  of  general  hostility,  1803. 
which  existed  in  that  pdrt  of  the, country,  there  is  no  evidence  of  <— ^-.^ 
a  particular  necessity  for  flighty  in  the  instance  of  this  plaintiff. 
It  is  most  obvious,  that  the  object  of  his  visit  to  this  wilderness 
was  to  erect  what  he  considered  to  be  improvements;  but  they 
were,  in  fact,  uninhabitable  by  a  human  being,  and,  consequently, 
could  not  have  been  intended  for  a  present  settlement.  He  was, 
besides,  an  officer  in  the  army,  and,  whilst  in  that  service,  he 
could  not  setde  and  reside  at  his  cabin,  although  the  country  had 
been  in  a  state  of  perfect  tranquillity.  In  short,  his  whole  con- 
duct, both  at  that  time  and  afterwards;  his  own  statements  when 
asserting  a  title  to  the  lands,  the  recitals  in  his  warrants  of  ac- 
ceptance, and  certificates  of  survey,  all  afford  proof  which  is  ir- 
resistable,  that  he  did  not  mean,  in  1793,  to  settle.  Mistaking 
the  law,  as  it  seems  many  others  have  done  in  this  respect,  he 
supposed  that  an  improvement  was  equivalent  to  a  settlement,  foi 
vesting  a  right  in  those  lands.  It  is  not  pretended  even  now,  nor 
is  it  proved  by  a  single  witness,  not  even  by  Croxise^  who  assisted 
in  making  the  improvements,  that  he  contemplated  a  settlement. 
It  has  been  asked,  could  the  legislature  have  meant  to  require 
persons  to  sit  down,  for  a  moment,  on  land  encompassed  by  dan- 
gers from  a  savage  enemy?  I  answer,  no:  at  such  a  time  it  was 
very  improbable  that  men  would  be  found  rash  enough  to  make 
setdements.  Biit  yet  no  title  could  be  acquired  without  such 
a  setdement,  and  if  men  were  found  hardy  enough  to  brave 
the  dangers  of  a  savage  wilderness,  they  might  be  called  impru- 
dent men,  but  they  would,  also,  deserve  tfie  promised  reward, 
not  for  their  boldness,  but  for  their  setdement. 

The  first  evidence  we  have  of  an  intention  in  the  plaintiff  to 
make  an  actual  setdement,  was  in  the  spring  of  1796,  long  aftei 
the  actual  bond  fide  settlement  of  the  defendant  with  his  family^ 
for,  I  give  no  credit  to  the  notice  from  the  plaintiff  to  the  defend- 
ant in  Jidij  1795,  since  so  far  from  accompanying  it  with  actual 
settlement,  he  speaks  of  a  future  settlement,  which,  however,  was 
never  carried  into  execution*  Every  thing  which  I  have  said^v  ith 
respect  to  the  400  acres  surveyed  in  the  name  of  George  Balfour^ 
v/ill  apply  a  fortiori  against  the  three  other  surveys  in  the  nam^ 
of  Elizabeth  Balfour^  &c.  who  it  is  not  pretended  were  ever 
privy  even  to  the  making  of  the  cabins,  or  ever  contemplated  a 
settlement  upon  those  lands. 

If  the  law,  then,  had  stopped  at  the  proviso,  it  is  clear  that  the 
plaintiff  never  made  such  a  settlement  as  would  entide  him  to  a 
warrant.  But  he  excuses  hiniself  from  having  made  such  a  set* 
tlementy  as  the  law  required,  by  urging  the  danger  to  which  any 
person,  attempting  a  residence  in  that  country,  would  have  hdk 
exposed.  He  relies  on  the  proviso  to  the  9th  section  of  the  law, 
which  declares,  "  That  if  any  such  actual  settler,  or  i.ny  grantee 
>  in  ajiy  such  original  or  surceedin^j  warrant,  shall,  by  force  of 

"iirms 


368  Cases  Ruled  and  Adjudged  in  the 

1803.  "  arms  of  the  enemies  of  the  United  States,  be  prevented  from 
w-Y**^  "  making  such  actual  settlement,  or  be  driven  therefrom,  and 
"  shall  persist  in  his  endeavours  to  make  such  actual  settlement 
"  as  aforesaid,  then,  in  either  case,  he  and  his  heirs  shall  be  en- 
"  titled  to  have,  and  to  hold,  the  said  lands,  in  the  same  manner 
"  as  if  each  actual  settlement  had  been  made  and  continued." 
Evidence  has  been  given  of  the  hostile  state  of  that  country^ 
during  the  years  1793, 1794, 1795,  and  the  danger  to  which  set- 
tlers would  have  been  exposed.  We  know  that  the  treaty  at  fort 
GrenvUle  was  signed  on  the  3d  of  Avgust  1795,  and  ratified  the 
22d  of  December  in  the  same  year.  Although  Meade  settled  witli 
his  family  in  November  1 795,  it  is  not  conclusive  proof  that  there 
was  no  danger  even  then;  and,  at  any  rate,  it  would  require 
some  little  time,  and  preparation,  for  those  who  had  been  driven 
off,  to  return  to  their  settlements ;  and  if  the  cause  fumed  upon 
the  question,  whether  the  plaintiff  had  persevered  in  his  exer- 
tions to  return  and  make  such  settlement,  as  the  law  requires,  I 
should  leave  that  question  to  the  jury,  upon  the  evidence  they 
have  heard.  But  the  plaintiff,  to  entitle  himself  to  the  benefit  of 
the  proviso,  should  have  had  an  incipient  title  at  some  time  or 
other,  and  this  could  only  have  been  created  by  actual  settlement, 
preceding  the  necessity,  vrhich  obliges  hin>  to  seek  the  benefit  of 
the  proviso,  or  by  waiTant. 

I  do  not  mean  to  say,  that  he  must  have  had  such  an  actual 
settlement,  as  this  section  requires  to  give  a  perfect  tide;  for,  if 
he  had  built  a  cabin,  ctnd  commenced  his  improvement  in  such 
manner,  as  to  afford  evidence  of  a  bona  Jide  intention  t6  reside, 
and  had  been  forced  off  by  the  enemy,  at  any  stage  of  his  la- 
bours, persevering,  at  all  proper  times  afterwards,  in  endeavours 
to  return,  when  he  might  safely  do  so,  he  would  have  been  saved 
by  the  proviso.  But  it  is  incumbent  on  the  plaintiff,  if  he  would 
excuse  himself  from  the  performance  of  what  has  been  correctly, 
called  a  condition  precedent,  to  bring  himself  fully  and  fairly 
within  the  proviso,  which  v/as  made  for  his  benefit:  this  he  has 
not  done. 

Decisions  in  the  Supreme  Court,  and  in  the  Common  Pleas, 
of  tliis  state,  have  been  cited  at  the  bar,  two  of  which  I  shall  no- 
tice for  the  purpose  of  pointing  out  the  peculiar  mark,  which  dis- 
tinguishes them  from  the  present,  and  to  prevent  any  conclusions 
from  being  drawn  from  what  has  been  said,  either  to  counte- 
nance, or  impeach,  tho?c  decisions.  The  cases  I  allude  to  are, 
the  Holland  company  v.  Coxe,  and  the  feigned  issue  tried  at 
Stmbury. 

The  incipient  tide,  under  v.hich  the  plaintiffs  claimed  in  those 
causes,  were  rvarrcuiti-^  authorised  by  the  3d  section  of  the  law. 
The  incipient  title  in  the  present  case,  is  settle?nefit.  The  former 
was  to  be  con";pleted  by  ^^tllement,  survey,  and  patent.  This  was  to 
precede  the  v/arrant;  and  for  the  more  distinct  explanation  of  this 

distinction. 
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distinction,  it  will  bt  important  to  ascertain  what  acts  will  con-  1803. 
stitute  an  actual  settler  to  whom  a  warrant  may  issue,  and  what  u-v-^ 
constitute  an  actual  settlement  as  the  foundation  T)f  a  title.  I  have 
before  explained,  who  may  be  an  actual  settler  to  demand  a  war- 
rant, namely,  one  who  has  gone  upon  and  occupied  land,  with  a 
Bona  Jide  intention  of  an  actual  present  residence,  although  he 
should  have  been  compelled  to  abandon  his  settlement,  by  the 
public  enemies,  in  the  first  stages  of  his  settlement:  but  actual 
settiement,  intended  by  the  9th  section,  consists  in  clearing,  fenc- 
ing, and  cultivating,  two  acres  of  ground  at  least,  on  each  one 
hundred  acres,  erecting  a  house  thereon,  fit  for  the  habitation  of 
man,  and  a  residence  continued  for  five  years  next  following  his 
first  settling,  if  he  shall  so  long  live.  This  kind  of  settlement 
more  properly  deserves  the  name  of  improvement-i^  as  the  differ- 
ent acts  to  be  performed  clearly  import.  This  will  satisfactorily 
explain  what  at  first  appeared  to  be  an  absurdity  in  that  part  of 
the  proviso,  which  declares,  that  **  if  such  actual  seftkr  shall  be 
"  prevented  from  making  such  acttml  settlement^  &c."  The  plain 
meaning  is,  that  if  a  person  has  once  occupied  land,  with  an  in- 
tention of  residing,  although  he  has  neither  cleared  or  fenced 
any  land,  and  is  forced  oflF  by  the  enemies  of  the  United  Statea^ 
•before  he  could  make  the  improve iiients,  and  continue  thereon 
for  five  years;  having  once  had  an  incipient  title,  he  ghall  be  ex- 
cused by  the  necessity,  which  prevented  his  doing  what  the  law 
required,  and  in  the  manner  required;  or,  if  the  warrant  holder, 
who,  likewise,  has  an  incipient  title^  although  he  never  put  his 
foot  upon  the  land,  shall  be  prevented  by  the  same  cause,  from 
making  these  improvements,  &c.  he,  too,  shall  be  excused^  if,  as 
is  required,  also,  of  the  settler,  he  has  persevered  in  his  endea> 
vours  to  make  those  improvements,  &c. 

But  what  it  becomes  such  a  grantee  to  do,  before  he  can  claim 
a  patent,  or  even  a  good  title,  is  quite  another  question,  upon 
which  I  give  no  opinion. 

As  to  the  plaintifTs  surveys  and  warrants,  they  cannot  give 
him  a  title.  Not  the  surveys.  1st.  Because  they  are  a  mere  de- 
scription of  the  land,  which  the  surveyor  is  authorised  by  the 
8th  section  to  make,  and  the  applicant  for  the  warrant  is  directed, 
by  the  3d  section,  to  lodge  in  the  land  office  at  the  time  he  ap- 
plies for  the  warrant.  It  is  merely  a  demarcation,  a  special  lo- 
cation of  the  land  intended  to  be  appropriated,  and  gives  notice 
of  the  bounds  thereof,  that  others  may  be  able  to  make  adjoining 
locations,  without  danger  of  interference:  that  is  not  such  a  sur- 
vey as  is  returnable,  so  as  to  lay  the  foundation  of  a  patent.  2d.  It 
is  not  authorised  by  a  warrant.  3d.  It  was  not  for  an  actual  set- 
tler. 4th.  It  was  not  made  by  an  authorised  surveyor,  if  you  be- 
lieve, upon  the  evidence,,  that  the  authority  to  Steely  was  ante- 
dated, and  given  after  the  survey  was  returned.  Not  the  war- 
rants. 1st.  Becstuse  it  was  not  a  warrant  of  title,  but  of  acceptance. 

Vol,  IV.  3  B  2d. 
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1803*    2d.  It  is  not  founded  on  settlement^  but  improve^^ent^  aod  if  it 
Uihy-^M/  had  recited  the  consideration  to  be  actual  settlement,  the  recital 
would  have  been  false  in  fact,  and  could  have  produced  no  legal 
valid  consequence* 

As  to  the  CiWeat;  the  effect  of  it  was  to  close  the  doors  of  the 
land  office  against  the  further  progress  of  the  plaintiff  in  perfect- 
ing his  tide.  The  dismission  of  it  again  opened  the  door,  but 
still,  the  question  as  to  title  is  open  for  examination  in  ejectment, 
if  brought  within  six  months,  and  the  patent  will  issue  to  the 
successful  party. 

The  plaintiil,  therefore,  having  failed  to  show  a  title  sufficient 
to  enable  him  to  recover  in  this  action,  it  is  unnecessary  to  say 
any  thing  about  the  defendant's  tide;  and  your  verdict  ought  to 
be  for  the  defendant. 

The  yivy  found  for  the  defendant. 


Humphries  versus  Blight's  Assignees. 

THIS  was  an  amicable  action,  to  obtain  a  decision  upon  these 
g;eneral  facts*  ^i/r^flfroy^/,  being  possessed  of  two  notes, 
dra^vn  by  Peter  Blighty  pavable  without  defalcation,  and  being 
indebted  to  Humphries^  offered  to  give  the  notes  in  part  payment, 
and  cash  for  the  rest,  of  the  debt.  The  notes  had  been  due  for 
some  time ;  and  a  commission  of  bankruptcy  had  previously  is- 
sued against  Blight  \  but  Blight,  upon  an  application  from  Hum- 
phries,  ^advised  him  to  accept  the  proposition,  without  any  inti- 
mation ot  a  defence,  or  set-off.  The  notes  were,  accordingly,  m- 
dorsed  by  Murgatroyd  to  Humphries*^  but  when  presented  by  the 
indorsee  to  be  proved,  under  the  commission,  the  assignees  of 
Blight  claimed  a  right  to  sf^t-off  a  debt,  due  from  Murgatroyd  to 
Blight  I  and  for  the  trial  of  this  claim,  the  present  action  was  in- 
stituted. Two  questions,  however,  were  discussed  on  the  trial: 
1st,  Whether  the  holder  of  a  promissory  note,  purchased  after  a 
commission  of  bankruptcy  had  issued  against  the  drawer,  could 
prove  the  debt,  under  the  commission?  2d.  Whether  the  note, 
being  purchased  after  it  was  due,  had  not  lost  its  general  nego- 
tiable character;  and,  consequently,  remained -subject  to  any  set* 
off,  that  would  apply  between  the  drawer  and  payee? 

Hare  and  Dallas  argued  fcrr  the  plaintiff,  and  cited  5  vol.  Acts 
Cong*  p.  68.  *.  34.  5  Geo.  2,  c.  30.  s.  T.  s.  28.  5  vol.  Acts  Cong, 
p.  45.  74r.  s.  1.  s.  42.  1  Ati.  73.  2  W7&.  135.  Cull.  99.  Evans,  220. 
Cj,  B.  L.  19.  1  Atk.  119.  4  vol.  Penn.  Imws,  102, 3.  Doll.  edit. 
3  T.Rep.  80.  7  T.  Pep.  429.  2  DalL  Pep.  396,  2  fonbl.  150. 
Anstr.  427. 

Rarcole 
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Satvk  argued  for  die  defendants,  and  cited  4  T.  Rep.  714.  1803. 
3  T.  Rep.  57.  2  Stra.  1334.  3  T.  Rep.  %0.  Co.  96.  5  voL  Acts  «^-v— ^ 
Cong,  p.  74.  *.  42. 

By  the  Court:  1st.  We  have  no  doubt  upon  the  right  of  the 
assignee  of  the  note  in  this  case,  to  prove  the  debt  under  the 
commission,  and  to  receive  a  dividend.  The  certificate  of  the 
bankrupt,  would  be  a  bar  to  a  recovery,  in  an  action  by  the  pre. 
sent  holder  of  the  note  against  him;  and  wherever  a  certificate 
will  be  a  bar,  the  right  to  prove  the  debt,  under  the  commission, 
must  be  unquestionable. 

2d«  In  the  case  of  negotiable  paper,  or  in  the  case  of  an  assign* 
able  bond,  we  have  always  thought,  that  the  assignee  takes  it 
iischarged  of  all  the  equity  (as  l^etween  die  original  parties)  of 
#hich  he  had  no  notice.  But  whenever  the  assignee  has  notice  of 
such  equity,  either  positively,  or  constructively,  he  takes  the  as- 
signment at  his  peril.  The  assignment,  in  this  case,  was  taken 
after  the  commission  of  bankruptcy  had  issued;  and  the  com- 
mission was  legal  nouce,  diat  wherever  mutual  debts  subsisted, 
between  the  bankrupt  and  his  creditors,  the  right  of  setoff  at- 
tached. The  set-oif  claimed  by  the  assignees  must,  therefore,  be 
allowed:  and  thi^  opinion  is  given,  without  admitting  any  dis- 
tinction, whether  the  notes  were  due,  or  not,  before  the  assign- 
ment; but  merely  upon  die  ground,  that  the  assignment  was  subv 
sequent  to  the  commission. 


CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


April  Term  1804. 

"Present  Washington^  an  Associate  Judge  of  the  SupremeCourt. 
Peters,  District  Judge, 


The  United  States  versus  Thomas  Passmore, 

THE  defendant)  who  liad  become  bankrupt,  was  prosecuted 
by  indictment,  containing  two  counts,  for  perjury,  in  sweai- 
ing  beiore  the  commissioners,  on  the  20th  day  of  September  1803^ 
that  he  "  could  not  tell  exactly  the  time,  but  believed  it  was  the 
"  latter  [end]  of  1799,  that  he  first  owned  the  brig  Abigail.  He 
^^  ceased  to  own  her,  he  father  thought,  in  the  year  1800/'  when 
in  truth  and  in  fact  he  never  did  own  her,  but  had  covered  the 
property  for  an  alien  under  his  name*  He  had  before  sworn,  at 
the  customhouse  (on  the  olst  of  yuly  1799)  that  he  "  was  the 
^^  true  and  only  owner  of  the  brig  Abigail;  that  there  was  no 
^  subject,  nor  citizen,  of  any  foreign  prince,  or  state,  directly  or 
"  indirectly,  by  way  of  trust,  confidence,  or  otherwise,  interested 
^^  therein,  or  in  the  profits  or  issues  thereof:"  but  no  informa- 
tion, tending  to  falsify  this  oath,  was  received,  until  a  prosecu- 
tion was  barred  by  tlie  act  of  limitation.  1  voL  Acts  Cpng*  /•  113* 
s.  32.  (1)  On  the  19th  of  December  1803  (7  vol.  14)  ^  act  of 
congress,  was  passed,  enacting,  ^^  that  the  act  of  congress,  passed 
*^  on  the  4di  day  of  April  180d,  entitled  *  an  act  to  estabush  an 
**  uniform  system  of  bankruptcy,  throughout  the  United  States^ 
^^  shall  be  and  the  same  is  hereby  repealed.  Provided,  neverthe" 
^  Jess^  That  the  repeal  of  the  said  act  shall  in  no  wise  aifect'the 

(1)  In  consequence  of  this,  and  other  similar  cases,  occurrinfj^  at  tlie  custom 
hou!>c,  the  time  allowed  for  prosecuting  oifenc^  under  the  revenue  laws,  was 
enlarged.  7  to/.  12^. 

***  execution 
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^'  execution  of  any  commission  of  bankruptcy,  which  ttiay  have    1804» 
*'  been  issued  prior  to  the  passing  of  this  act,  but  every  such  v^^y— .ii 
^'  commission  shall  be  proceeded  on,  and  fully  executed,  as 
^  though  this  act  had  not  passed*" 

The  facts  being  laid  before  the  jury,  Satvle  and  Dicker son^ 
made  a  defence,  principally,  upon  two  grounds:  1st.  That  the 
defendant  was  not  guilty,  upon  the  merits.  2d.  That  the  bath, 
charged  to  be  false,  was  taken  before  the  repeal  of  the  bankrupt 
law;  and,  in  consequence  of  the  rej}eal,  could  not  be  the  subject 
of  a  prosecution,  either  under  tlie  bankrupt  law,  under  the  gene- 
ral penal  law,  or  at  common  law.  (2)  On  the  frst  ground,  they 
cited  4  BL  C.  136.  1  BL  C.  60.  1  Hawk.  331.  2  Hawk.  84. 
Cro.  C.  S52.  Cro.  £.  148.  1  Salk.  374.  Bank.  Law^  s.  18. 
2  Esp.  Rep.  281.     1  M'^Nall.  L.  of  E.  3.     1  Ld.  Raym.  396. 

1  Hale^  706.  2  Salk.  513.  10  Mod^  335.  Cro.  J.  644.  3  3Iod. 
78.  2  Ld.  Raym.  991.  1  Burr.  543.  4  Burr.  2026.  Cowp. 
297.  Leach  C.  L.  252.  268.  Bank.  Lazv^  s.  15.  21.  51.  4  vol. 
Acts  Cong.  A27.  s.  88.  3  vol.  337.  2  vol.  30.  2  vol.  21.  4  vol. 
102.  «.  2.  2  vol.  157.  193.  And  on  the  second  ground,  the^* 
cited  1  W.  Black.  Rep.  451.  1  Hale^  291.  525.  1  Hawk.  306, 
4  vol.  Acts  Cong.  523.  202. 

Dallas  (the  district  attorney)  submitted  to  the  Court  three  prQ#. 
positions :  1st.  That,  notwithstanding  the  repealing  act,  the  per- 
jury charged  was  indictable,  according  to  the  first  count  of  the 
indictment,  under  the  bankrupt  law,  as  an  incident  to  the  execu- 
tion of  the  commission.  5  vol.  61.  s.  21.  6  Bac.  Abr.  384.  390. 

2  Leach^  810.  Co.  B.  L  7.  5  Geo.  2.  c.  30.  *.  44.  6  vol.  95. 
s.  14.  5  vol.  238.  6  vol.  93.  1  vol.  113.  s.  52.  2  Zfau/i.  87. 
c.  69.  «.  4.  6  vc^/.  80.  «•  5.  3  voU  163.  6  t;c^/.  SB.  s.  1.  1  c;(^/l 
337.  s.  46.    3   voA  97.     3  vol.  334.    5   v&/.    126.    4  vol%    456. 

3  vol.  88.  1  t>e>/.  236.  4  vol.  446.  *.  112.  'Ibid.  427.  1  //czwit. 
306.  Bro.  Abr.  203.  1  /fa/tf,  291.  525.  2  ^r//^,  190.  2cl.  That 
the  perjury  charged,  was  indictable,  according  to  the  second 
count  of  the  indictment,  independent  of  the  bankrupt  law,  upon 
the  gempral  penal  act  (1  tol.  108.)  inasmuch  as  the  provisions  of 
die  bankrupt  law,  do  not  create  the  offence;  are  affirmative  and 
not  repugnant;  and,  with  respect  to  the  punishment,  ore  cumu- 
lative.   Cowp.   297.    2  HalCj  70S.    4  Burr.  2026.    23  Geo.  2. 

(2)  Before  the  jury  were  sworn,  limvle  said,  t]uit«  allhougfh  he  did  not  mean 
to  move  to  quash  Uie  indictment,  he  should  propose,  under  tlie  sanction  oi 
the  Court,  that  the  question  of  law,  arising  upon  the  repealing  acti  should  he 
discussec^  as  soon  as  tlie  jur^  were  sworn,  and  hcfore  i^y  evidence  was  pi^o 
duced.  The  attorney  of  the  district  objected  to  the  novelty  of  such  a  proceed - 
inr.  And  by  the  Court*.  The  trial  must  proceed,  in  the  usual  course.  The 
endence  and  law  must  both  be  laid  before  the  jury,  who  will  then  give  aver- 
se, under  the  char|^  of  the  Court  If  the  verdict  should  be  against  tlie  de* 
f<(ndant,  his  counsel  may  move  the  point  of  law  in  arrest  of  judgment. 

c.  13. 


374  Cases  Ruled  and  Adjudged  in  the 

1804-  €•  13.  Leach^  253.  1  Haxvk.  306.  B.  I.  c.  40.  s.  5.  Leach^  715u 
u-y^  2  Hale^  191, 2.  And,  3(1.  That  according  to  the  opinions  of  some 
of  the  judges  of  the  Supreme.  Court,  (3)  the  perjury  charged, 
was  indictable  at  common  law;  and,  in  that  case,  the  conclusion 
of  the  iudictment,  **  against  the  form  of  the  statute,"  was  to  be 
regarded  as  surplusage.  2  Hawk.  83.  United  States  v.  Rasoara^ 
2  Dull.  Rep.  297.  William^ h  case^  2  Cranch.  82.  in  note.  United 
States  V.  WorreU  2  Dall.  Rep.  384. 

Washington,  Justice^  delivered  the  charge  of  the  Court  at 
large,  upon  the  points  of  law;  but  cautiously  abstained  from 
giving  any  opinion  upon  the  facu.  He  considered  the  repealing 
act,  as  an  absolute  bar  to  the  prosecution;  and  told  the  jur\,  ex- 
pressly, that  the  defendant  was,  on  that  ground  alone,  independ- 
ent of  any  question  upon  the  merits,  entitled  to  an  acquittal. 

On  this  charge,  the  jury  immediately  found  a  verdict  of  not 
guilty. 


Willing  et  al.  Plaintiffs  in  Error  versus  The  United  States. 

ERROR  from  the  District  Court  of  Pennsijlvania.  Upon  the 
record  it  appeared,  that  this  was  an  action  upon  a  i)ond, 
dated  the  16th  of  Novefnber  1802,  ^ven  by  Willings  and  Francis 
and  y.  Miller^  in  the  penal  sum  oi  15,442  dollars,  to  secure  the 
paymtint  of  7720^^  dollars,  being  the  amount  of  one  half  of  the 
duties  payable  on  the  cargo  of  the  ship  Missouri,  on  the  16th  of 
JUay  1803.  The  defendants //ip^a/,  1st.  That  the  duties  on  the 
goods  in  question  amounted  only  to  14,036-^^  dollars,  on  ac* 
count  of  one  half  of  which  (7018  ^^'^  dollars)  the  bond  was  given. 
And,  2d.  Payment.  The  plamtiff  repiiedy  1st.  That  the  ship  wais 
an  American  registered  vessel,  owned  by  the  defendants,  when 
she  sailed  from  Philadelphia  for  Cantofiy  on  the  1st  of  December 
.1800;  that  after  her  departure  she  was  in  part  sold  to  yacob  G. 
iiTocA'and  others,  on  the  12th  oi  February  1801;  that  on  making 
the  sale  the  ship  was  not  registered  anew,  nor  was  there  any  biU 
of  sale  executed  reciting  her  register;  that  the  goods  were  im- 
ported into  the  port  of  Philadelphia  subsequent  to  the  sale,  on 
the  16th  of  November  1802;  that  the  amount  of  the  duties  was 
l^i^^^t^^M^  dollars,  for  one  half  of  which,  payable  in  six  months, 
the  bond  wais  given.    2d.  Non  solverunt. 

The  defendants  rejoined.  That  they  admit  the  sale  to  Koch  and 
others,  and  the  importation  of  the  goods  after  sudi  sale ;  but  they 

(3)  The  attorney  of  the  district  tttted,  that  the  last  point  was  made,  in  de- 
ference to  the  opinion  of  th<k>  CoiirU  on  the  question  of  a  common  law  federal 
jurisdiction*  in  orimiiial  cases;  and  not  as  expressive  of  his  own  sentiments 
ftpon  tbe  subject. 

aver. 
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aver,  that  the  ship  was  at  sea  at  the  time  of  the  sale,  having  her  1804. 
register  on  board,  and  that  it  was  not,  therefore,  in.the  power  V—^— > 
of  the  defendants  to  deliver  it  up  at  the  time  of  the  sale;  that 
on  her  arrival,  the  15th  of  November^  the  defendants  did  exe- 
cute a  bill  of  sale  to  Koch  and  others,  reciting  the  register, 
and  the  captain  delivered  up  the  register  to  the  collector,  where- 
upon the  ship  %vas .  registered  anew,  as  the  joint  property  of 
the  defendants  and  Koch  and  others;  that,  on  the  7:th  of  Janua- 
ry 1803,  Koch  and  others  re-sold  to  the  defendants,  and  exe- 
cuted a  bill  ot  sale  reciting  the  register,  last  mentioned;  and 
that  thereuix)!!  the  ship  was  registered  anew  as  the  property  of 
the  defendants,  whereby  she  continued  an  American  registered 
vessel,  not  liable  to  foreign  duties,  and  that  the  domestic  duties 
only  amounted  to  14,036^  dollars,  &c. 

The  plaintiffs  aur-rejointd^  That  they  admit  the  ship  was  at  ^ea 
when  she  was  in  part  sold  to  Koch  and  othv^rs ;  but  aver,  that  she 
was  not  registered  anew,  nor  was  there  a  bill  of  sale^  reciting  the 
register,  at  the  time  of  the  sale,  nor  at  the  time  of  her  arrival.  That 
they,  also,  admit  that  the  captain  delivered  to  the  collector,  the 
register  of  die  ship,  at  the  time  of  his  arrival;  but  they  insist  that 
it  was  long  after  she  had  been  in  part  sold,  without  being  regis- 
tered anew,  &c.;  that  the  registry  of  the  ship,  on  the  22d  of  De- 
cember  1802,  in  the  name  of  Koch  and  others  and  the  defendants, 
was  made  after  the  re-sale  by  Koch  and  others  to  the  defendants, 
when  Koch  and  others  had  ceased  to  own  any  part;  and  that  they 
admit  that  Koch  and  others,  having  previously  re-sold, '  did,  on 
the  24th  ol  January  1803,  deliver  up  the  register  in  their  names, 
and  the  ship  was  then  registered  anew,  as  the  exclusive  property 
of  the  defendants.  But  they  insist,  that  at  the  lAme  of  the  actusd 
re-sale  by  Koch  and  others  (15th  November  1801)  she  was  not 
registered  anew,  nor  did  they  then  execute  a  bill  of  sale  reciting 
the  register;  that  the  registry  of  the  24th  of  January  1803,  was 
made,  under  colour  of  a  b^ll  of  sale  executed  by  Koch  and  others 
to  the  defendants,  long  after  the  re-sale,  and  they  had  ceased  to 
have  any  interest  in  the  ship;  and  that  at  the  time  of  the  sale  in 
part  to  Koch  and  others,  of  die  re-sale  by  them  to  the  defendants, 
of  the  arrival  of  the  ship  in  the  port  of  Philadelphia^  and  of  her 
entry,  she  had  ceased  to  be  deemed  a  ship  of  the  United  States* 
The  defendants  demuh'ed,  generally,  to  the  sur-rejoinder;  and 
the  plaintifis  joined  in  demurrer. 

The  general  question,  upon  the  demurrer;  was,  whether  a 
registered  vessel  of  the  United  States^  being  sold,  in  part,  to 
resident  citizens  of  the  United  States j  while  she  was  at  sea, 
without  a  bill  oi  sale  reciting  the  register,-  and  without  being 
then  registered  anew,  was  liable,  wim  her  cargo,  to  the  pay- 
ihent  of  foreign,  or  only  to  the  payment  of  domestic,  tonnage 
and  duties,  on  b^  return  to  a  port  of  the  United  Sfaiesi  And 
the  argumeist  rested  chiefly  upon  the  terms  and  meaning  of 

the 
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1804.  the  14th  section  of  the  registering  act,  which  is  in  these  .words; 
^^..^i.^  "  Ami  be  it  further  enacted^  That  when  any  ship  or  vessel,  which 
**  shall  have  been  registered,  pursuant  to  this  act,  or  the  act 
"  hereby,  in  part,  repealed,  shall,  in  whole,  6r  in  part^  be  sold, 
**  or  transferred  to  a  citizen  or  citizens  of  the  United  States^  or 
^'  shall  be  altered  in  form,  or  burthen,  by  being  lengthened,  or 
"  built  upon,  or  from  one  denomination  to  another,  by  the  mode 
"  or  method  of  rigging  or  fitting,  in  every  such  case  the  said 
"  ship  or  vessel  shall  be  registered  anew,  by  her  former  name, 
**  according  to  the  directions  herein  before  contained,  (otherwise 
*'  she  shall  cease  to  be  deemed  a  ship  or  vessel  of  the  United 
^'  States)  and  her  former  certificate  of  registry  shall  be  delivered 
*^  up  to  the  collector  to  whom  application  for  such  new  registry- 
"  shall  be  made,  at  the  time,  that  the  same  shall  be  made,  to  be 
''  by  him  transmitted  to  the  regbter  of  the  treasur)'^,  who  shall 
'^  cause  the  same  to  be  cancelled.  And  in  every  such  case  of 
"  sale  or  transfer,  there  shall  be  some  instrument  of  writing,  in 
^^  the  nature  of  a  bill  of  sale,  which  shall  recite,  at  length,  the 
"  said  certificate,  otherwise  the  said  ship  or  vessel  shall  he  inca- 
*'  pablc  of  being  so  registered  anew.  And  in  eveiy  case,  in  which 
^*  a  ship  or  vessel  is  hereby  required  to  be  registered  anew,  if 
*^  she  shall  not  be  so  registered  anew,  she  shall  not  be  entitled  to 
*'  any.  of  the  privileges  or  benefits  of  a  ship  or  vessel  of  the  United 
"  States.  And  further,  if  her  said  former  certificate  of  registrj' 
^^  shall  not  be  delivered  up,  as  aforesaid,  except  where  the  same 
**  may  have  been  destroyed^  lost,  or  unintentionally  mislaid,  and 
^^  an  oath  or  affirmation  thereof  shall  have  been  made,  as  afore- 
'•^  said,  the  owner  or  owners  of  such  ship  or  vessel  shall  forfeit 
-'  and  pay  the  sum  of  five  hundred  dollars,  to  be  recovered,  with 
*'  costs  of  suit." 

In  the  District  Court,  judgment  was  rendered  for  the  United 
States.  (}) 

The 

(1)  Before  the  decision  of  the  District  Court,  on  the  principal  question,  a  ' 
preliminary  point,  of  some  importance,  was  determined.  By  the  65th  section 
of  the  impost  law,  (4  W.  386,  7.)  it  is  provided,  that"  where  suit  shall  be 
''  instituted  on  any  bond  for  tlic  recovery  of  duties  due  to  tlic  United  States, 
'*  it  shall  be  the  duty  of  the  Court,  where  the  same  shall  be  pendini;^,  to  grant 
'*  judgement  at  tlie  return  term,  upon  motion,  unless  the  defendant  shall,  hi 
'*  open  Court,  the  United  States'  attorney  bcin|^  present,  make  oatli,  or  affir- 
*'  matidn,  that  an  error  has  been  committed  in  the  liquidation  of  the  duties 
"  demanded  upon  such  bond,  spetlfying^  tlie  errors  allei^cd  to  have  be€n  com- 
**  mitted,  and  that  the  same  have  been  notified  in  writing^  to  tlie  collector  of 
**  the  district,  prior  to  the  commencement  of  the  return  term  aforesaid.  Wherc- 
"  u])on,  if  the  Court  be  satisfied,  thai  a  continuance  until  the  next  succeeding; 
"  term,  is  necessary  for  the  attainmetit  of  justice,  and  not  otherwise,  a  conti- 
«*  nuance  may  be  gfranted,  until  next  succeeding  term,  and  no  longer." 

In  order  to  obtain  a  continuance  of  the  cause,  at  the  return  term,  the  de- 
fendants filed  the  following  affidavit :  "  Tlnnnat  W.  Francit,  one  of  the  above 
*'  deiendants,  being  duly  sworn,  deposeth,  tlmt  an  error  has  been  committed 
**'  in  the  liquidation  of  the  duties  demanded  en  the  above  bond,  Cor  which  this 
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The  cause  was  again  argued  in  the  Circuit  Court,  on  the  6th  1804* 

and  rth  of  May  1804,  by  Dallas  (district  attorney)  lor  the  tZ/ii-  W>>-— i^ 
ied  States  J  und  by  Raxvle  and  Leivis^  for  the  plaintiifs  in  error. 

For 

"'  suit  is  brought,  inasmuch  as  the  sum  of  seven  thousand  seven  hundred,  and 
•*  twenty  dollars  and  forty-one  cents  is  thereb\'  demar.ded  for  duties  on  gfoods, 
"per  the  ship  Missouri^  whereas  the  sum  of  seven  thousand  and  eij^phtceu 
**  dollars  and  seventy-three  cents  only  was  due  for  the  same,  the  said  ship. 
**  the  Jlfijsouri,  bcinjc  a  rep^istered  ship,  belonjiing  to  citizens  of  the  United 
**  Statesj  and  not  a  forei|3^ii,  or  unregistered  ship,  or  liable  to  foreign  duties 
**  And  tlie  said  Thoinas  W.  i-Va/im  further  deposes,  tiiatthe^above  eiTors  have 
**  been  notified  ia  writing  to  the  collector  of  the  district  of  P/»/7d(/eiJ^/wrt,  before 
**  the  commencement  of  this  present  t^rm,  being  the  return  term  to  wliich  tJie 
'*  above  action  was  brought,  ahd  that  this  deponent  did,  in  behalf  of  himself 
"  and  the  other  obligoi*s  in  the  said  bond,  on  the  sixteenth  day  of  May  last* 
*'  tender  to  tlie  cashier  of  the  bank  of  the  United  States,  where  tlie  said  bond 
*'  was  deposited  for  collection,  the  last-mentioned  sum  of  money  (seven  thou- 
"  sand  and  eighteen  doUai'S,  and  seventy -three  cents)  being  as  this  deponent 
"  verily  believes  the  whole  amount  thereon  due;  that  tlie  said  cashier  of  the 
"  bank  refusing  to  receive  the  same,  this  deponent,  in  behalf  of  the  aforesaid, 
"  tendered  the  same  sum  of  money  to  the  collector  of  the  district  oi  Philadet- 
**  phioj  on  the  seventeenth  d^y  of  the  same  month,  being  as  soon  as  he  could 
**  ascertain  by  inquiry  that  tlie  said  bond  had  been  returned  from  tlie  bank  of 
**  the  United  Statea  to  the  collector.  Tliat  the  said  collector  also  refused  to 
*'  receive  tlic  same;  that  this  deponent  afterwards,  to  wit,  on  the  7th  otyulx 
**  last,  did  pay  to  the  attorney  of  the  district  of  Pennsylvania  the  said  sum  of 
**  7018  dollars.  To  cents,  say  seven  thousand  and  eighteen  dollai'S  and  seventv- 
**  three  cents,  on  tiie  terms  and  conditions  exprc:iscd  m  a  receipt  whereof  a 
*•  copy  is  hereunto  annexed." 

Dallas  (the  district  attorney)  insisted,  that  the  cause  assigned  for  a  post- 
ponement of  trial,  in  the  aiiidavit,  was  not  an  error  in  the  liquidation  of 
tlie  duties;  for,  the  manifest  policy  and  intent  of  the  law,  were  to  enforce  a 
])aymcnt  of  the  revenue,  against  ever)'  plea,  or  pretext,  except  a  plain  error 
in  luct ;  and,  here,  no  eiTor  in  the  calculation  of  figures,  no  accidental  error 
in  the  rate  of  duties,  was  assigned ;  but  a  defence  was  suggested,  upon  a 
principle,  which  would  equally  apply  to  a  charge  of  foreign  duties,  made  in 
consetiucnce  of  any  other  description. of  forfeiture,  and  disability,  under  tlie 
acts  or  congress;  though  the  secretary  of  tlie  treasury  was  vested  with  a  spe- 
cial power  of  rcmi&»sion  and  mitigation  in  such  cases. 

After  argument,  however,  (JRaivle  and  Le%sis  being  for  the  defendants)  the 
District  Judge  decided,  tliat  the  cause  assigned  for  a  ^wstponcment,  was  with- 
in tlic  terms  and  meaning  of  the  act  of  congress. 

The  opinion  of  the  Court,  on  the  principal  question,  was  afterwards  deliver- 
ed in  the  following  terms : 

Peters,  District  Judf^e.  This  is  a  suit  commenced  on  a  custom-house  bond« 
for  one  half  the  duties  xluc  to  the  United  States,  by  the  defendants  JVilUngs  and 
Francis  on  goods  imported  in  the  ship  Jifissouri  from  Canton.  The  bond  is  in 
the  usual  form,  dated  tlie  15tli  of  Ntmember  1802 ;  and  was  given  with  other 
bonds  for  duties,  as  charged  at  the  custom-house,  amounting  to  15,440  dol- 
lars 82  cents;  being  the  sum  chaigeable  on  goods  impoi-ted  in  a  ship  belong- 
ing to  a  fbreigTicr.  For  the  facts  I  refer  to  the  ])leadings  on  file.  The  real 
pomt  in  dispute  is,  *^  Whether  the  gooils  imported  in  the  ship  Missouri  arc 
•*  Uable  to  foreign  or  domestic  duties?"  Tlierc  is  no  doubt,  ahd  by  the  joinder 
in  demurrer  it  i's  allowed,  that  the  ship,  when  the  goods  were  laden  and  ever 
since,  di4  belong  to  citiz<ins  of  the  United  States,  And  if  they  had  been  the 
same  citizens  to  whom  the  ship  belonged  at  the  time  of  her  clearing  out  at  the 
Atnerican  custom-house,  before  her  departure  fur  Canton,  only  the  domestic 
duties  could  have  been  charged.    These  would  have  amounted  to  14,036  dol- 
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ti64*        For  the  United  States.    The  general  question  is,  whether  the 

^— y^  cargr  of  the  ship  Missouri  vrzs  liable  to  the  payment  of  foreign 

duties,  on  the  15th  of  November  1802,  when  she  returned  to  the 

port 

lars,  73  cents,  causing  a  diiference  in  favour  of  tlic  defendants,  Willings  ami 
Franeistof  1404  dollars  9  cents.  This,  sum  only  is  in  dispute,  at  tliis  time, 
though^  it  is  said,  the  defendants  are  affected  by  the  point  in  controversy,  to  a 
considerable  amount.  But  the  difficulty  is  created  by  a  transfer  havinji^  been 
ina^e  by  WiUings  and  Francit  the  original  OM-ners  to  ^acob  Gerard  Koch^  and 
others,  also  citizens  of  the  Uhited  States,  of  a  part  of  tlie  ship  Mittauri  while 
at  sea  and  on  her  ^-oyagc.  No  bill  of  sale  reciting  the  register  of  the  ship  was 
made  till  after  her  arrival  at  the  port  o^  Philadelphia.  A  parol  sale  was  made* 
whichj  though  legal,  bond  /.de,  and  effectual,  as  between  the  parties,  was^not 
so  cbnformable  to  the  law  of  the  United  States,  as  to  entitle  tlie  vendees  to  have 
their  names  inserted  in  a  new  register.  Finally  (afier  thb  sale  by  parol  before 
mentioned  and  a  resale  to  tlie  original  owners)  a  bill  of  sale  was  given  agree- 
ably to  law,  and  tlie  vessel  obtained  a  new  register,  though  the  duties  remain^ 
ed  as  at  first  charged  at  the  custom  house.  T.  W.  Francis  at  the  time  of  the 
enti'y  disclosed  all  the  circumstances,  and  the  whole  proceedings  ai*e  bona  fide 
and  \^itllout  fraud,  or  any  improper  intention.  The  amount  having  been  liqui- 
dated at  the  custoni  house  as  for  foreign  duties,  and  the  bond  before  mention- 
ed, among  others,  given  for  their  amount,  a  suit  was  commenced  in  tliis  court 
thereoii.  At  the  retuni  of  the  writ,  the  attorney  of  the  district  moved  for 
judgment  agreeably  to  the  act  of  congress.  The  defendants  filed  an  a0idavit 
in  legal  form  requesting,  a  trial  or  a  continuance,  because  they  alleged  there 
had  been  an  error  in  the<  liquidation  of  the  account  at  the  custom  house,  owing 
to  foreign;  instead  of  domestic,  duties  having  been  charged-  On  mature  con- 
sideration, and  afler  diligent  and  careful  examination  into  the  technical  mean- 
ing of  the  word  **  liquidation,^*  as  e^^plained  by  tlie  best  authorities,  both  leg:J 
and  philological,  .1  was  of  opinion  that  the  Court  was  bound  to  comply  -witli 
the  defendants  request  The  autlioritv  of  the  Court  to  give  an  opportunity  for 
legal  investigation,  is  grounded  on  the  true  meaning  of  this  word //^uidofion, 
which  comprehends  the  principles,  as  well  as  arrangeTttents,  of  accounts. 
.  The  oause  has  been  aoly  argued  on  botli  sides.'  The  whole  controversy  turns 
on  the  14th  section  of  the  act  entitled  "  an  act  conceniing  the  registering  and 
**  recording  of  ships  and  vessels,"  passed  tlifc  31st  of  Decefnber  1792.  A  very 
extensive  range  has  been  taken  by  the  counsel  on  both  sides  of  the  question. 
The  principles,  intent,  and  policy,  of  Uie  act,  have  been  investigated  with 
much  ability  and  talent.  I  do  not  hesitate  to  say,  that  to  me  this  question.  On 
the  words  of  the  sectioni  is  difficult,  though  one' of  the  counsel  for  the  defend- 
ants seems  to  consider  the  case  as  perfectly  clear.  1  do  not  give  an  opinion 
upon  it  with  confidence,  though  my  duty  requires  it,  and  I  must  decide. 
Were  1  in  a  situation  to  say  what  the  law  ought,  in  this  case,  to  have  been,  i 
should  have  a  clear  conviction  and  would,  accordingly,  decide  in  favour  of  the 
defendants.  I  should  be  warranted  in  tliis  opinion  by  the  law  as  it  n&m  is.  The 
knotty  part  of  the  question,  is  that  affected  by  thc'tiine  w/ien,  in  the  14th  sec- 
tion^  •*  if  hen  anv  ship  or  vessel,  which  shall  have  been  registered  pursuant  to 
"  this  act,  or  the  act  lierebv,  in  part  repealed,  shall,  in  whole,  or  in  pai't,  be 
'*  sold  or  transferred  to  a  citizen  or  citizens  of  the  United  States,  or  shall  be 
"  altered  in  form,' &c." 

On  the  part  of  the  defendants  it  is  insisted,  that  the  word  nhen  means  any 
time  after  the  arrival  of  the  vessel,  at  the  port  where  a  new  register  can  be 
legally  obtained.  And,  according  to  Lord  Cok^s  opinion,  when  one  is  bound 
to  do  an  act,  but  no  time  fixed,  the  party  has  his  whole  life  lime  allowed  to  per- 
form it  Authorities  were  pi^uced  to  show,  that  in  the  construction  of  even 
penal  statutes,  the  spirit,  and  intent,  and  policy,  of  the  law  might  be  called  lA 
aid,  where  words  are  doubtful.  That  it  is  impossible  to  procure  the  new  regis- 
ter,'until  the  certificate  of  registry  is  delivered  up.  That  this  cannot  be  done 
before  her  return  from  her  voyage;  and,  until  it  is  done,  provided  it  be  accom- 
plished befi>re  her  proceeding  on  another  voyage,  she  is  stiU  to  be  considered 
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port  of  Philadelphia.  It  will  be  attempted  to  maintain  the  affirma-  1804. 
tive  on  two  grounds:  1st.  That  she  had  not  then  a  register  in  force.  \^^m^ 
2d.  That  she  was  not  then  entitled  to  be  registered  anew. 

1st.  The 

as  holding  her  original  character;  and,  therefore,  not  subject  to  the  disabili- 
ties attached  to  a  foreign  ship.  That  if  it  were  otherwise,  tlie  law  would  be  op- 
pressive on  our  own  citizens,  although  its  policy  is  grounded  in  a  system  to 
MTHte  them,  while  it  prohibited  foreign  ships  from'trading,  on  terms  so  benefi- 
cial as  those  of  our  own  nation.  That  if  the  word  "  v)hen"  could  not  be  satisfi- 
ed, but  by  a  new  register,  procured  at  the  time  of  tlie  sale,  it  would  amount 
to  an  unjust  and  burthensome  exclusion  of  all  sales  to  citizens,  of  our  vessels, 
in  whole,  or  in  part,  while  at  sea,  or  on  their  voyages;  to  the  great  injury  of 
our  commerce,  and  ruinous  embarrassment  of  our  merchants,  whose  neccssir 
ties,  or  plans,  required  transfers  of  tlieir  vessels,  either  to  relieve  them  from 
pressures,  or  enable  them  to  form  new  speculation.3.  Tliat  such  a  rigorous 
construction  might  be  justifiable,  when  ships  in  port,  were  sold  or  ti*ansferrcd, 
because  the  certificates  of  rcgistr)'  were  attainable.  But  as  the  law  does  not 
compel  parties  to  impossibilities  {iexnoncc^had  impostibilia)  it  is  otherwise  when 
ships  are  at  sea.  It  satisfies  the  law,  if  the  new  register  is  applied  for  when 
tlie  temporally  impractical>ility  is  removed.  Tnie  it  is,  that  foreigners  can  never, 
obtain  new  registers,  wnder  transfers,  or  sales  from  American  citizens.  All 
the  prccautionar}'  measures  of  tlie  law  are  aimed  at  them.  Tlie  oath  at  the  time 
of  entry  must  disclose  the  oWners ;  or  foreign  character  will  ht  presumed. 
This  shows  that  if  the  oath  is  taken,  and  no  foreign  ownership  appears,  it  i3 
all  the  law  requires,  to  establish  the  American  character.  But  the  character 
of  the  vessel  sold  by  one  American  citizen  to  another,  was  not  even  suatenM, 
by  the  clause  under  consideration,  i^ntil  aft«r  her  departure,  from  the  port 
whereat  she  could  have  obtained  a  new  register,  on  her  arrival  from  the  voyage, 
diu*ing  which  the  sale  or  transfer  was  made.  It  is,  therefore,  concluded  that  do-  . 
mestic,and  not  foreign,  duties  should  have  been  charged  on  the  goods, imported 
in  the  ship  in  question.  And  tliat  as  to  tlie  law  of  the  3d  March  1803,  it  neither 
has  or  should  have  any  influence  on  a  precedent  transaction.  It  only  fixes  the 
time  when  anew  re|^ister  must  be  applied  fur,  which  was  before  imcertain.  It 
also  gives  power  to  the  secretary  of  tlie  treasury  to  remit  penalties  and  forfei- 
tures and  remove  disabilities,  in  past  as  well  as  future  cases. 

On  behalf  of  the  United  States  it  was  contended,  that  as  no  time  was  fixed  in 
the  law  for  renewing  the  register,  it  must  be  done  inttanter.  Where  a  disability 
is  the  consequence,  it  cannot  be  removed  till  the  renewal  is  completed.  If  it 
cannot  be  done  at  the  moment,  owing  to  impediments  not  then  to  be  overcome, 
tlie"  party  laboimng  under  them  must  suffer  temporary  inconveniences,  which 
it  was  in  his  pow^r  to  foresee.  In  England^  where  the  character  of  the  ship  is 
not  altered,  an  arrangement  was  macle  of  sending  information  of  the  transfer 
immediately  to  the  custom  house.  According  to  British  authorities,  though 
they  relate  only  to  the  validity  of  the  transfer  as  between  the  parties,  it  is  said 
2  Eattt  404  that  "  if  the  act  of  parliament  (dictating,  this  measure)  were  to 
«  be  considered  as  giving  an  indefinite  time  (or  even  a  reasonable  time, 
**  after  the  execution)  for  the  compliance  with  its  requisites ;  it  would  cn- 
*•  able  a  transfer  of  property  to  be  made  to  foreigners,  \yho  might  remain 
**  concealed  owners,  until  the  retuni  of  the  vessel  to  her  port,  which  might  not 
*«  be  for  a  gi-eat  length  of  time."  No  time  being  fixed  in  the  l4th  section,  it 
must  be  inttanter.  A  number  of  extracts  from  the  laws  of  the  United  States 
were  produced  to  show,  tliat  all  these  laws  required  the  strictest  attention  to 
their  injunctions,  under  the  severest  penalties  and  forfeitures..  That  it  is  not 
denied  that  one  citizen  may  sell  and  transfer  to  anotlier  a  ship  at  sea.  But  if 
it  is  done,  the  sale  is  subject  to  inconveniences  on  which  the  parties  ought  to 
calculate,  or  take  the  consequences.  The  law  is  or  ought  to  be  known  to  evciy 
bodv.  Those  who  are  shippers  of  goods  should  make  themselves  masters  of  the 
subject,  both  as  it  relates  to  sales  to  citizens  and  to  foreigners,  i)r  sufl'cr  any 
inconveniences  arising  frpm  want  of  caution.  It  was  asserted,  that  Ibe  iisrul 
officers  had  uniformly  construed  the  law  as* it  is  now  contended  for.  The  con- 
gress 
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1804.        1st,  The  discussion  does  not  t\irn  upon  the  fact  of  American 
^'i^yrmJ  ownership,  but  upon  the  legal  existence  of  an  American  register. 

I^ess  passing  this  law  meant  to  exclude  sales  at  sea,  to  prevent  tlie  use  of  our 
vessels  covertly  by  foreigners.  The  register  of  the  Missouri  was  vacated  on 
the  12th  February  1601.  She  was  from  that  tinxe  subject  to  tlie  disabilities  of 
a  foreign  ship,  till  her  character  was  revived.  And  that  could  not  be  done  till 
ail^r  the  21sl  December  IQC^,  when  the  legd  bill  of  sale  war  made.  No  subse- 
quent-transaction can  by  relation  operate  on  the  duties  chai'geahle,  tliough  the 
character  <f  the  ship  may  be  restored.  If  the  foreign  character  of  the  vessel 
existed  at  the  time  of  the  Ivjuidatioih  no  ex  fo4t facto  proceedings  can  alter  the 
then  existing  circumstances.  There  is  no  distinction  in  the  law  between  a  sale 
in  port,  or  one  at  sea.  An  immediate  application  for  a  new  register  U  required 
in  botli  cases.  If  it  cannot  be  had  on  a  sale  at  sea.  it  shows  tlie  law  meant  to 
exclude  the  vessel  for  the  time  from  her  Atn&ican  character :  eo  instanter^  that 
the  property  is  changed,  her  character  ceases,  or  is  suspended,  according  as 
she  is  sold  to  a  foreigner,  or  a  citizen.  A- number  of  British  cases  were  produ- 
ced ;  and  said  to  be  analogous,  though  in  that  coimtir  they  I'elated  to  change 
of  property.  In  this  the  principles  apply  to  change  of  character.  3  Term  Rep. 
406.  3  Brown  Ch.  Rep-  571.  5  Temi^  710.  fi  East,  399.  404.  Bosdnmtet  and  Pul- 
ler. Parker,2iS.  These  is  no  distinction  in  the  laws  of  the  United  States,  as  thev 
fclatjc  it)  a  sale  either  to  a  citizen  Or  a  foreigner,  in  the  point  of  time,  in  which 
the  /Imei^ican  character  ceases  to  operate.  -In  both  cases,  tin  cessation  is  at  the 
moment  of  sale.  The  citizen  may  revive  it,  but  the  foreigner  never  can. 

The  law  of  JUJarch  1803,  was  produced  to  show  a  legislative  construction.  And 
the,  custom  of  the  fiscal  ofBces  was  said  to  he  a  contemporaneous  and  continued 
interpretation.  Although  I  may  not  have  done  justice  to  the  argtiinents  of  the 
counsel  on  either  side,  I  ]iave  thought  it  proper  to  recite  them  in  a  summary 
way,,  to  show  the  conflict  of  opinion,  on  the  subject. 

For  myself  I  declare,  that,  although  tlie  interpretation  given  on  the  pai^  of 
the  United  States,  is  not  consistent  with  my  Jdeas  of  what  the  law  sfiould  have 
been,  I  (to  not  see  that  I  am  authorised  judicially  to  pronounce  that  it  was  not, 
as  oii  the  part  of  the  United  States  it  is  contended  to  have  been,  at  the  time  of 
the- transaction,  which  is  ^h^  subject  of  discussi(m.  It  appears  to  me,  that  tlie 
congress,  enacting  the  law  of  1792,  in  their  zeal  to  exclude  foreigners,  did  not 
see,  OT  chose  to  think  lightly  <f,  tlie  inconveniences  to  which,  in  such  cases, 
as  the  one  now  before  me,  they  subjected  our  own  citizens.  It  alsoseeips  to  me 
a  case  omitted,  either  accidentaUy»  or  with  design.  The  legislature  klone  were 
competent  to  remedy  thcdefect.  And  they  have  done  this  in  cases  occurring 
ai>.er  their  act  of  March  1803.  In  the  department  in  which. I  am  placed,  I  am 
?mt  competent  to  give  relief;  or  by  interpretations  of  supposed  spirit  and  intenr 
tion,  suppl}^  omissions,  or  add  to  the  provnipns  of  the  then  existing  law.  In  cases 
attended  with  such  unmerited  penalties,  it  is  consolatoir  that  the  laws  of  our 
country  have  not  lefl  the  parties  without  protection!  The  congress  of  >1803, 
t'ensible  of  the  hardships  consequent  on  a  rigid  construction  of  uie  former  law, 
liave  specially  and  clearly  authorised  the  secretary  of  the  treasury  to  remit 
**  anjf  foreign  duties,  vahich  shall  have  been  incurred,**  bv  reason  of  disabilities, 
happening-  under  4he  former  laws,  recited  in  the  act  of  March,  1803.  There  is 
no  doubt  m  my  raindythat  this  (the  foreign  duties  having  been  incnrred  under 
the  former  layrs,  by  a  temporary  disability  and  incapacity  to  obtain  a  new  re- 
i^ster)  IS  a  case  proper  tor  the  deliberation  of  tlie  officer  vested  with  the 
power  df  mitigating  or  dispensing  with  tlieseverity  of  fiscal  law's.  He  may  (if 
Jie  so  inclines  under  the  circumstances  stated  to  him)  give  the  relief,  which 
the  austerity  of  judiciary  dutv  disables  a  court  from  affording.  Although  this 
IS  my  view  of  the  subject  I  think  it  a  hard  case«  and  that  it  ought  not  to  rest 
on  my  opinion;  1  ilialf  deem  myself  bound  to  pve  every  facility  to  an  appeal. 
If  other  csise's,  depending  on  the  sai^e  point,  occur,  I  shall,  on  payment  of  the 
imdisputed  put  of  the  demand,  suspend  judp'^ent  (or  grant  it  on  terms)  for 
the  contested  sunis,  until  the  opinion  of  a  s'^perior  com!  can  be  had;  if  the 
parties  affected  shaH  choose  to  take  that  course 

.  Let  judgment  be  entered  for  the  sum  now  due  to  the  United  Statet.  I  under- 
stand tliat  the  domestic  duties  in  part  of  the  bond  have  been  paid. 

The 
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The  object  of  the  law  was  to  secure  to  American  citizens,  the  1804* 
exclusive  benefit  ofiimerica/i  tonnage  and  navigation.  The  means  ^— v"i«^ 
employed  were  directed,  to  ascertain,  first,  the  fact  that  the  ves- 
sel was  American  built ;  and,  secondly,  to  trace  eveiy  change  of 
ownership,  in  whole,  or  in  part.  And  the  means  being  suited  to 
the  object,  all  theories,  all  arguments  ab  inconvenienti^  must  3'ield 
to  th^  positive  terms  of  the  law,  in  this  instance,  as  in  numerous 
other  instances  of  forfeiture  under 'the  navigation  and  revenue 
laws.  In  order  to  ascertain  the  changes,  or  transfers,  of  property 
considerations  respecting  the  trahsfer  to  an  alien^  whether  the 
vessel  was  in  port,  or  at  sea,  on  the  one  hand ;  and.  On  the  otlicr 
hand,  respecting  the  transfer  to  a  c/f/zfw,  whether  the  vessel  was 
in  port,  or  at  sea,  naturally  occurred.  Now,  no  American  vessel, 
wherever  she  may  be,  if  sold  to  an  alien,  can  be  registered  anew. 
In  England  a  bill  of  sale  to  an  alien  is  void,  without  the  consent 
of  three-fourths  of  the  owners,  indorsed  upon  the  certificate.  In 
America  there  is  no  such  provision;  but  still,  upon  a  clandestine 
sale  of  a  part  owner,  the  innocent  owners  are  protected  to  the 
amount  of  their  interest  in  the  vessel.  4  voL  Acts  Cong,.  11. 
AbboU  45.  13  G.  3".  r.  26.  2  voL  Acts  Ccng.  p.  131.  s.  16,  IT.  7. 
AL  30.  26  G.  t^.  Cn  60.  s.  15.  Again:  An  American  vessel,  if 
sold  even  to  a  citizen,  must,  upon  every  sale^  in  whole,  or  in  part, 
be  registered  anew;  the.  old  register  must  be  surrendered;  the 
bill  of  sale  must  be  in  writing,' containing  a  recital  of  tlie  re- 
gister; and  on  every  entn%  at  a  port  of  the  United  States^  the 
mesne  transfers  must  be  disclosed.  2  vol.  /^.  131.  ^.  14.  17.  In 
England  a  distinct  provision  is  made  for  cases,  in  which  vessels 
are  sold,  when  in  port;  find  for  cases,  in  which  they  are  sold, 
while  at  sea.  For  the  former,  it  is  required,  that  an  indoreement. 
shall  be  made  on  the  register;  or  that  the  vessel  be  registered 
anew,  at  the  Option  of  the  remaining  owners,  without  which  the 
sale  is  void.  7  &  8  W.  3.  c.  22.  s.  21.  ^Gep.  3.  c.  68.  J.  15.21. 
And  for  the.  latter,  it  is  required,  in  order  to  render  the  sale  valid, 
that  the  bill  of  sale  shall  recite  the  register  j  that  a  copy  of  the  bill 
of  sale  be  deliver^  to  the  commissioners ;  tliat  notice  of  the 
transfer  be  given  at  the  ship's  port;  and  Uiat  the  indorsement  be 
made  on  the  reg;ister,  when  the  ship  returns.  Ibid.  But  in  Ame- 
ricoy  the  only  provision  in  the  case  of  a  sale  of  a  vessel  at  sea  is 
contained  in  the  14th  section  of  the  lawt  2  vol.  p.  131.  while  tlie 
sale  of  a  vessel  in  port  is  anxiously  guarded  as  well  by  that  section^ 
as  by  the  14th,  11th,  and  12th  sections.  The  registering  bond  does 
not  embrace  the  ca&e  of  a  sale  while  the  vessel  is  at  sea;  the  17di 
section  only  requires  a  disclosure  of  the  fact,  without  declaring 
any  consequence;  and,  in  short,  it  is  only  in  the  14th  section, 
that  any  provision  is  made  for  a  formal  bill  of  sale,  for  a  surren- 
der of  the  old  register,  or  for  the  taking  out  of  a  new  one;  Antl 
yet,  the  policy*  M-hich  prescribes  such  guards  against  unla^vful 
transfers,  while  .a  vessel  is  in  port,  operates  more  forcibly  in  the 

cases 
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1804.  cases  of  a  transfer,  while  a  vessel  is  at  sea.  The  legislative  jea« 
^— v-^  lousy  of  sales  abroad,  is  manifested,  indeed,  by  the  provision, 
which  disqualifies  citizens,  resident  in  foreign  countries  (with  a 
few  exceptions)  from  being  holders  of  American  registered  ves- 
sels. 2  voL  132.  s.  2.  134.  s.  4.  Then,  if  the  policy  of  the  law  is 
general,  so  are  the  words  of  the  14th  section  of  the  act,  embrac- 
ing ever}'  sale  ofx  a  vessel,  in  whole,  or  in  part,  at  home,  or 
abroad;  and,  to  preserve  the  American  privileges  of  the  vessel, 
the  requisites  of  the  section  are,  a  new  register  on  the  sale,  a  sur- 
render of  the  old  register,  and  a  bill  of  sale,  reciting  the  register. 
On  the  sale  of  the  Missouri^  to  Koch  and  his  associates,  her  old 
register  ceased  to  bte  in  force.  A  new  one  might  be  obtained, 
provided,  at  the  time  of  applying  for  it,  the  old  one  was  surren- 
dered, and  a  bill  of  sale,  in  due  form,  was  produced:  but,  after 
vacating  the  old  register  by  a  sale,  the  ship  ceased  to  be  privi- 
leged, until  a  new  register  was  obtained.  A  formal  bill  of  sale 
is  a  si7ie  qua  non^  in  every  case;  and,  emphatically^  it  is  necessa- 
ry in  the  case  of  a  sale,  while  a  vessel  is  at  sea,  as  the  act  of 
congress  provide^  no  other  guard  against  an  unlawful  transfer. 
Besides,  why  should  the  17th  section  merely  require,  upon  the 
entry  of  a  vessel  from  abroad,  a  disclosure  of  the  fact,  whether 
there  has  been  any  antecedent  change  of  ownership,  if  it  was  not 
to  bring  the  case  within  the  provisions  of  the  14th  section  of  the 
act?  And  if  a  vessel  sold  at  home,  is  subject  to  the  rigor  of  all 
the  regulations  of  the  14th  section,  on  what  principle  can  a  vessel 
s^old  abroad  pretend  to  an  exemption?  Is  it  not  more  within  the 
policy,  spirit,  and  language,  of  the  law,  to  say,  that  the  vessel 
sold  abroad,  shall,  like  the  vessel  sold  at  home,  lose  her  privilege 
upon  the  sale;  and  as  the  danger  of  unlawful  sales  is  greater 
abroad,  than  at  home,  she  shall  remain  unprivileged,  until  the  ac- 
tual renewal  of  4ier  register?  In  illustration  of  the  argument  on 
this  point,  the  following  authorities  were  cited:  3  T.  Rep.  406. 
3  Br.  Ch.  571.  S.  C.  5  T.  Rep.  710,  7  T.  Rep.  306.  2  East, 
3$9.    1  Bos.  &?  PiiJi.  483. 

2d.  Nor  was  the  Missouri  even  entitled  to  be  registered  anew, 
at  the  time  of  her  return  to  the  port  of  Philadelphia.  There  did 
not  than  exist  a  bill  of  sale,  reciting  the  register;  and  the  recital 
might  as  easily  be  made  from  the  record  at  the  custom-house, 
as  from  the  certificate  of  registry  carried  with  the  vessel. 

The  construction  now  contended  for,  has  uniformly  prevailed  in 
the  treasury  department;  and  contemporaneous  construction  ought 
to  be  regarded  in  deciding  upon  a  doubtful  law.  Parij  21 S. 
Legislative  construction  is,  also,  in  favour  of  the  United  States^ 
for  the  very  case  of  a  vessel  sold  while  at  sea,  has  been  specialty 
introduced  into  the  system;  6  vol.  223.  s.  3.  the^  power  to  remit 
the  foreign  duties  incurred  by  such  sale  has  been  vested  in  the 
secretary  of  the  treasury;  and  legislative  construction,  of  a  legis- 
lative act,  where  the  words  are  doubtful,  ought  to  be  conclusive 
Parker,  217. 

Far 
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For  WiUings  and  Francis.  In  the  present  case,  there  is  no  1804. 
suggestion  of  alien  ownership^,  or  mala  fides  of  any  kind.  The  St^m^^^  . 
meaning  of  the  legislature  should,  therefore,  be  perfectly  clear, 
before  a  decision  inflicting,  in  effect,  a  heavy  penalt}%  on  the 
^iptiffs  in  error,  is  pronounced.  The  general  policy  of  the  law- 
is^  to  give  an  advantage  to  the  American  citizen;  and,  if  its  lan- 
guage is  at  all  obscure,  he  is  entitled  to  the  most  beneficial  inter^ 
pretation.  In  this  view  of  the  controversy,  the.  recapitulation  of 
a  few  plain  rules,  will  lead  to  a  favourable  result.  1st.  A  vessel 
can  have  but  one  register  at  the  same  time.  2d.  The  certificate  of 
the  registry  is  delivered  to  the  master  of  the  vessel,  when  he 
leaves  the  port,and  must  be  deposited  at  the  custom-house  uponhis 
return.  3d.  The  register  remains  in  force,  until  it  has  been  legally 
vacated,  or  cancelled.  4th.  On  a  change  of  property,  whether  in 
whole,  or  in  part,  a  new  register  must  be  uken  out;  but  no  new 
register  can  be  granted  until  the  old  one  is  surrendered.  5th. .  The 
execution  of  a  bill  of  sale,  reciting  the  register,  will  not  authorise 
the  granting  of  a'  new  register,  without  such  surrender  of  the  old 
one;  but  both  must  concur  for  that  purpose. 

In  no  part  of  the  law  is  a  particular  time  prescribed,  either  for 
the  execution  of  a  bill  of  sale,  or  for  the  application  for  a  new 
register.  The  14th  section  amounts  to  nothmg  more,  than  a  de* 
claration,  that  a,  vessel,  which  has  been  sold,  in  whole,  or  in  part, 
shall  not  enjoy  the  American  privileges,  until  she  is  registered 
anew;  but  the  word  "  when"  is  not  used  as  an  adverb  of  time; 
nor  does  the  section  require,  that  the  vessel  shall  be  registered 
anew,  at  the  moment  of  the  transfer.  If,  therefore,  the  bill  of 
sale  is  executed,  and  the  old  re^ster  surrendered,  when  an  ap« 
plication  is  first  made  for  the  enjoyment  of  American  privileges, 
the  words  and  policy  of  the  law  are  satisfied;  nor  will  the  court 
go  beyond  the  words  of  a  lUlv  to  creajte  a  forfeiture.  1  Bos.  and 
PulL  483..  19  rm.  Abr.  512.  pi.  8,  9.  3  T.  Rep.  401.  2  East, 
399.  The  17th  section  of  the  act,  however,  seems  to  fix  the  sense 
of  the  legislature ;  for,  it  obviously  contemplates  the  diSiclosure  of 
a  transfer,  while  the  vessel  was  at  sea;  and  if  the  oath,  which  it 
prescribes,  is  truly  taken,  there  is  no  forfeiture  of  her  American 
character. 

The  doctrine  contended  for,  on  behalf  of  the  United  States, 
would  introduce  the  greatest  mischiefs.  CouL!  congress  mean, 
(in  an  act,  too,  for  the  benefit  of  American  tonnage  and  naviga- 
tion) so  to  tie  up  the  property  in  ships,  that,  while  tliey  are  at 
sea,  they  could  not  be  sold,  without  incurring  a  forfeiture  of  their 
privileges?  And  is  it  consistent  with  justice  and  reason,  that  the 
innocent  shippers  of  a  cargo  on  board  an  Amefican  vessel, 
should  be  taxed  with  the  payment  of  foreign  duties,  in  conse- 
quence of  successive  transfers,  to  which  they  were  neither  parties, 
nor  privies?  To  these  inconveniences,  the  claim  of  foreign  du- 
ties, in  this  case,  adds  the  reproach,  that  congress  has  required 

,an 
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1804>.    an  impossibility;  to  wit,  the  immediate  surrender  of  the  register 
v^iy^^  at  the  custom-housevwhile,  in  fact,  it  was  on  board  of  the  vessel 
at  sea. 

As  to  a  ccntettiporary  construction,  it  is  not  clearly  and  uni- 
formly shown,  in  favour  of  the  adverse  doctrine;  nor,  if  it  were, 
xiould  it  prevail  against  the  plain  words  and  obvious  meaning  of 
the  law.  And,  as  to  a  supposed  legislative  construction,  of  the  act 
of  the  2d  of  March  1803  ^6  vol.  223.  s^  3.  s.  4.)  the  act  is  merely 
affirmative  {  and  even  if  it  were  decliaratory  of  the  legislative 
opinion,  upon  the  previous  state  of  the  law^,  it  could  not  be  bind' 
ing  upon  the  judges,  who  must  exercise  their  own  judgments 
upon  the  law  itself,  independent  of  legislative  exposition. 

Washington,  yztstice.  Although  the  pleadings,  in  this  case, 
are  lengthy,  it  has  been  agreed  by  both  parties,  that  the  only 
question,  to  be  considered  and  decided,  upon  the  whble  record, 
is,  whether  the  cargo,  imported  in  the  ship  Missouri^  is  subject 
to  the  payment  of  foreign,  or  of  domestic,  duties? 

By  the  first  section  of  the  "  act  concerning  the  registering  and 
**  recording  of  ships,  or  vessels,"  passed  on  the  31st  of  December 
1792^,  it  was  provided^  that  all  vessels,  registered  pursuant  to 
that  law,  should  be  denominated  and  deemed  vesseb  of  the  Unu 
ted  States',  and  all  vessels  of  the  United  States^  are  entitled,  by 
law,  to  certain  benefits  and  privileges,  denied  to  foreign  vessels ; 
so  long  jas  they  shall  continue  to  be  wholly  owned,  and  to  be 
commanded,  by  a  citizen,  or  citizens,  of  the  United  States. 

The  ship  Jlissoiiri  was  a  duly  registered  vessel  of  the  United 
Statesy  and  has  always  continvied  to  be  owned,  and  commanded, 
by  citizens.  She  was,  therefore,  entitled  to  the  benefits  and  pri*. 
vileges  of  her  American  character,  when  she  arrived  at  the  port 
oi  Philadelpliiuy  in  November  1^QQ,\  unless  the  partial  sale  made 
to  American  citizens,  while  she  was  at  sea,  deprived  her  of  that 
character.  ^Vhether  the  transaction  referred  to,  produced  such 
an  effect,  maj',  I  think,  be  decided  upon  a  joint  consideration  of 
the  fourteenth,  and  first  sections,  of  the  registering  act  alone; 
though  other  sections  will  afibrd  fair  ground  for  reasoning  and 
illustration. 

The  1.4th  section  is  composed  of  several  sentences,  which 
must  be  distinctly,  as  well  as  collectively,  considered,  to  ascer- 
tain the  general  meaning  and  result*  The  first  sentence  declares* 
that  when  a  registered  vessel  is.  sold  to  a  citizen,  she  shall  be  re* 
gistered  anew,  by  her  former  name,  or  she  shall  cease  to  bo 
deemed  a  vessel  of  the  United  States;  and  that  her  former  re- 
gister shall  be  delivered  up,  at  the  time  of  applying  for  a  new 
one.  The  second  sentence  declares,  diat  in  every  such  case  of 
sale,  or  transfer,  there  shall  be  a  bill  of  sale,  reciting,  at  length, 
the  certificate  of  registry-,  otherwise  the  vessel  shall  be  incapable 
of  bemg  registered  anew.    And  the  third  sentence  declares,  ge- 
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nerally,  that  in  every  case,  in  which  a  vessel  is  required  to  be  1804. 
re^stered  anew,  she  shall  not  be  intided  to  the  privileges  of  a  v^^.^>^/ 
vessel  of  the  United  States^  if  she  is  not  so  registered. 

It  is  difficult  to  conjecture,  why,  in  the  first  sentence,  the  want 
of  a  new  register  should  be  declared,  within  a  parenthesis,  to  de- 
prive a  vessel  of  her  American  character;  andthat^  in  the  third 
seiitence,  the  same  effect  ishould  be  again  declared,  for  the  same 
cause.  The  latter  declaration,  however,  is  obviously  tautology:  for, 
if  the  former  declaration  can  be  said  to  have  destroyed  the  pri- 
vilege, eo^nstantiy  when  the  sale  was  effected;  it  was  useless  and 
superfluous  to  repeat,  that  the  vessel  should  not,  at  any  subse- 
quent period,  be  entitled  to  enjoy  it.  The  clear  meaning,  how- 
ever, of  both  sentences,  appears  to  be,  that  the  vessel  should  lose 
her  American  privileges,  not  simply  upon  the  sale,  but  upon  the 
neglect  to  obtain  a  new  registry,  after  the  sale.  It  is  here,  then, 
material  to  inquire,  in  what  manner,  and  on  what  terms,  a  new 
registry  can  be  obtained?  A  bill  of  sale,  reciting  the  old  certifi- 
cate of  registry,  must  be  produced  to  the  collector.  *The  old  cer- 
tificate of  registry  must,  also,  l^e  surrendered.  Now,  though  a 
bill  of  sale  might  be  formally  executed,  in  die  absence  of  the 
ship;  yet,  the  ship  is  bound,  by  law,  to  carry  the  certificate  of 
her  registry  with  her;  and,  consequendy,  it  is  impossible  for  her 
owner,  to  surrender  that  instrument  to  the  collector  while. she  is 
herself  at  sea.  If,  however,  the  surrender  of  the  certificate  must 
be  made,  or  the  privilege  must  be  lost,  it  is  manifest,  that  the  law 
either  requires  the  performance  of  an  impossibility  (which  is  not 
hastily  to  be  imputed  to  the  expression,  and  never  to  the  inten- 
tion of  a  law)  er  it  prohibits,  in  effect,  the  sale  of  a  ship,  at  sea, 
by  one  of  our  citizens,  to  another. 

There  is  no  part  of  our  navigation  system,  that  expressly 
avows  this  to  be  the  intention  of  the  legislature ;  and  from  what 
principle  of  public  policy  can  it  be  inferred,  or  presumed?  The 
cargo  is  not  liable  to  the  claim  of  foreign  duties,  until  an  actual 
sale  of  the  ship;  and  why  should  the  owner  of  the  cargo  lose  his 
privilege,  on  account  of  the  sale,  which  is  an  act  of  the  owner  of 
the  ship  alone  ?  Or  be  punished  as  for  a  fault,  on  account  of  the 
leglect  of  the  owner  of  the  ship,  to  talce  out  a  new  register;  an 
^mission  which  the  owner  of  the  cargo  can  neither  prevent, 
iOT  supply?  Even, however,  with  respect  to  the  ship,  why,  I  re- 
peat, should  the  privilege  be  lost,  and  her  owner  punished  as  for 
.  fault,  in  omitting  to  deliver  an  instrument  to  the  collector  on 
^hore,  which  the  law  directs  to  be  kept  on  board  her  at  sea?  A 
consequence  more  injurious,  would  not  proceed  from  a  sale  to 
an  alien  9  and  yet,  in  the  case  of  a  sale  to  an  alien,  the  act  of 
congress  declares  the  forfeiture  of  the  American  privilege  in  ex- 
press words;  as  being  incurred,  eo  instanti.'onthe  sale;  but  no 
such  declaration  is  made,  in  the  case  of  a  sale  to  a  citizen* 
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1804#  It  appears  to  itxe,  that  the  fourth  sentence  of  the  14th  section 
U-v*i-/  of  the  act  is,  also,  important;  for,  it  declares,  that  '^  if  the  former 
**  certificate  of  registry  shall  not  be  delivered  up  as  aforesaid^  the 
**  owner,  or  owners  of  the  ship,  or  vessel,  shall  iorfeii  and  pay 
«  the  sum  of  5CX)  dollars:"  And  thus,  if  the  acnsti-uction  contend- 
ed for,  by  the  attorney  of  the  United  States  is  torroct,  the  law  not 
only  prohibits  the  sale  of  a  vessel  at  sea,  by  one  citizen  to  another 
on  pain  of  forfeiting,  at  the  moment  of  sale,  the  privileges  of  the 
vessel;  but  subjects  the  owner  to  a  penalty,  although  it  is  physi- 
cally Impossible,  that  he  should  do  the  thing,  for  the  omission  of 
which  he  is  to  be  punished* 

But  an  American  vessel  does  not  cease  to  be  entitled  to  her 
privilege,  any  more  by  the  act  of  sale,  than  by  the  act  of  .altering 
her  form,  or  burthen ;  both  cases  being  embraced  by  the  provi- 
sions of  the  14th  section.  Let  us  suppose,  therefore,  that  the 
constoicuon  Of  the  vessel  should  be  altered,  either  in  the  port 
to  which  she  belongs,  or  in  any  other  port:  would  she  lose  her 
privilege,  before  the  owners  could  have  an  opportunity  to  apply 
for  a  new  registry?  And  if  not,  why  should  the  privilege  be  lost, 
before  an  opportunity  occurs  to  make  the  application  for  a  new 
registry,  in  the  case  of  a  sale?  I  can  perceive  no  reason  for  a 
distincdon. 

As  to  the  provisions  of  the  17th  section,  they  are  designed  to 
compel  a  discovery  of  any  transfers  of  a  vessel,  which  niay  have 
been,  made,  during  her  absence  from  the  port;  in  order  that  it 
might  appear,  whether  she  continued  to  be  a  privileged  vessel  of 
the  United  States,  If  it  appeared,  that  she  had  been  transferred 
to  a  foreigner,  her  privileges  were  forfeited,  from  the  moment  of 
transfer;  and  if  it  appeared  that  she  had  been  sold  to  a  citizen, 
the  officers  of  the  customs  were  enabled,  by  a  knowledge  of  the 
fact,  to  exact  the  foreign  duties,  in  future,  should  no  application 
be  made  for  a  new  registry. 

I  am,  upon  the  whole,  of  opinion,  that  the  appellants  are  not 
liable  for  higher  duties,  than  are  payable  by  vessels  of  the  United 
States;  and,  consequently,  the  judgment  of  die  District  Court 
must  be  reversed. 

Judgment  reversed,  (l) 

(1)  On  this  decision  a  Mrrit  of  error  was  brought,  which  is  now  dependWiigf  in 
t  He  Supreme  Court  of  the  United  State*. 


CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


October  Term  1804, 

Present  WashiAgtow^  Associate  Judge  of  the  Supreme  Court. 
Peters,  District  Judge. 


Hurst's  Case. 


ON  the  affidavit  of  Timothy  Hurst,  it  appeared,  that  he  had 
come  from  his  residence  at  New-Tork,  to  attend  the  trial 
of  Hurnt  v.  Hurst  (\n  which  he  was  a  party)  at  the  present  term; 
tha^  after  his  arrival  he  had  been  subpccnaed  as  a  witness,  in  the 
case  of  W.  Hurst  v,  ^lO^nq/,  which  was,  also,  upon  the  trial  list; 
that  yesterday  (the  13th  of  November)  while  he  was^at  his  lodg- 
ings, in  Hardy* s  tavern,  he  had  been  arrested  by  the  sheriff  upon 
a  Off.  sa.  issuing  from  the  Supreme  Court  of  Pennsylvania  i  and 
that  he  had  come  to  Philadelphia^  and  was  remaining  here,  at  the 
time  of  the  arrest,  only  upon  the  business  of  his  suit,  ^nd  in 
obedience  to  the  subpoena. 

Ingersolly  upon  these  facts,  moved,  that  Hurst  should  be  dis* 
charged  from  the  custody  of  the  sheriff.  And  he  argued,  in  sup» 
port  of  the  motion,  1st.  That  the  application  was  prdperly  addres- 
sed to  this  Court,  and  not  to  the  Supreme  Court.  2d.  That  a  dis- 
charge from  the  ca.  sa*  by  order  of  the  court,  without  ♦*•  *  consent, 
or  concurrence,  of  the  plaintiff^  would  not  operate  as  a  satisfaction 
of  the  debt;  and  anodier  execution  might  afterwards  be  taken 
out.  3d.  That  the  discharge  by  a  competent  Court,  would  ex* 
cose  and  protect  t^ie  sheriff,  in  an  action  for  an  escape.  Barnes  2. 
Ld.  Raym.  1534.  Bac.  Ahr.  631..  5  T.  Rep.  686.    5  Bac.  Mr. 
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1804.    6iy.  6/3.    1  H.  BL  636.    Tidd  Pr.  61,  2.  2  Stra^  990.    1  Do/A 
u-y^i^  j^q&.  356.  (1)  3  DalL  478.  Dy.  60.  a. 

.  i?atf /r,  in  opposition  to  the  discharge,  insisted,  that,  under  the 
circumstances  of  this  case,  Hurst  was  neither  privileged  as  a  wit- 
ness, nor  as  a  party.  1st.  Not  as  a  witness.  The  arrest  was  made 
at  the  lodgings  of  the  defendant:  but  although  a  witness  is  privi- 
leged, while  he  is  going  from  home,  while  he  is  actually  attending 
the  Court,  and  while  he  is  returning  to  his  home;  he  is  not  pri- 
vileged while  he  is  at  home.  2d.  Not  as  a  party.  If  the  privilege  of 
a  party  is  not  limited  to  the  same  times  and  places,  as'  the  pri- 
vilege of  a  witness,  its  extent  is  indefinite,  and  its  operation 
unequal.  Is  a  suitor  in  this  Court,  residing  in  Georgia^  protected 
from  arreet,  as  soon  as  he  receives  the  notice  of  trial,  in  his  own 
state,  and  in  every  state,  through  which  he  passes,  on  his  journey 
to  PhUadelphtal  Again:  Is  every  resident  citizen  of  Philadelphia^ 
who  has  a  suit  depending,  privileged  during  the  trial  term,  not 
only  while  actually  attending  the  Court,  but  while  at  home,  with 
liis  family?  And  if  not,  why  should  a  non-resident  suitor  be  pro- 
tected at  his  lodgings,  which  are  his  home  ?  There  is,  indeed,  a 
distinction  between  the  cases,  favourable  to  the  witness;  for,  a 
witness  is  under  an  absolute  obligation  to  attend  the  Court;  but 
a  party  may  prosecute  his  suit  by  an  attorney,  without  personal 
attendance.  Besides,  the  sheriff  will  be  bound  to  show  a  regular 
discharge,  in  an  action  for  an  escape ;  and  if  the  Supreme  Court 
should  adhere  to  the  rule  in  Sterret^s  case,  the  order  of  this 
Court  will  not  be  a  justification.  1  BrownL  15.  Barn.  200.  5  T. 
Rep.  686.  2Cha.  Ca.  69.  T.  Raynu  100.  2  Ld.  Pai/mA524f.  6  Com. 
Dig.  89.  88.  V/oi>ds  Inst.  478.  2  Bro.  Abi\  15^.  Tit.  Priv.  pL  37. 

Washington,  Justice.  I  will  not  examine  the  powers  of  the 
Supreme  Court  of  the  state,  upon  the  present  occasion.  It  is 
enough  to  assertain,  that  the  power  of  this  Court  is  competent  to 
the  object  proposed.  If,  indeed,  any  injury  would  be  done  either 
to  the  plaintiff  in  the  suit,  or  to  the  sheriff  (both  of  whom  have 
acted  innocently,  and  without  knowledge  of  the  facts,  on  which 
the  claim  of  privilege  arises)  by  our  interposition,  we  might  be 
induced  to  pause  upon  the  subject.  But,  as  to  the  plaintiff,  it  is 
clear,  that  he  may  renew  his  execution,  whenever  the  privilege 
ceases:  And,  as  to  the  sheriflF,  the  order  of  a  Court  of  compe- 
tent jurisdiction,  touching  the  subject  matter,  must  be  a  conclu- 
sive justification  in  every  other  Couint,  acting  upon  sound  principles 
of  law  and  justice*  . 

To  decide  the  principal  question,  therefore,  I  find  it  necessary 
to  go  no  further,  than  to  state,  that  I  think  the  witness  was,  in 

(1)  It  was  admitted  by  tlie  counsel,  on  both  sides,  that  the  authority  of  Ster- 
refs  case,  had  been  often  doubted,  botli  on  the  bench,  and  at  tAe  bar,  though 
nevcv  cTEpressly  over-ruled. 

,  this 
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this  case^  privileged,  while  he  was  at  his  lodgings.  The  subpoena    1804. 
was  in  force;  and  the  arrest  of  the  witness  at  ^t  place,  has  all 
the  effects  which  could  be  produced  by  an  arrest  in  the.  streets, 
while  coming  to,  or  going  fix»m,  the  Court. 

Peters,  Justice.  I  concur  in  the  sentinnents,  that  have  been  ex- 
pressed by  the  presiding  judge;  and  add,  as  nay  separate  opinion^ 
that  the  party  is  intitled  to  be  discharged,  upon  both  the  grounds 
of  privilege. 

A  special  order  of  discharge  was,  accordingly,  made,  axrd 
filed;  at  the  instance  of  Dallas^  who  appeared  for  die  sheriff. 


Walker  et  al.  versus  Smith. 

CASE.  On  the  trial  of  this  cause,  the  following  facts  appear* 
ed:  The  plaintiffs  were  merchants  of  London -^  and  in  March 
1796,  shipped  and  consigned  to  the  defendant  certain  goods,  in-* 
voiced  at  270/.  14>^.  8^.  sterling,  accompanied  with  a  letter,  stat- 
ing that  "  these  goods  were  shipped  by  order  of  Mr.  J.  JS.  and 
^^  for  his  account;  and  he  was  to  remit  us  the  amount  on  his  ar- 
'*  rival  at  Philadelphia:  but  since  they  were  shipped,  some  cir- 
^^  cumstances  have  occurred,  which  have  created  some  doubts, 
^^  in  our  minds,  respecting  his  solidity ;  and  by  the  advice  of  our 
"  friends,  we  have  adopted  this  method  to  secure  ourselves 
'*  through  your  friendly  assistance,  which  we  request  on  this  oc- 
*^  casion.  As  w.  do  not  want  to  deprive  B.  of  the  benefits  to  be 
^^  derived  from  the  sale  of  these  goods,  we  wish  you  to  hold  them 
^^  at  his  disposal,  but  not  to  deliver  them  to  him,  without  being 
'*  paid  for  the  amount,  or  having  such  security  given  you  there-^ 
^^  for,  as  is  satisfactory  to  yourself.  Should  he  not  be  able  to  ef- 
^  feet  either  of  these,  in  si  reasonable  time,  we  would  wish  you 
^^  to  dispose  of  them  for  our  account,  and  remit  us  the  amount 
*^  in  good  bills."  The  defendant  duly  received  the  goods,  butde-. 
livered  them  over  to  J3.  without  receiving  payment,  or  exact- 
ing security;  and  shortly  afterwards  B*  failed.  The  defendant, 
however,  Representing  other  creditors  of  A,  as  well  as  the  plain- 
tiffs, made  a  composition,  by  which  he  received  fgr  the  propor- 
tion of  the  plaintiffs  151/.  16^.  sterling,  and  remitted  that  sum 
to  them^  without  charging  commissions,  in  a  letter  dated  the  1 1th 
of  December  1800.  I'he  plaintiffs  refused  to  ratify  the  composi- 
tion, and  brought  the  present  suit  to  recover  the  invoice  value  of 
the  goods,  with  interest  according  to  the  usage  of  trade. 

On  the  trial,  Ingersoll  assumed  three  grounds  of  defence:  1st. 
That  there  was  no  cause  of  action;  »as  the  defendant  had  accept- 
ed the  consignment,  on  principles  of  mere  curtesy,  without  inte- 
rest directlv,  or  indirectly;  and  had  exercised  a  fair  and  impar- 
tial 
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1804.  tial  discretion,  for  the  equal  interest  of  all  the  creditors  of  B. 
24*  That  even  if  the  action  could  be  maintained,  it  is  a  case,  in 
which  the  jury  are  at  liberty  to  give  less  by  way  of  damages, 
than  the  amount  of  the  loss  actually  proved.  1  DalL  Hep.  180. 
2  Wils.  328.  2  Bac.  Mr.  266.  BuU.  N.  P.  156.  1  Esp.  N. 
P.  179*  3d.  That  the  defendant,  acting  as  a  general  consignee, 
may  be  considered  as  selling  the  goods  to  B.^  and,  consequently, 
is  not  liable  to  his  principal,  for  more  than  he  actually  received. 
Wilks  Rep.  40r. 

For  the  plaintiffs,  J.  Serffeant  Kad  Dallas  contended,  1st.  That 
although  the  defendant  was  not. obliged  to  accept  the  consign- 
ment, yet,  if  he  did  accept  it,  he  was  answerable,  like  every 
other  agent,  or  factor,  for  a  breach  of  the  positive  orders  of  his 
principal.  1  Beawev  JL  AL  44.  46.  MolL  493.  497.  4  Com. 
Dig.  227,  8.  2  Cha.  Cases^  57.  4  Rob.  218.  1  Marsh.  206,  7. 
209,  210.  2d.  That  altliough  the  jurj'  had  a  great  and  useful 
latitude  in  cases  of  tort,  and  mixed  cases  of  negligence  and  tort, 
where  no  precise  standard  of  damages  was  established;  the  legal 
discretion  of  a  jury,  could  indulge  in  no  capricious,  or  conjectu- 
ral, estimate,  in  cases  of  contract,  express,  or  implied,  where  a 
mere  calculation  of  figures  furnishes  a  certain  and  uniform  stand- 
ard of  right.  2  Bl.  Rep.  942.  4  T.  Rep.  654,  5.  5  T.  Rep.  255. 
Barnes^  455.  448.  1  Stra.  425.  3d.  That  on  these  principles  the 
defendant  was  liable  for  the  debt,  as  if  he  were  a  purchasor  of 
the  goods;  and  ever)'  purchasor  is  chargeable  with  interest,  af- 
ter the  usual  term  of  credit  is  expired.  1  Dall.  Rep.  265.  Doug. 
361.  2  Bos.  &?  Ptdl.  337.  Crawford  y.  Willing,  ant. 

The  Court,  in  theii*  charge  to  the  jury,  expressly  declared  an 
opinion,  that,  on  the  evidence,  the  plaintiffs  were  entitled  to  re- 
cover the  full  amount  of  the  original  debt,  with  such  reasonable 
compensation  lor  the  delay  of  payment,  as  the  jury  should  think 
proper. 

The  jury,  however,  gave  a  verdict  for  only  468  dollars  44 
cents,  which  was  the  amount  of  the  plaintiffs'  demand  (after  cre- 
diting the  remittance)  estimating  the  sterling  money  at  par,  al- 
lowing the  defendant  a  commission,  and  deducting  the  interest. 
The  jury  added,  that  the  plaintiil^  should  pay  the  costs.  (1) 

(1)  The  finding  of  the  jury,  that  the  plaintiS  should  pay  the  costs,  was,  al 
once,  abandoned  by  ih'e  defendant's  couni^el,  on  general  principles;  but  Ingtr' 
toll  stated,  that  the  first  judicial  law  provided,  that  tlie  plaintitt*  should  not  be 
allowed  costs,  if  he  recovered  a  sunn  less  than  500  dollars;  6  w/.  16.  *.  3.  1  %oi. 
61.  «.  20.  and  that  althoujrh  the  action  was  instituted,  when  the  sum  required, 
in  tliat  respect,  was  only  400  dollars;  yet,  he  referred  to  a  decision  of  Judg^  . 
Chase's,  in  the  Circuit  Court  of  Delavoqre,  which  pronounced,  that  the  act 
repealin^i^  the  latter  provisicp,  revived  the  former,  and  was  to  be  applied  to  all. 
suit:*  pii^scnf,  or  future.  Dallas  referred,  however,  to  the  acta  of  conmsa: 
5  vol  23;^/ J  11.  6uoL  16,  t,  4.  And  the  Court  declared  that  the  plamtilfs 
were  clearlV  entitled  to  costs. 

The 
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The  plaintifFs'  counsel  then  moved  for  a  new  trial,  becauae  the  1804. 
verdict  was  against  law,  evidence,  and  the  charge  of  the  Court: 
but,  after  arjjument,  the  motion  was  over«ruled;  and  it  .was  ob- 
served by  Washington,  Justice^  that  although  he  was  not  sads- 
fied  with  the  verdict,  nor  should  he  have  assented  to  it  as  a  ju- 
ror; yet,  the  question  of  damages,  or  of  interest  in  the  nature  of 
damages,  belonged  so  peculiarly  to  the  jury,  that  he  could  not 
allow  himself  to  invade  their  province ;  while  he  felt  a  determi- 
nation to  prtvent,  oa  their  part,  any  invasion  of  the  judicial  pro- 
vince of  the  Court* 


CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT 


April  Term  1805. 

Present  Washington,  ap  Associate  Judge  of  the  Supreme  Courtf 
Peters,  District  Judge. 


Huidekoper's  Lessee  versus  Douglass^ 

^T^HIS  was  an  ejectment  brought  for  a  tract  of  land,  lying  north 
JL  and  west  of  the  rivers  Ohio  and  4lieghany^  and  Conewango 
creek.  The  Idssor  of  the  plaintiff  made  tide  under  t\it  HolUmd  com- 
pany,  to  whom  a  patent  was  issued,  upon  a  warrant  and  survey. 
The  defendant  claimed  as  an  actual  setder,  under  the  act  of  the  3d 
of  April  1792.  A  great  many  ejectments  were  defiending  upon 
the  same  facts  and  principles;  (1)  and  on  the  trial,  of  another 
ejectment,  at  a  former  term,  Washington,  Justice^  had  deli- 
vered a  charge  to  the  jury,  coinciding,  generally,  with  tlie  con- 
strucUon  given  by  the  Supreme  Court  of  Pennsylvania^  to  the 
act  of  April  1792,  from  which  Judge  Peters  dissented.  It  was 
therefore,  upon  the  recommendation  of  the  Court,  determined 
to  submit  the  questions,  upon  which  the  opinions  of  the  Judges 
were  opnosed,  to  the  Supreme  Court  of  the  United  State&y  ux^tv 
the  provision  made,  in  case  of  such  a  disagreement,  by  the  act  of 
the  29th  of  April  1802.  6  voL  89^  ^..6.  The  questions  were,  ac- 
cordingly, stated,  at  the  last  October  term,  in  the  following  fonn: 

**  1st..  Whether  under  the  act  of  the  legislature  of  Pennsylvania 
passed  on  the  3d  day  of  April  1792,  entitled  ^^  an  act  tor  the 
sale  of  the  vacant  lands  withm  this  commonwealth:''  the  gnmtee 
by  warrant  of  a  tract  of  land  lying  **  north  and  west  of  the 

(1)  For  a  general  view  of  this  important  controversy,  seethe  cases  reported 
ante,  p:  170.  The  CoinmomoeaUh  v.  T.  Coxe^  237-  Attorney  General  v. "  The 
Grantee*  under  tlie  Act  of  April  1792.  and  ante,  p-  363.  Balfow^t  Lettce  v.  Meade. 

rivers 
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**  rivers  Ohio  and  Alleghant/j  SLnd^Coneruang-u  creek,''  who,  by  1805. 
force  t)f  arms  of  the  enemies'of  the  tfnited  States^  was  prevented 
from  settling  and  improving  the  said  land,  and  from  residing 
thereon,  from  the  10th  day  of  Aprit  1793,  the  date  of  the  said 
warrant,  until  the  1st  day  of  January  1796,  but  who,  during  the 
said  period,  persisted  in  his  endeavours  to  make  such  settlement 
and  residence,  is  excused  from  making  such  actual  settlement,  as 
the  enacting  clause  of  the  9th  section  of  the  said  law  prescribes, 
to  vest  a  title  in  the  said  grantee. 

"  2d.  Whether  a  warrant  for  a  tract  of  land,  lying  north  and  west 
•f  the  rivers  O&io  and  Alleghany^  and  Conexvango  creek,  granted 
in  the  year  1793,  under,  and  by  virtue  of  the  act  of  the  legisla- 
ture of  Pennsylvania^  entitled  *'  An  Act  for  the  sale  of  vacant 
lands,  within  this  commonwealth,"  to  a  person,  who  by  force  of 
arms  of  the  enemies  of  the  United  States^  was  prevented  from 
settling  and  improving  the  said  land,  and  from  residing  thereon, 
from  the  date  of  the  said  warrant,  until  the  first  day  of  January 
1796,  but  who,  during  the  said  period,  persisted  in  his  endeavours 
to  make  such  settlement  and  residence,  vests  any,  and  if  any, 
what  tide  in  or  to  the  said  land,  unless  the  said  grantee  shall 
after  the  said  prevention  ceases,  commence,  and  within  the  space 
of  two  years  thereafter  clear,  fence  and  cultivate,  at  least  two  acres 
contained  in  his  said  survey,  erect  thereon  a  messuage  for  the 
habitation  of  man,  and  reside  or  cause  a  family  to  reside  thereon, 
for  the  space  of  five  years  next  following  his  first  settling  the  same, 
the  said  grantee  being  yet  in  full  life. 

*V3d.  Whether  a  grantee  in  such  warrant  as  aforesaid,  who 
has  failed  to  make  such  settlement  as  the  enacting  clause  of  the 
said  ninth  section  requires,  and  who  is  not  within  the  benefit  of  the 
proviso,  has  thereby  forfeited  his  right  and  title  to  the  said  land, 
until  the  commonwealth  has  taken  advantage  of  the  said  forfei- 
ture, so  as  to  prevent  the  said  grantee  from  recovering  the  pos- 
session of  said  land  in  ejectment,  against  a  person  who,  at  any 
time  after  two  years  from  the  time  the  prevention  ceased,  or  at 
any  subsequent  period,  has  settled  and  improved  the  said  land 
and  has  ever  since  been  in  possession  of  the  same." 

The  questions  were  «rgued  in  the  Supreme  Court,  at  February 
term  1805,  by  Ef  Tilghmaf},,  Ingersoll^  Lcxvis  and  Dallas^  for 
the  plaintiff;  and  by  M^Kean  (attorney  general  oi  Pennsylvania) 
and  IV.  Tilghma?iy  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by  the  Chief  yustice^ 
»n  the  following  manner. 

Marshall,  Chief  Justice.  The  questions  which  occurred  in 
this  case,  in  the  Circuit  Court  of  Pcnnsijhania^  and  on  which  the 
opinion  of  this  court  is  required,  guow  out  of  the  act  passed  by 
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1805.    the  legislature  of  that  state,  entitled  "  An  Act  for  the  sale  of  the 
w*v^^  vacant  lands  within  this  commonwealth." 

The  ninth  section  of  tliat  act,  on  which  the  case  principally 
depends,  is  in  these  words:  ^^  And  be  it  further  enacted  by  the 
^*  authority  aforesaid,  that  no  warrant  or  survey,  to  be  issued  or 
*^  made  in  pursuance  of  this  act,  for  lands  lying  north  and  west  of 
^^  the  riversOAio  and yI//£'Wia;i^andCbneti;anfocreek,shali  vest  any 
^^  title  in  or  to  the  lands  therein  mentioned,  unless  the  grantee  has, 
^^  prior  to  the  date  of  such  warrant,  made,  or  caused  to  be  made,  or 
"  shall,within  the  space  of  two  years  next  after  the  date  of  the  same, 
^^  make,  or  cause  to  be  made,  an  actual  settlement  thereon,  by 
**  clearing,  fencing  and  cultivating  at  least  two  acres  for  every 

himdred  acres  contained  in  one  survey,  erecting  thereon  a 

messuage  for  the  habitation  of  man,  and  residing,  or  causing  a 

family  to  reside  thereon,  for  the  space  of  five  years  next  fol- 
**  lowing  his  first  settling  the  same,  if  he  or  she  shall  so  long  live; 
*'  and  that  in  default  of  such  actual  settlement  and  residence, 
*'^  it  shall  and  may  be  lawful  to  and  for  this  commonwealth  to 
"  issue  new  warrants  to  other  actual  settlers  fer  the  said  lands, 
*^  or  any  part  thereof,  reciting  the  original  warrants,  and  that  ac- 
**  tual  settlements  and  residence  have  not  been  made  in  pursu- 
^^  ance  thereof,  and  so  as  often  as  defaults  shall  be  made,  for  the 
^^  time  and  in  the  manner  aforesaid,  which  new  grants  shall  be 
'^  under  and  subject  to  all  and  every  the  regulations  contained 
^'  in  this  act.  Provided  ahvays^  nevertheless^  that  if  any  such  ac- 
'*  tual  settler,  or  any  grantee  in  any  such  original  or  succeeding 
"  warrant,  shall  by  force  of  arms  of  the  enemies  of  the  United 
*'  States^  be  prevented  from  making  such  actual  settlement,  or  be 
**  driven  therefrom,  and  shall  persist  in  his  endeavours  to  make 
^^  such  actual  settlement  as  aforesaid,  then,  in  either  case,  he 
*^  and  his  heirs  shall  be  entitled  to  have  and  to  hold  the  9Qi4 
"  lands,  in  the  same  manner  as  if  the  actual  setdement  had  been 
**  made  and  continued.** 

The  questions  to  be  considered,  i*elate  particularly  to  the  pro- 
viso of  this  section;  but,  to  construe  that  correctly,  it  will  be  ne- 
cessary^ to  understand  the  enacting  clause,  which  states  what  is  to 
be  pertbrmpd  by  the  purchaser  of  a  warrant,  before  the  title  tc 
die  lands  described  therein,  shall  vest  in  him. 

Two  classes  of  purchasers  are  contemplated. 

The  one  has  already  performed  every  condition  of  the  sale,  and 
is  about  to  pay  the  consideration  money;  the  other  pays  the  con- 
sideration money  in  the  first  instance,  and"is,  aiterwards,  to  per- 
form the  conditions.  They  are  both  described  in  the  same  sen- 
tence, and,  from  each,  an  actual  settlement  is  required  i»  indis- 
pensable to  the  completion  of  the  title..  In  describing  this  actual 
settlement,  it  is  declared  that  it  shall  be  made  in  the  case  of  a 
warrant  previously  granted,  within  two  years  next  after  the  date 
of  such  warrant,  "  by  clearing,  fencing,  and  cultivating  at  least 
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<^  two  acres  for  every  hundred  acres  contained  in  one  survey,    1805. 
^  erecting  thereon  a  messuage  for  the  habitation,  of  man,  and  re-  Wi-v^^-i 
'^  siding  or  causing  a  family  to  reside  thereon  for  the  space  of 
^  five  years  next  following  his  first  settling  of  the  same,  if  he  or 
^  she  shall  so  long  live." 

The  manifest  impossibility  of  completing  a  residence  of  five 
years  within  the  space  of  two  years,  would  lead  to  an  opinion, 
that  the  part  of  the  description  relative  to  residence,  applied  to 
those  only  who  had  performed  the  condition  before  the  payment 
of  the  purchase  money,  and  not  to  those  who  were  to  perform  it 
afterwards.  But  there  are  subsequent  parts  of  th'^  act,  which  will 
not  admit  of  this  construction^  and,  consequendy,  residence  is  a 
condition  required  from  the  person  who  settles  under  a  warrant, 
as  well  as  from  one  who  e*  tides  himself  to  a  warrant  by  his  set* 
tlement. 

The  law,  requiring  two  repugnant  and  incompatible  things,  is 
incapable  of  receiving  a  literal  constiuction,  and  miist  sustain 
some  change  of  language  to  be  rendered  intelligible.  This  change, 
however,  ought  to  be  as  small  as  possible,  and  with  a  view  to  the 
sense  of  the  legislature,  as  manifested  by  themselves.  The  read- 
ing, suggested  by  the  counsel  for  the  plaintiff,  appears  to  be  most 
reasonable,  and  to  comport  best  with  the  general  language  of  the 
section,  and  with  the  nature  of  the  subject.  It  is  by  changing  the 
participle  into  the  future  tense  of  the  verb,  and  instead  of  ^^  and 
^  residing  or  causing  a  family  to  reside  thereon,"  reading,  and  shall 
reside^  &c.  The  effect  of  this  correction  of  language,  will  be  to 
destroy  the  repugnancy  which  exists  in  the  act  as  it  stands^  and 
to  reconcile  this  part  of  the  sentence  to  that  which  immediately 
follows,  and  which  absolutely  demonstrates  that,  in  tlie  view  of 
the  legislature,  the  setdement  and  the  residence  consequent 
thereon,  were  disunct  parts  of  the  condition;  the  settlement  to 
be  made  within  the  space  of  two  years  from  die  date  of  the  war- 
rant, and  the  residence  in  five  years  from  the  cominencement  of 
the  settlement. 

-This  construction  is  the  more  nccessaiy,  becaus^the  very  words 
^^  such  actual  settlement  and  residence,"  which  prove  that  resi- 
dence is  required  from  the  warrantee,  prove,  also,  that  setdement 
and  residence  are,  in  contemplation  of  the  law,  distinct  operations. 
In  the  nature  of  things,  and  from  the  usual  import  of  words,  they 
are;  also,  distinct.  To  make  a  setdement,  no  more  requires  u  re- 
sidence of  five,  than  a  residence  of  five  hundred,  years:  and,  of 
consequence,  it  is  much  more  reasonable  to  understand  the  le- 
gislature as  requiring  the  residence  for  that  term,  in  addition  to 
a  settlement,  than  as  declaring  it  to  be  a  component  pait  of  a 
settlement. 

The  meaning  of  the  terms,  settlement  and  residence,  being 
understood,  the  Court  will  proceed  to  consider  the  proviso. 

That 
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1805.  I'hat  part  of  the  act  treats  of  an  actual  settler,  under  wfaidi. 
u-v*^  term  is  intended  as  well  tho  person  who  makes  his  sctdement  the 
foundation  of  his  claim  to  a  warrant,  as  a  warrantee,  who  had 
made  an  actual  settlement  in  performance  of  the  conditions  an« 
nexed  to  his  purchase,  and  if  ^'  any  grantee  in  any  such  original 
♦'  or  succeeding  warrant,"  who  must  be  considered  as  contra- 
distingu'riihed  from  one  who  had  made  an  actual  setdement.  Per- 
sons thus  distinctly  circumstanced,  are  brought  together  in  the 
same  sentenc^,  and  terms  are  used  appropriated  to  the  situa- 
tion of  each,  but  not  applicable  to  both.  Thus,  the  idea  of  **  an 
"  actual  settler,"  ^'  prevented  from  makmg  an  actual  settlement," 
and,  after  "  being  driven  therefrom,"  "  persisting  in  his  endea- 
vours" to  make  it,  would  be  absurd.  To  apply  to  each  class  of 
purchasers,  all  parts  of  the  proviso,  would  involve  a  contradiction 
in  terms.  Under  such  circumstances,  the  plain  and  natural  mode 
of  construing  the  act,  is  to  apply  the  provisions,  distributively,  to 
the  description  of  persons  to  whom  they  are  adapted,  reddendo 
singula  singulis.  The  proviso,  then,  would  read  thus,  **  Provided 
**i  ahvaijs^  .nevertheless^  that  if  any  such  actual  settler,  shall  be 
"  driven  from  his  settlement,  by  force  of  arms  ol  the  enemies  of 
"  the  United  States;  or  any  grantee,  in  any  such  original  or  iuc- 
*^  ceeding  warrant,  shall  by  force  of  arms  of  the  enemies  of  the  Unu 
**  ted  States^  be  prevented  from  making  such  actual  settlement,  and 
^^  shall  persist  in  his  endeavours,  to  make  such  actual  settlement  aa 
'*>^  aforesaid,  then,  in  either  case,  he  and  his  heirs  shall  be  entitled 
''  to  have  and  to  hold  the  said  lands,  in  the  same  manner  as  if 
*'  the  actual  settlement  had  been  made  and  continued."  The 
two  cases  are  the  actual  settler,  who  has  been  driven  from  his 
settlement,  and  the  warrantee,  who  has  been  prevented  from 
making  a  settlement,  but  has  persisted  in  his  endeavours  to  make 
one. 

It  is  perfectly  clear,  that  in  each  case,  die  proviso  substitutes 
something  for  the  setdement  to  be  made  within  two  years,  from 
the  date .  of  the  warrant,  and  for  the  residence  to  continue  five 
yeara,  from  the  commencement  of  the  settlement,  both  of  which 
were  required  in  the  enacting  clause.  What  is  that  something? 

The  proviso  answers,  that  in  case  of  "  an  actual  setder,"  it 
is  his  being  "  driven  from  his  settlement,  by  force  of  arms  of  the 
enemies  of- the  United  States ^^  and  in  case  of  his  being  a  grantee  of 
a  warrant,  not  having  setded,  it  is  <^  persisting  in  his  endeavours 
to  make  such  actual  settlement."  In  neither  case  is  residence,  or 
persisting  in  his  endeavours  at  residence,  required.  Yet  the  legis- 
lature hud  not  forgotten,  that  by  the  enacting  clause,  residence 
was  to  be  added  to  settlement;  for  in  the  same  sentence  they  say, 
that  the  person  who  comes  within  the  proviso,  shall  hold  the  land 
^'  as  if  the  actnal  settlement  had  been  made  and  continued." 

It  is  cont'fnded  on  the  part  of  the  defendant,  that  as  the  time, 
during  which  persistance  shall  continue,  is  not  prescribed,  the  per- 
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son  claiming  the  laAd,  must  persist  until  he  shall  have  effected    1805* 
both  his  settlement  and  residency,  as  required  by  the  enacting  y^^-'^mmJ 
clause  of  the  act:  that  is/ that  the    proviso  dispenses  with  the 
time,  and  only  with  the  time,  during  which  the  condition  is  to 
be  performed. 

But  the  words  are  not  only  inapt  for  the  expression  of  such  an 
intent;  they  absolutely  contradict  it. 

If  the  proviso  be  read  so  as  to  be  intelligible,  it  requires  no- 
thing from  the  actual  settler  who  has  been  driven  from  his  setde* 
ment.  He  b  oot  to  persist  in  his  endeavours  at  residence,  or  in 
other  words,  to  continue  his  settlement,  but  is  to  hold  the  land. 
From  the  warrantee  who  has  been  prevented  from  making  a  set- 
tlement, no  endeavours  at  residence  are  required.  He  is  to 
"  persist  in  his  endeavours,^'  not  to  make  and  to  continue  such 
actual  settlement,  but  ^^  to  make  such  actual  setdement  as  afore- 
said." And  if  he  does  persist  in  those  endeavours,  he  is  to  hold 
the  land  ^^  as  if  the  actual  setdement  had  been  made  and  conti- 
nued." The  construction  of  the  defendant  would  make  the 
legisbture  say;  in  substance,  that  if  the  warrantee  shall  persist  in 
endeavouring  to  accomplish  a  particular  object,  until  he  does  ac- 
complish it,  he  should  hold  the  fiind  as  if  he  had  accomplished  it. 
But,  independent  of  the  improbability  that  the  intention  to  dispense 
only  With  the  time,  in  which  the  condition  was  to  be  performed, 
would  be  expressed  in  the  language  which  has  been  noticed, 
there  are  terms  used,  whiclf  seem  to  restrict  the  time,,  during 
which  a  persistance  in  endeavours  is  required.  The  wari^antee 
is  to  persist  in  his  endeavours  ^^  to  make  such  actual  setdement 
"  as  aforesaid:"  now,  "  such  actual  settlement  as  aforesaid"  is  an 
actual  setdement  within  two  years  from  the  date  of  the  warrant, 
and  as  it  could  only  be  made  within  two  years,  a  persistance  in  en« 
deavouring  to  make  it,  could  only  continue  for  that  time. 

If  after  being  prevented  from  making  an  actual  settlement,  and 
persisting  in  endeavours,  those  endeavours  should  be  successfril 
within  the  two  years;  after  which  the  person  should  be  driven  off, 
it  is  asked  what  would  be  his  situation? 

The  answer  is  a  plain  one.  By  persisting,  he  has  become  an 
actual  cetder;  and  the  part  of  the  proviso  which  applies  to  actual 
setders  protects  him. 

If  after  the  two  years  he  should  be  driven  off,  he  is  still  pro- 
tected. The  application  of  external  violence  dispenses  with  resi- 
dence. The  court  feels  itself  bound  to  say  so,  because  the  proviso 
contains  a  substitute,  which,  in  such  a  state  of  things,  shall  be 
received  instead  of  a  performance  of  the  conditions  required  by 
the  enacting  clause;  and  of  that  substitute  residence  forms  no 
part. 

In  a  great  variety  of  forms  and  with  great  strength,  it  has  been 
argued,  that  the  settlement  of  the  country  was  the  great  object  ot 
the  act;  and  that  the  ccinsaructiou  of  the  plaintiff  would  defeat 
chat  object. 

That 
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1805.  That  the  exclusive  object  of  an  act  to  give  latids  to  settlers, 
Xmmmy.^^  would  be  the  settlement  of  the  country,  will  be  admitted ;  .but 
that  an  act  to  sell  lands  to  settlers,  must  have  for  its  exclusive  object 
the  settlement  of  the  coiuitry,  cannot  be  so  readily  conceded*  In  at- 
tempting to  procure  settlements,  the  treasury  was  certainly  not  for- 
gotten. How  far  the  two  objects  might  be  consulted,  or  how  far 
the  one  yielded  to  the  other,  is  only  to  be  inferred  from  the  words 
in  which  the  legislative  intention  has  been  expressed.  How  far 
the  legislature  may  have  supposed  the  peopling  of  the  district  in 
question  to  have  been  promoted  by  encouraging  actual  settlements, 
diough  a  subsequent  residence  on  them  should  be  rendered  im- 

C-acticable  by  a  foreign  enemy,  can  only  be  shown  by  their  own 
nguage.  At  any  rate,  if  the  legislature  has  used  words  dis- 
pensing with  residence,  it  is  not  for  the  court  to  say  they  could 
not  intend  it,  unless  there  were  concomitant  expressions,  which 
should  explain  those  words,  in  a  manner  different  from  their  or- 
dinary import.  There  are  other  considerations  in  favour  of  the 
construction  to  which  the  court  is  inclined* 

This  is  a  contract,  and  although  a  state  is  a  party,  it  ought  to 
be  construed  according  to  those  well  established  principles  which 
regulate  contracts  generally. 

The  state  is  in  the  situation  of  a  person,  who  holds  forth  to  the 
world  the  conditions,  on  which  he  is  willing  to  sell  his  property. 

If  he  should  couch  his  proposition^  in  such  ambiguous  terms 
that  they  might  be  understood  differently:  in  consequence  of 
which  sales  were  to  be  made,  and  the  purchase  money  paid,  he 
would  come  with  ati  ill  grace  into  court  to  insist  on  a  latent  and 
obscure  meaning,  which  should  give  him  back  his  property,  acnd 
permit  him  to  retain  the  purchase  money. .  All  those  principles 
of  equity  and  of  fair  dealing,  which  constitute  the  basis  of  judicial 
proceedings,  require  that  courts  should  lean  against  such  a  coii« 
struction. 

It  being  understood  that  the  opinion  of  the  court  on  the  two 
first  questions,  h4s  rendered  a  decision  of  the  third  unnecessary, 
no  determination  respecting  it  has  been  made.  (1) 

It  is  directed  that  the  following  opinion  be  certified  to  the  cir- 
cuit court.  ^ 

1.  That  if  is  the  opinion  of  this  Court,  that  imder  the  act  of 
the  legislature  of  Pennsylvania  passed  die  third  day  of  ApriL, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety- 
two,  entitled  "  An  act  for  the  sal6  of  vacant  lands  within  this 
commonwealth,"  the  grantee,  by  a  warrant,  of  a  tract  of  land 
lying  north  and  west  of  the  rivers  Ohio  and  Alleghany  and  Cone- 
wango  creek,  who  by  force  of  arms  of  the  enemies  of  the  United 

(1)  AUhougfh  no  opinion  was  publicly  delivered- on  the  third  question,  it 
was  underst<>f>dy  that  the  subject  had  been  generall/ considered  by  Uic  Court; 
and  my  in^irmaiion  (wiiich  does  not,  however,  proceed  from  tliie  judges  them- 
selves) states  the  result  to  have  been  favourable  to  the  grantee. 

States 
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StatcB  was  prevented  from  settling  and  improving  the  said  land,  1805. 
and  from  residing  thereon  from  die  tenth  day  of  April  one  thou-  s.^^^m^ 
sand  seven  hundred  and  ninety^three,  the  date  of  the  said  warrant, 
\mtil  the  first  day  of  Janitary  in  the  year  one  thousand  seven 
hundred  and  ninety-six,  hut  who  during  the  said  period  persisted 
in  his  endeavours  to  make  such  settlement  and  rqsidence,  is  ex- 
cused from  making  such  actual  settlement  as  the  enacting  clause 
of  the  nmth  section  of  the 'said  la%F  prescribes,  to  vest  a  title  in 
the  said  grantee. 

2.  That  it  is  the  opinion  of  this,  court,  that  a  warrant  for  a  tract 
of  land  lying  north  and  west  of  the  rivers  Ohio  and  AUtghany  and 
Conewango  creek,  granted  in  the  year  one  thousand  seven  hun- 
dred and  ninety-three,  under,  and  by  virtue  of  the  act  of  the  le- 
gislature of  Pennsylvania^  entitled,  "  An  act  for  the  sale  of  vacant 
*^  lands  within  this  commonwealth,^  to  a  person  who,  by  force  of 
arms  of  the  enemies  of  the  United  States^  was  prevented  from  set- 
tling and  improving  the  said  land,  and  from  residing  thereon,  from 
the  date  of  the  said  warrant  until  the  first  day  of  January  in  the 
year  1796;  but  who,  during  the  said  period,  persisted  in  his  endea- 
vours to  make  such  settlement  and  residence,  vests  in  such  grantee  a 
fee  simple  in  the  said  land;  although  after  the  said  prevention  ceased, 
he  did  not  commence,  and,  within  the  space  of  two  years  there- 
after clear,  fence,  and  cultivate,  at  least  two  acres  for  every  hun- 
dred acres  contained  in  his  survey  for  the  said  land,  and  erea 
thereon  a  messuage  for  the  habitation  of  man,  and  reside,  or 
cause  a  family  to  reside  thereon,  for  the  space  cf  five  years  hext 
following  his  first  settling  of  the  same,  the  said  grantee  being  yei 
in  full  life. 

Upon  this  opinion  of  the  Supreme  Court,  the  cause  was  again 
brought  before  a  jury;  the  title  was  legally  deduced  from  the 
state  to  the  lessor  of  the  plaintiiF;  and  the  facts  of  a  prevention 
from  making  an  improvement  and  settlement,  under  the  9th  sec- 
tion of  the  act  of  April  1792,  by  a  subsisting  Indian  war,  as  well 
as  the  facts  of  a  persistance  in  the  endeavour  to  make  such  im- 
provement and  settlement,  were  established,  in  detail,  as  they 
appear  in  the  case  of  The  Commohxvealth  \.  Coxcy  ante.  p.  170. 
.  After  argument,  by  Ingersoll^  E.  Tilghman^  LewtSy  and  Dallas^ 
for  the  plaintiff;  and  by  M^Kean^  Jr.  Tilghmany  and  M.  Levy, 
for  the  defendant,  the  Tollowing  charge  was  delivered  to  tl^^  jury. 

Washington,  Justice.  The  plaintiff  appears  before  you  with 
a  regular  paper  title  from  the  warrant  to  the  patent. 

Wheli  this  cause  was  tried  before,  the  counsel  for  the  defend- 
ant insisted,  that  the  plaintiff's  title  was  built  upon  a  contract, 
which  he  had  not  complied  with,  that  he  was  to  make  a  setde- 
ment,  such  as  the  enacting  clause  of  the  9th  section  requires,  un- 
less prevented  from  doing  so,  by  the  enemies  of  the  United  Stbtes; 
in  which  latter  case,  he  wtts  not  only  to  prove  a  persistance  in  en- 
deavours 
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1805«  d^ayours  to  make  the  settlement,  during  the  period  of  the  war; 
^— y  —I  but.  was  to  go  on  to  make  it,  after  the  prevention  ceased.  This 
question  was  so  difficult,  as  to  divide,  not  only  this  Court,  but 
the  Courts  of  this  state*  The  question  was  adjourned  to  the  Su- 
preme Court,  who  have  decided,  that  a  warrantee,  who,fix>m  AprU 
1793,  to  the  Isi  of  Januarif  1796,  was  prevented,  by  die  enemies 
of  the  United  States^  from  making  such  settlement  as  the  law  re- 
quired, but  who,  during  that  period,  persisted  in  his  endeavours 
to  make  such  setdement,  is  entided.to  hold  his  land  in  fee  sim- 
ple, although,  after  the  prevention  ceased,  he  made  no  attempt  to 
make  such  settlement.  This  we  must  consider  as  the,  law  of  the 
land,  and  govern  our  decision  by  it. 

The  questions  then  are, 

1st.  Was  the  Holland  Company,  from  April  1793|  to  January 
1796,  prevented  from- making  their  setdement?  and, 

2d.  Did  they  persist  in  endeavours,  durinj^  that  period,  to 
make  it? 

What  is  the  legal  meaning  of  prevention,  and  persistance  in 
endeavours?  Were  they  prevented,  and  did  they  persist,  within 
this  meaning?  The  first  are  questions  of  law,  which  the  Court 
are  to  decide;  the  latter  are  questions  of  fact,  proper  for  your 
determination.  What  were  they  prevented  from  doing,  in  order 
to  excuse  them?  The  answer  is,  from  clearing,  fencing,  and  culti* 
vating,  two  acres  of  land  in  every  hundred  acreis  contained  in  their 
warrant,  from  building  a  house  thereon,,  fit  for  the  habitation  of 
man,  and  from  residing,  or  causing  a  family  to  reside  thereon. 
To  what  extent  were  their  endeavours  to  go?  The  answer  is,  to 
effect  these  objects.  It  was  not  every  slight  or  temporary  danger, 
which  was  to  excuse  them  from  making  such  settlement,  but  such 
as  a  prudent  man  ought  to  regard.  The  plaintiffs  stipulated  to 
settle  as  a  society  of  husbandmen, ;not  as  a  band  of  soldiers.  They 
were  liot  bound  to  effect  every  thing  which  might  be  expected 
from  military  men,  whose  profession  is  to  meet,  to  combat,  and 
to  overcome  danger.  To  such  men  it  would  be  a  poor  excuse,  to 
say,  they  were  prevented  by  danger,  from  the  performance  of 
their  duty.  The  husbandman  flourishes  in  the  less  glorious,  but 
not  less  honourable,  walks  of  life.  So  far  from  the  legislature  ex- 
pecting, that  they  were  to  brave  the  dangers  of  a  savage  enemy, 
m  order  to  effect  their  settlements,  they  are  excused  from  making 
them,  if  such  dangers  exist.  But  they  must  persist  in  their  en- 
deavours to  make  theiii,  that  is,  they  are  to  persist  if  the  danger 
is  over,  which  prevented  them  from  making  them.  For  it  would 
be  a  monstrous  absurdity  to  say,  that  the  danger,. which,  by  p)re-. 
venting  them  from  making  the  setdements,  woukl  excuse  them^ 
would  not,  at  the  same  time,  excuse  them  from  endeavours  to 
make  them,  so  long  as  it  existed.  It  would  be  a  mockery  to  say. 
that  I  shogid  be  excused  from  putting  my  finger  into  the  bl&ze  of 
this  candlev  provided  I  would  persevere  in  my  endeavours  to  do 
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it,  because,  by  making  the  endeavours,  I  could  do  it,  sdthough  1805. 
the  consequebces  would  be  such  as  I  was  excused  from  incurring,  v— v'-*' 
If,  then,  the  company  were  prevented  from  making  their  settle- 
ments, by  dan&:ers  from  ii  public  cneniy,  which  no  prudent  man 
would  or  ought  to  encounter,  and  if  they  made  those  endeavours, 
which  the  same  man  would  have  made,  to  effect  the  object,  they 
have  fully  complied  with  the  proviso  of  the  9th  section.  How 
then  are  the  facts?  That  a  public  war  between  the  United  States 
and  the  Indian  tribes,  subsisted  from  April  \79Z^  and  previous  to 
that  period,  until  late  in  1795,  is  not  denied;  and,  though  the 
great  theatre  of  the  war  lay  far  to  the  north  .west  of  the  land  in 
dispute,  yet  it  is  clearly  proved,  that  this  country,  during  this  pe* 
nod,  was  exposed  to  repeated  irruptions  of  the  enemy,  killing 
and  plundering  such  of  the  whiter  as  they  met  with,  in  situations 
where  they  could  not  defend  themselves.  What  was  the  degree 
of  danger  produced  by  those  hostile  incursions,  can  only  be  esti- 
mated by  the  conduct  of  those,  who  attempted  to  face  it.  We  find 
them  sometimes  working  out  in  the  day  time  in  the  neighbour- 
hood of  the  forts,  and  returning  within  their  walls,  at  night,  for 
protection;  sometimes  giving  up  tht*  pursuit  in  despair,  and  re- 
tiring to  the  setded  parts  of  the  countrj*;  then  returning  to  this 
country,  and  again  abandoning  it.  We  sometimes  meet  with  a 
few  men  hardy  enough  to  attempt  the  cultivation  of  their  lands, 
associating  implements  of  husbandry,  with  the  instruments  of  war, 
the  character  oi  the  husbandman,  with  that  of  a  soldier;  and  yet 
I  do  not  recollect  any  instance,  where,  with  this  enterprising,  dar- 
ing spirit,  a  single  individual  was  enabled  to  make  such  a  settle- 
ment aa  the  law  required.  You  have  heard  what  exertions  were 
made  by  the  HoUand  company,  you  will  consider  ^hat  was  the 
state  of  that  country  during  the  period  in  question,  you  will  ap 
ply  thft  principles  laid  down  by  the  Court  to  the  evidence  in  the 
cause,  and  then  say,  whethet  the  tide  is  with  the  plaintiff  or  not« 

Verdict  for  the  piaiptiff. 
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Penn's  Lessee  versus  Klyne. 

BY  an  act  ot  the  General  Assembly  of  Pennsylvania^  passed 
on  the  27th  day  of  November  1770  (1  voL  State  Laivs^  622. 
DaiL  edit.)  the  estates  of  the  late  proprietaries  were  vested  in  the 
commonwealth,  subject  to  the  following  proviso: 

"  Sect.  8.  Provided  also^  That  all  and  every  the  private  estates, 
lands  and  hereditaments,  of  any  of  the  said  proprietaries,  whereof 
they  are  now  possessed,  or  to  which  they  are  now  entitled,  in 
their  private  several  right  or  capacity,  by  devise,  purchase  or  de- 
scent;  -and  likewise  all  the  lands  called  and  known  by  the  name  of 
the  proprietary  tenths  or  manors,  which  were  duly  surveyed,  and 
returned  into  the  I^and-ofiice,  on  or  before  the  fourth  day  of  ^ w/y, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  seven- 
ty-six, together  with  the  quit  or  other  rents,  and  arrearages  of 
rentS)  reser\''ed  out  of  the  said  proprietar}'  tenths  or"  manors,  or 
any  part  or  parts  thereof,  which  have  been  sold,  be  confirmed,  ra- 
tified and  established  for  ever,  according  to  such  estate  or  estates 
therein,  and  under  such  limitations,  uses  and  trusts,  as  in  and  by 
the  several  and  respective  reservations,  grants  and  conveyances 
thereof,  arc  directed  and  appointed.*' 

The  present  suit^  and  a  number  of  other  ejectments,  were 
brought  for  tracts  of  land,  lying  in  Tork  county;  in  all  of  which, 
the  general  qu«^stion  was,  whether  the  land  wasrincluded  in  a  tract 
called  and  known  by  the  name  of  a  proprietaiy  manor,  duly  sur- 
veyed 
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f  eyed  and  returned  into  the  iand-ofEce,  on  or  before  the  4di  day    1805* 
of  ytr/y  1776?  *    c>-^ 

TKe  title  of  the  lessor  of  the  plaintiff  to  the  premises  in  dispute, 
was  regularly  deduced  from  the  charter  of  Charles  the  2d  to 
Wiiliam  Penny  (1)  provided  there  was  a  manor  called  and  known 
by  the  name  of  Springetsbury^  duly  surveyed  and  returned,  ac- 
cording to  th£  terms  and  meaning  of  the  act  of  November  1779* 

The  material  facts,  upon  the  controverted  point,  were  these : 
At  the  time  that  Sir  Wiliiam  Keith  w^s  governor  of  the  province, 
the  controversy  between  the  proprietor  and  Lord  Baltimore  had 
arisen;  and  many  persons  from  Ji£:fny&in^  intruded  upon  the  ad- 
jacent lands  in  Pennsylvania*  Under  the  pressure  of  these  intru- 
sions, Sir  William^  on  the  18th  oi  June  1722,  issued  a  warrant 
to  John  French^  Francis  Worley  and  James  Mitchell^  in  which 
he  recited,  **  that  the  three  nations  of  Indians  on  the  north  side 
.  of  Susquehanna  are  much  disturbed,  and  the  peace  of  the  colony 
in  dange/,  by  attempts  to  survey  land  on  the  south  west  bank  of 
the  river,  over  against  the  Indian  towns  and  settlements,  without 
any  right,  or  pretence  of  authority,  so  to  do,  from  the  proprietor, 
imto  whom  the  lands  unquestionably  belong;  that  it  is  agreeable 
to  treaty  and  usage  to  resen'e  a  sufficient  quantity  of  land,  on  the 
south-west  side  of  the  Susquehanna^  within  the  proprietor's  land, 
for  accommodating  the  said  Indians:  and  that  the  Indians  had  re- 
quested, at  a  treaty,  held  on  the  15th  and  16th  instant,  that  a  large 
tract  of  land,  right  against  their  towns  on  Susquehanna  might  be 
surveyed  for  the  proprietor's  use*  only ;  because,  from  his  bounty 
and  goodness,  they  would- always  be  sure  to, obtain  whatsoever 
was  necessary  smd  convenient  for  them,  from  time  to  time."  Sir 
William^ s  warrant  then  proceeded,  that  "  by  virtue  of  the  powers 
wherewith  he  is  entrusted  for  the  preservation  of  his  majesty's 
peace  in  this  province,  and  with  a  due  respect  an^  regard  to  the 
propietor's  absolute  tide,  and  unquestionable  rights,  he  directs 
and  authorises,  the  persons  named  in  the  warrant,  to  cross  and 
survey,  mark  and  locate,  70,000  acres  in  the  name  and  for  the  use 
of  Springet  Penn  Esq.,  which  shall  bear  the  name,  and  be  called 
the  manor,  of  Springetsburyi  beginning  upon  the  south-west 
bank,  over  2i^\ri&t ,Conestogoe  creek;  thence  W.  S.  W.  10  miles; 
thence  N,  W.  by  N.  12  miles;  thence  £•  N/E,  to  the  upper* 
most  comer  of  a  tract  called  N&wberry  ;t\ience  S.  E.  by  S.  along 
the  head  line  of  Newberry^  to  the  southern  comer  tree  of  NexV'- 
berry;  thence  down  the  side  line  of  Newberry  E.  N.  E^  to  the 
Susquehanna;  and  thence  down  the  river  side  to  the  place  of  be- 
ginning: And  to  return  the  warrant  to  the  governor  and  council 
of  Pennsylvania^*  The  survey  being  executed  on  the  19th  and 
20th  of  Jtme^  was  retumed  to  the  council,  on  the  21st  of  June 
1722,  according  to  the  following  boundaries:  "  From  a  red  oak, 

(1)  The  oHginal  charter  was  g^vcn  in  evidence  upon  thft  trial 

"  by 
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1805.  "  by  .a  run's  side,  calU-d  Penn^s  mti,  marked  S.  P.  W.  S..W^ie 
\m>'y^^mJ  "  milcs  lo  a  chesnut  by  a  run's  side  culkd Frenches  run,  marked 
"  S.  ^.;  thence  N.  W.  by  N.  to  a  black  oak  marked  S.  P.  12 
**  miles;  thence  E.  N.  E.  to  Sir  Wm^  KeitfCs  western  comer 
**  tree  in  the  woods  8  miles;  thence  along  the  S.  E.  and  N.  £• 
"  lines  of  Sir  IVm*  Keith^s  tract  called  Newberry  .o  the  SmquC'' 
*'  hanna ;  and  thence  along  the  river  side  to  the  phce  of  begin* 
**  ning;  containing  75 ^520. acres." 

Sir  William  Keith  having  communicated  these  proceedings 
to  :he  council,  on  the  second  of  July  1722,  it  was  thereupon 
declared,  that  "so  far  as  they  concerned,  or  touched,  with 
**  the  proprietary  affairs,  they  were  riot  judged  to  lie  before  the 
"  Board;"  which  acted  as  a  council  of  state,  and  notas  commis* 
^ioners  of  propert)'.  CoL  French  (one  of  the  sur\^eyors  who  exe-* 
cuted  the  warrant)  then  undertook  to  vindicate  the  conduct  of 
Sir  Win,  Keith  to  the  council,  stating  that  "  the  warrant  specified 
**  his  true  reasons;  and  that  it  was,,  under  all  circumstances,  the 
*'  only  effectual  measure,  for  quieting  the  minds  of  the  Indians^ 
"  and  preserving  the  public  peace."  The  warrant  and  suri'ey, 
however,  could*  not  be  returned  into  the  land-office  at  that  time; 
for>,  it  was  said,  that  the  land-office  continued  shut  from  the  death 
of  IV.  Perm  in  1718,  until  the  arrival  of  T.  Penn  in  1732:  nor 
does  it  appear,,  ihat  they  were  ever  filed  in  the  land^office,  at  any 
subsequent  period. 

In  order  to  resist  the  Maryland  intrusions^  encouragement  was 
offered  by  Sir  W.  Keithy  and  accepted,  by  a  number  of  Germans^ 
for  forming  settlements  on  the  tract,  which  had  lieen  thus  sur- 
veyed; and  in  October  1736,  Thomas  Perm  having  purchased  the 
Indian  claim  to  the  land,  empowered  Samuel  Bhinston  to  grant 
licences  for  12,000  acres  (which  was  sufficientV)  satisfy  the  rights 
of  those  who  had  settled,  perhaps,  fifty  in  number)  within  the 
tract  of  land  **  commonly  called  the  manor  of  SpringetsbUry^ 
under  the  invitations  of  the  governor.  But  in  addition  to  such  set- 
ders,  not  only  the  population  of  the  tract  in  dispute,  but  of  the 
neighbouring  country,  rapidly  io^ereased* 

The  controversy  with  Maryland  was  finally,  settled  in  the  ye^r 
1762,  at  which  time  James  Hamilton  was  goiremor  of  the  prp« 
vince;  and,  on  the  21st  of  Jkhy  of  that  year,  he  issued  a  warrant 
of  rc-survey,  in  which  it  was  set  forth,  ^^  that  in  pursuance  of  the 
^  primitive  regulations,  for  laying  out  lands  in  uie  province,  W. 
^•^  Penn  had  issued  a  warrant,  dated  thf  1st  of  September  1700,  to 
**  Edxvard  Pennington^  the  surveyor  general,  to  survey  for  the 
"  proprietor,  500  acres  of  every  township  of  5000  acres;  and, 
<^  generally,  the  proprietar)'  one  tenth  of  aU  lands  laid  out,  and  to 
*^  be  laid  out;  that  like  warrants  had  been  issued  by  the  succes* 
"  sive  proprietaries  tc  every  succeeding  surveyor  general;  that 
*^  the  tracts  surveyed,  howfevier,  are  far  short  of  the  '"due  propor- 
^^' lions  cwf  :he  proprietary;  that^  therefore^  by  order  of  the  then 

^  commimoner^ 
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"  commissioners'  of  property^  and  in  virtue  of  the  general  warrant  1805. 
"  aforesaid  to  the  then  surveyor  general^  there  xvas  surveyed  for  Kmm^^mm^ 
"  the  use  of  the  prdj}rietor  on  the  19th  and  20th  of  June  1722,  a 
**  certain  tract  of  land,  situate  on  the  west  side  of  the  river  *$W5- 
"  quehanna^  then  in  the  county  of  Chester^  afterwards  of  LancaS' 
"  ^^C,  and  now  of  Tork^  containing  about  70,000  acres,  called  and 
'*  now  well  known  by  the  name  of  the  manor  of  Sprifigetsbury; 
"  that  sundry  Germans  and  others  afterwards  seated  them- 
"  selves  by  leave  of  the  proprietor  on  divers  parts  of  the  said 
**  manor,  but  confirmation  of  their  titles  was  delayed  on  account 
"  of  the  Indian  claim;  that  on  the  11th  of  October  1736,  the  /n- 
*'  dians  releiised  their  claim,  when  (on  the  30th  of  October  1736) 
''  a  licence  was  given  to  each  settler  (the  whole  grant  computed 
''  at  12,000  acres)  promising  patents,  after  surveys  should'  be 
*'  made ;  that  tho  suiTey  of  the  said  tract  of  land  is  either  lost,  or 
"  mislaid;  but  that  from  the  well  known  settlements  and  im- 
''  provements  made  by  the  said  licenced  settlers  therein,  and  the 
"  many  surveys  made  round  the  said  manor,  and  other  proofs 
'^  and  circumstances,  it  appears  that  the  said  tract  is  bounded  £• 
*'  by  the  Susquehanna^  W.  by  a  north  and  south  line  west  of  the 
''  late  dwelling  plantation  of  Christian  Elstor^  called  Oyster^  2l  li- 
*'  cenced  settler,  N.  by  a  line  nearly  east  and  west  distant 
*'  about  three  miles  north  of  the  present  great  roads^  leading  from 
'*  Wrighfs  ferry  through  Tork-"  Town  by  the  said  Christian  Oys* 
*'  ter'*s  plantation  to  Monockassy;  S.  by  a  line  near  east  and 
^'  west  distant  about  three  miles  south  of  the  great  road  aforesaid; 
*'  that  divers  of  the  said  tracts  and  settlements  within  the  said 
*'  manor,  have  been  surveyed  and  confirmed  by  patents^  and  ma- 
''  ny  that  have  been  surveyed  remain  to  be  confirmed  by  patents, 
"  for  which  the  settlers  have  applied ;  that  the  proprietor  is  de- 
*'  sirous,  that  a  complete  draft,  or  map,  and  return  of  survey  of 
*'  the  said  manor  shall  be  replaced  and  remain  for  their  and  his 
*'  use,  in  the  surveyor  general's  office,  and  also  in  the  secre- 
**  tary's  office;  that  by  special  order  and  direction  a  survey 
*'  for  the  proprietor's  use  was  made  by  Thomas  Coohon^  deputy 
*'  surveyor  (in  1741)  of  a  tract  on  both  sides  of  the  Codcrus^ 
*'  within  the  said  manor,  for  the'  scite  of  a  town,  whereon  Tork^ 
^^  Town  has  since  been  laid  out  and  built,  but  no  return  of  that 
.**  survey  being  made,  the  premises  were  re-surveyed  hy  George 
"  Stevenson^  dtputy  surveyor  (in  December  1752)  and  found  to 
*'  contain  436}  acres."  After  this  recital  the  warrant  directed  the 
surveyor  general  '*  to  re^survey  the  said  tract,  for  the  proprietor's 
"  use,  as  part  of  his  one-tenth,  in  order  that  the  bounds  and  lines 
*'  thereof  may  be  certainly  known  and  ascertained."  On  the  13th 
of  May  1768,  the  governor's  secretary,  by  letter,  urged  the  sur- 
veyor general  to  make  a  survey  and  return  of  the  outline  of  the 
manor  at  least;  the  survey  was  accordingly  executed  on  the  12th 
and  30th  of  yune;  and  the  plat  was  returned  into  the  land-office, 
and,  also,  into  the  secretary's  office  on  the  12th  of  jfuiy  1768, 

containing 
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1805.    containing  64,520  acres;  a  part  of  the  original  tract  of. 70,000 

\mm^>^u  acres  having  been  cut  off,  under  the  agreement  between  Fenn 

and  Baltimore^  to  satisfy  the  claims  of  Maryland  setders. 

On  the  trial  of  the  cause,  evidence  was  given  on  each  side,  to 
maintain  the  opposite  positions,  respecting  the  existence  or  ,ndn« 
existence  of  the  manor  of  Sprtngetsbury^  from  public  instruments; 
from  the  sense  expressed  by  the  proprietaries,  before  tke  revolu- 
tion, in  their  warrants  and  patents;  from  die  sense  expressed  by 
the  warrants  and  patents  issued  since  the  revolution;  from  the 
practice  of  the  land-ofEce ;  and  from  the  current  of  public  opinion. 

The  general  ground  taken  by  the  plaintifTs  counsel  {E.  Tilgh* 
fnan^  Leiuisj  and  Rawle)  was,  1st.  That  the  land  mentioned  in 
the  decHration  is  a  part  of  a  tract  called,  or  known  by  the  name  of 
a  proprictarj'  manor.  2d.  That  it  was  a  proprietary  manor  duly 
surveyed,  within  the  true  intent  and  meaning  of  the  act  of  the 
general  assembly.  And^  3d.  That  the  survey  was  duly  made  and 
returned  before  the  4th  of  ^uly  1776. 

The  defendant's  counsel  (M^Kean^  attorney  general,  Hopkins 
and  Dalhs)  contended,  1st.  That  Sir  Wm.  KeitVs  warrant  be- 
ing Issued  in  1722,  without  authority,  all  proceedings  on  it  wei% 
absolutely  void ;  and  that  neither  the  warrant,  nor  survey,  had  ever 
been  returned  into  the  land-office.  2d.  That  goveiiior  Hamilton's 
warrant  was  issued  in  1762,  to  rC'Survey  a  manor,  which  had 
never,  been  legally  surveyed^  axkl  was,  in  that  respect,  to  be  re- 
garded as  a  superstructiu-e  without  a  foundation.  3d.  That  the 
recitals  of  governor  Hamilton's  warrant  are  not  founded  in  fact; 
and  that  considering  the  survey,  in  pursuance  of  it,  as  an  original 
survey,  it  was  void,  as  against  compact,  law,  and  justice,  that  the 
proprietor  should  assume  for  a  manor,  land,  that  had  been  pre- 
\nousiy  located  and  setded  by  individuals. 

The  following  charge  was  delivered  to  the  jury; 

Wasi^ing.ton,  jfwttice.  In  this  cause  there  ;hre  two  questions, 
1st.  Have  the  lessors  of  the  plaintiffs  a  tide  to  the  hind  in  qucsdon. 
If  they  have,  2d.  Has  the  defendant  a  better  right? 

1st.  The  lessors  of  the  plaintiffs,  or  those  under  whom  they  claim, 
were  once  the  sole  owners  and  proprietaries,  not  only  of  the  go- 
vernment, but  of  the  soil,  of  Pennsylvania^  not  in  a  political,  but 
in  their  private  and  individual  capacities;  not  as  trustees  for  the 
people,  as  to  the  whole,  or  any  part  of  the  soil,  but  in  absolute 
fee  simple,  for  their  individual  uses,  and  idiis  right  was  no  other- 
wise defined,  by  concessions  on  agreements,  by  William  Petifl^  or 
his  descendants,  than  to  render  them  trustees  for  such  iudividuals, 
as' should  acquire  equitable  rights,  to  particular  portions  of  land, 
'under  general  or  special  promises,  rules  and  regulations,  which 
they  may,  from  time  to  time,  have  entered  into  and  established. 

Their 
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Their  right  to  appropriate  lands  to  their  own  use,  was  not  de-  1805. 
rived  from,  or  founded  upon,  any  such  rules  or  concessions,  but  u-x-^i^ 
flowed  from  their  original  chartered  rights,  which  bestowed  upon 
them  the  whole  of  the  soil.  But  as  it  was  their  interest  to  encourage 
the  population  and  settlement  of  the  province,  they  erected  an 
offije,  and  laid  down  certain  rules  for  its  government,  and  the 
government  of  those  who  might  wish  to  acquire  rights  to  the  un* 
appropriated  lands  in  the  province,  reserving  to  themselves  a  right 
to  appropriate  one  tenth  of  the  whole  to  themselves,  for  their  pri- 
vate and  individual  uses.  From  hence  the  following  principles 
resulted:  that  all  -persons,  complying  with  the  terms  thus  held 
out,  acquired  a  right  to  the  proportion  of  land,  thus  appropriated, 
not  only  against  other  individuals,  who  might  thereafter  attempt 
to  appropriate  the  same  land,  but  even  against  the .  proprietor 
himself,  unless  he  had  previously,  and  by  some  act  of  notoriety, 
evidenced  his  intenUon  to  withdraw  such  land  from  the  genei4d 
mass  of  property,  and  to  appropriate  it  to  his  individual  use.  As 
a  necessary  consequence  of  this  principle,  whenever  such  was  his 
intention,  or  was  made  known  by  a  warrant  of  appropriation  and 
a  survey,  to  make  out,  and  locate  the  ground  thus  withdrawn, 
this  was  notice  tp  all  the  world,  that  no  right  to  the  land,  thus 
laid  off  for  the  proprietaries,  could  be  acquired  by  individuals, 
without  a  special  agreement  with  the  proprietaries,  which  might, 
or  might  not,  be  upon  the  common  terms,  as  the  proprietors  might 
choose.  But  if  before  such  special  appropriation  by  the  proprieta- 
ries, an  individual  had,  in  compliance  with  the  office  rules, 
appropriated  a  tract,  w^^hin  the  bounds  of  the  tract  thus  laid  off 
for  the  proprietaries,  such  prior  appropriation,  would  no  other- 
wise affect  the  rights  of  the  proprietaries,  than  in  relation  to  the 
parucular  tracts  thus  claimed.  His  right  to  the  residue,  remained 
unaffected.  On  thi^  ground  the  right  of  the  first  proprietor  stood 
at  the  time  of  his  death,  and  so  continued  to  exist,  in  his  legal 
representatives,  until  the  year  A.  D.  1779,  when  a  law  of  this  state 
was  passed,  divesting  the  proprietaries  of  all  their  estate,  right  and 
dtle,  in,  or  to,  the  soil  of  Pennsylvarua^  and  vesting  the  same  in  the 
Commonwealth.  But  in  this  law,  certain  portions  of  land,  within 
the  Commonwealth  are  excepted,  and  the  right  of  the  proprieta- 
Ties,  to  such  portions,  is  confirmed  and  established  forever.  The 
lessors  of  die  plaintiffs,  who  most  undoubtedly  are  entitled  to  all 
the  rights  of  the  proprietaries,  are  compelled  to  date  their  tide, 
from  this  law;  and  therefore  it  is  necessary  for  them  to  show,  that 
the  land  in  question,  is  part  of  a  tract  of  land,  called  and  known 
by  the  name  of  a  proprietary-tenth  or  manor;  which  ws^s  duly  sur- 
veyed, and  returned  into  the  land-office,  on  or  before  the  4th  of 
July  1776. 

They  are  to  prove,  1st,  that  this  was  in  1779  called  and  known 
by  die  name  of  a  proprietary-tenth  or  manor.  The  words  of  the 
law  arc  peculiar.  As  to  their  private  rights,  they  must  be  such 

whereof 
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1805.  whereof  they  were  in  1779  possessed,  orto.which  thcjr  were 
ym^-Y-m^  entitled*  But  as  to  the  tenths  or  manors,  it  was  sufficient  if  they 
were  known  by  that  name,  and  had  been  surveyed  and  returned, 
before  the  4th  of  yuiy  177G.  These  eTcpressiohs  respecting^  the 
manors,  vvere  rendered  necessary,  to  avoid  giving  the  word  mai^ 
a  technical  meaning;  for  there  were  no  manori3,  in  a  legal  accep- 
tation of  the  word,  in  tnis  state,  but  there  were^many  tracts  of  land 
appropriated  to  the  sepai-ate  use  of  the  proprietaries,  to  which  this 
name  had  been  given.  The  first  inquiry  therefore,  under  this 
head,  is,  was  the  land  in  questioa  part  of  a  tract  of  land  called, 
and  known  as  a  manor,  in  the  year  1776  or  1779?  To  prove  thia 
fact,  the  licences  granted  by  Thotnas  Penn^  in  1736,  to  about  50 
settlers,  in  different  parts  of  the  first,  as  well  as  second,  survey,  in 
which  tliis  is  called  the  manor  of  Sprtngetsbury^  is  strongly  relied 
upon,  to  sHpw,  thai,,  even  at  that  early  period,  it  hsid  acquired  this 
name:  The  tenor  of  the  warrants  afterwards  granted  tor  lands 
within  this  manor,  varj^ing  from  the  terms  of  the  comnion  warrants, 
and  this  variance  proved  by  wimesse^^  as  marking  this  for  manor 
land:  The  testimony  of  witnesses  to  show  that  the  west  line  of  this 
manor  was  always  reputed  to  go  considerably  beyond  Tork  to 
Oyster^s.  The  practice  of  surveyors  and  public  officers,  whenever 
warrants  were  issued  to  survey  lands  in  the  manor.  But  even  if 
this  tract  of  land  had  never  acquired  the  name  of  a  manor,  pripr 
to  1768,  the  survey  made  of  it  in  that  year,  as  a  manor,  is  conclu- 
sive. From  that  period^t  acquired,  by  matter  of  record,  die  name 
of  a  manor;  and  so  it  appears,  by  the  evidence  in  the  cause,  it  was 
called  r.nd  known. 

2d.  Was  It  duly  surveyed  and  returned  into  the  land  office  be- 
fore the  4th  of  July  1776?  That  it  was  surveyed  in  1768,  is 
admitted ;  but,  it  is  contended,  that  it  w  as  not  duly  surveyed.  It  is 
so  contended,  because  it  was  surveyed  in  1 722i  That  survey  it 
is  said,  was  void,  because  made  without  authorit}v  was  not 
executed  by  the  surveyor  general,  and  was  returned  into  the  council 
of  state's  office.  That  survey  then  being  void,  it  is  said,  vitiates  the 
survey  of  1768:  the  former  being  considered  as  the  foundation, 
and  the  latter  as  the  superstructure.  The  survey  of  176^  is  exe- 
cuted, it  is  argued,  under  a  warrant  of  re-survey  in  1 762,  and 
consequently  the  repetition  of  an  act  wllich  has  no  validity,  cannot 
give  it  validity.  It  is  further  argued,  that  the  recital  of  the  loss  of 
the  survey  of  1722,  is  a  mere  pretence,  a  fraud,  to  enable  the. 
proprietaries  to  exchange  bad  land  for  good.  Now  I  do  not  un- 
derstand this  kind  of  logic:  it  is  far  too  refined  for  the  sober 
judgment  of  men  who  have  to  decide.  If  the  invalidity  of  the  first 
survey  can  have  any  effect  upon  the  second,  I  should  suppose  it 
would  establish  it  beyond  all  doui^t;  because,  if  the  first  survey  was 
good,  and  if  the  warrant  of  1762  was  merely  an  order  to  retrace 
the  lines  of  that  survey,  the  counsel  might,  with  some  plausibility 
sit  least,  argue  that  the  surveyor  was  bound  to  pursue  the  lines  of 

the 
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the  lines  of  the  former  survey;  and  this  would  give  colour  to  his  1805. 
observations,  foAnded  on  the  mistake  of  the  public  officers,  as  to 
the  proper  lines"  of  the  sur\'ey.  But  if  the  first  survey  was  unau- 
thorized, and  utterly  void,  then  the  second  could  not,  in  the  nature 
of  things,  be  a  resurvey.  Whatever  wbitis  were  used  in  the  warrant, 
there  is  no  magic  in  that  word.  If  there  never  was  a  former  survey, 
there  could  be  no  resurvey ;  and  consequently  the  sur%'ey,  of  1768, 
%yas  an  original  survey,  founded  on  a  special  warrant,  marking  out 
the  lines  and  bounds,  by  which  the  sur\'eyor  was  to  go,  and  such 
is  the  fact  in  this  case,  although  the  survey  of  ir22,  is  referred 
tp  in  the  warrant  of  1762,  yet  the  lines  to  be  sui-veyed  under  this 
second  warrant,  are  specially  described.  To  those  he  was  confined, 
and  Iiad  he  departed  from  them,  the  survey  would,  unless  it  wa:* 
rectified  by  acceptance,  have  been  void,  as  against  the  proprietary, 
and  he  might  have  directed  k  to  be  made  again.  It  is  not  denied, 
but  that  the  survey  of  1768,  is  in  conformity  with  the  warrant. 
It  was  accepted  as  a  valid  survey,  and  I  cannot  see  upon  what 
ground  the  defendants,  or  any  other  person, can  now  say,  that  it  was;' 
void.  Had  not  the  proprietary  a  right  to  appropriate  to  his.  private 
use,  the  land  included  within  the  sun^ey  of  1768,  in  part  of  the 
tenth,  which  he  had  always  reser\'ed  to  himself?  And  if  the 
warrant  and  sur\'ey  makes  die  appropriation,  what  does  it  signify, 
whether  there  was  a  prior  sui'vcy  or  not?  or  whether  it  was 
good  or  bad?  True,  if  previously  to  the  wan-ant  of  1762,  third, 
persons  had  acquired  a  right  t&  parcels  of  this  land,  or  had  dene 
80  afterwards,  and  before  the  sur\'ey  in  1768,  (but  without  notice 
of  die  warrants,)  the  proprietaries  would  have  been  bound  to 
make  them  titles,  upon  their  complying  with  the  terms  of  the 
grants  to  them.  But  this  could  not  impeach  his  title  to  the  residue 
of  the  land,  comprehended  within  the  lines  of  the  surv'ey.  Upon 
the  whole  then,  tl\e  court  is  of  opinion,  tliat  this  manor  was  duly 
.surveyed;  aftd  it  is  admitted,  that  the  survey  was  returned  into 
the  land  office,  before  the  4lh  of  yuiy:  1776.  If  so,  tlie  plaintiffs' 
title  is  unquestionable. 

2d.  Has  thi^  defendant  a  better  title  ?  He  claims  by  waiTant, 
in  1747,  regularly  brought  down  to  him,  for  95  Uires.  He  hasnu 
patent,  but  yet  by  the  common  law  of  this  state,  a  warrant  and 
•iurvey,  if  the  consideration  be  paid,  is  considered  a  legal  tide 
against  the  proprietary,  as  much  so  as  if  he  had  a  patent.  If  this 
consideration  be  not  'paid,  then  the  legal  title  is  not  out  of  the 
proprietaries;  but  still  x\tz  waiTaut  holder  has  an  equitable  title, 
which  it  is  in  his  power  to  render  a  legal  <:no,  by  paying  what  ia 
due  to  the  proprietaries.  No  proof  is  given  of  payment  by  the 
flefendcUit,  or  any  one  of  those  under  whom  he  claims,  but  you  are 
called  upon  to  presume  it  from  length  of  time.  Now  in  a  case  of 
this  sort,  there  is  no  room  for  presumption,  the  very  circumstance 
of  the  deft  idailt  appearing  in  court  without  a  patent,  or  without 
shewing,  or  pretendinp;,  that  any  'evfr  was  gi-anted,  destroys  the 
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1805.  presumption,  which  length  of  time  might  have  created.  For  if  he 
had  paid,  he  would  have  been  entided  that  moment  to  a  patent: 
the  one  was  the  necessary  consequence  of  the  other.  Men  might 
long  forbear  to  call  for  this  confirmation  of  their  tides,  from  the 
inconvenience  of  paying  the  consideration,  but  that  he  should  pay, 
and  not  go  on  to  perfect  his  title,  is  altogether  improbable,  and  cer- 
tainly not  to  be  presumed;  but  if  the  jury  could  presume  anything 
from  len^b  of  time,  yet  that  presumption  may  be  repelled  and  in 
thb  case  is. 

The  deed  of  1771,  from  Pence^  the  grantee,  to  Shultz,  proved 
that  he  had  not  paid,  and  the  deed  from  Shultz^s  executors  to 
Stumps  in  1794,  that  it  was  not  then  paid.  The  defendant,  there- 
fore, has  not  a  legal  tide  to  authorize  a  verdict  iii  his  favour;  but 
he  has  an  equitable  title,  and  may  compel  a  grant,  upon  paying, 
or  tendering,  what  is  due  to  the  plaintiffs,  with  costs  of  this  suit. 
And  if  the  plsdntiSis  should  then  refuse,  this  court  sitting  in  equity, 
would  compel  them,  at  the  expence  of  paying  costs.  In  the  state 
court,  I  understand,  the  jury  may  make  a  kind  of  special  or  con- 
ditional finding,  in  consequence  df  the  having  no  court  of  equity. 
But  this  court  lutving  equitable  jurisdiction,  your  verdict  must  be 
general. 

Verdict  for  the  Plaintiffs.  (1) 


Guppy  et  al.  versus  Brown. 

A  COMMISSION  had  issued  to  four  commissioners,  jointly, 
to  take  the  depositions  of  witnesses  in  England.  It  was  ex- 
ecuted and  returned  by  three  of  tlie  commissioners  only,  two  of 
whom,  however,  were  of  the  defendant's  nomination. 

At  the  trial  of  the  cause,  the  defendant's  counsel  objected  to 
the  feading  of. the  depositions;  and  cited  1  Bac*  Abr*  202.  2  Inst. 

The  plaintiffs'  counsel  observed,  that  the  commission  had  not 
issued  in  the  usual  form;  but  insisted  that  as  the  defendant's 

(I)  As  some  of  the  persons,  interested  in  the  ejectments  brouf^ht  for  lands 
\\\  Sprinf^eubury  nianop,  had  purchased  from  tlie  state;  and  as  the  state  would 
be  ciititicd  to  all  arrears  of  purchase  money,  if  the  proprietary  title  should  not 
be  esiabtishcu:  the  leg'islature  had  authorised  the  f|^overnor  to  employ  couns^ 
to  assist  the  counsel  of  the  defcudants.  After  the  decision  of  the  above  case, 
the  legislature  appointed  garnet  J^oss  and  yanies  HopkiM,  Esqrs.  to  take  de- 
fence in  the  next  ejectment,  PthrCs  leuee  v!'Grofft  which  was  tried  in  AtrilXjtrm. 
.1806;  and  upon  the  same  charge,  the  same  verdict  was  f^fiven.  Tiie  defendant's 
counsel,  having  tendered  a  bill  of  exceptions,  to  the  charge  of  the  court,  tf* 
rangeme.its  were  made  to  obtain  a  final  decision  in  the  Supreme  Court,  upon  a 
Writ  of  error.  It  appears,  however,  from  the  journals,  that  the  legislature  is  not 
disposed  to  interfere  any  further;  and,  I  have  beeA  informed,  that  terms  of 
conq>tpi|use  have  been  proposed,  and  accepted,  by  the  partiea. 

•  commissioners 


Circuit  Court,  Pbknstlvamia  Distkict.  411 

commissioners  had  attended,  the  objection  could  not  be  maintain-    1805. 
ed  on  his  part. 

By  the  Court:  The  objection  is  fatal.  The  commissioners  do 
not  derive  their  authority  from  the  parties,  but  from  the  Court; 
and  as  it  is  a  special  authority,  it  must  be  strictiy  pursued.  The 
power  given  to  four,  cannot  be  well  executed  by  three,  commb- 
aioners.  ^ 

The  evidence  ovcr-rulciL 

IngcrsoUy  and  Tod^  for  the  plaintifis. 
rrankliHy  and  Dallas^  for  the  defendant. 


CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


April  Term  1806. 

Present  Washington,  an  Associate  Judge  of  the  Supreme  Court. 
Peters,  District  Judge. 


Tlie  United  States  versus  Ricliard,  Jolms. 

THIS  was  a  prosecution,  on  the  2d  section  of  the  act  of  con- 
gress, of  the  26th  of  ifcforcA  1804,  (7  vol.  126.)  which  is 
expressed  in  these  words:  **  Be  it  further  enacted^  That  if  any 
^^  person  shall,  on  the  high  seas,  wilfully  and  corrupdy  cast  away, 
"  bum,  or  otherwise  destroy,  any  ship  or  vessel  of  which  he  is 
^^  owner,  in  part  or  in  whole,  or  in  anywise  direct  or  procure  the 
^^  same  to  be  done,  with  intent  or  design  to  prejudice  any  person 
^'  or  persons  that  hath  underwritten,  or  shall  underwrite,  ^  any 
"  policy  or  policies  of  insurance  diereon,  or  if  any  merchant  or 
'  merchants  that  shall  load  goods  thereon,  or  of  any  other  owner 
"  or  owners  of  such  ship  or  vessel,  the  person  or  persons  offend- 
*'  ing  therein,  being  thereof  lawfully  convicted,  shall  be  deemed 
**  and  adjudged  guilty  of  felony,  and  shall  suffer  death."  (1) 

In  the  course  of  the  prosecution  and  trial,  the  following  points 
occurred. 

I.  The  defendant  was  brought,  by  habeas  corpus^  before  the 
Court,  holding  an  adjourned  session,  on  the"  8th  bf  January 
1806,  when  it  appeared  that,  on  the  2rth  of  December  1805,  he 

( ] )  The  second  member  (if  tlie  section  is  so  inaccurately  expreased,  that  the 
attorney  of  the  district  lhi)ti|rht,  at  first,  there  must  have  been  Bome  error  of 
the  press;  but  the  sccretaiy  of  state  informed  liim,  that  the  printed  copy  was 
tbiind,  upon  a  comnarison>  to  agree  exactly  with  the  roll  See  the  analogous 
JTujftrA  statutes,  4  C^o.  1,  c  12.  v-  3.  11  Geo.  1.  c.  29. 

had 
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had  been  committed  by  the  mayor  of  the  oity  of  Philadelphia^    1806. 
^  chai^ged  on  the  oadi  of  Andrew  Clarke  with  having  on  the  20th  Kmm^<m^ 
^  day  of  August  last,  or  thereabouts,  on  ihe  hig^  seas,  scuttled 
<*  tBe  schooner  Enterprize  of  Baltimore^  with  intention  to  defraud 
<*  die  underwriters,  as  he  believes." 

Thi:  prisonert  counsel  objected,  1st.  That  flie  commitment  was 
vague,  and  did  not  describe  the  oSence,  within  the  words  of  the 
act  of  Congress.  2d.  That  the  oflfence  was  not  committed  within 
the  district  of  Pennsyhaniai  ^and  no  demand  having  been  made 
for  his  surrender  by  the  executive  of  any  other  state,  there  was 
no  law  to  warrant  his  arrest^  or  detention.  3d.  That  the  evidence 
was  not  sufficiend3vstrong)  to  found  an  indictment  against  him 
and  he  was  cntided,  at  ail  evel^,  to  be  discharged  on  bail. 

It  was  answered,  by  the  attorney  of  die  district,  1st.  That  what- 
ever might  be  the  formal  defects  of  the  original  commitment,  the 
Court,  being  now  satisfied  with  the  evidence,  would  remand  the 
prisoner  for  triaL  2d.  That  it  was  not  necessary,  for  that  pur- 
pose, to  g^ve  positive  proof  of  guilt;  but  to  show  probable  cause 
for  the  accusation.  3d.  That  the  case  did  not  come,  at  all,  under 
the  constitutional,  or  legislative,  provisions,  for  the  surrender  of 
a  fugitive  from  the  justice  of  another  state ;  but  it  was  the  case 
of  a  crime  against  the  United  States^  committed  on  thu  high  seas; 
when  the  trial  is  directed  to  be  in  the  district,  where  the  offender 
is  apprehended.  1  vol.  103.  «•  8.  1  voL  72,  3.  s.  33. 

By  the  Court:  Upon  a  habeas  corpus^  we  are  only  to  inquire, 
whether  the  warranto!  commitment  states  a  sufficient  probable  cause 
tobelievC)  that  the  person  charged,has  committed  the  offence  stated. 
We  have  heard  ^e  evidence;  and  cannot  doubt  of  its  sufficiency 
td  that  extent.  We  do  not  think,  that  the  prisoner  ought  either  to 
be  dischai'ged,  or  bailed.  He  must  be  remanded  for  trial. 

II.  When  the  panel  of  jurors  was  called  over,  the  prisoner's 
counsel  claimed  the  right  of  challenging  thirt}'-five  jurors  peremp- 
torily, as  the  offence,  charged  in  die  indictment,  had  been  cre- 
ated, since  the  act  of  the  30th  oi  April  1790  (I  ro/.  113.  s.  30.) 
and  the  right  of  challenge  remained  as  at  common  law.  4  Hawk. 
389.  4  BL  C.  .  The  clause,  respecting  challenges  is  in  these' 
words:  *'  If  any  person,  or  persons  be  indicted  of  treason  against 
•*  the  United  States^  and  shall  stand  mute,  or  refuse  to  plead,  or 
"  shall  challenge  peremptorily  above  the  number  of  thirty-five  of 
**  the  jury;  orif  any  other  person,  or  persons,  be  indicted  of  anyodier 
"  of  me  offences  hereinbefore  setforth^  for  which  the  puaislimcnt 
*'  is  declared  to  be  death,  if  he  or  they  shall  so  stand  niute,  or 
^^  will  not  answer  to  the  indictment,  or  challenge  peremptorily 
"  above  the  number  of  twenty  persons  of  the  jury;  the  Court,  in 
'*  anv  of  the  casfs  aforesaid,  shall  netwithstauditig  proceed  to  the 

*'  trial 
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1806.    ^  trial  of  the  person  or  persons  so  standmg  mute,  or  challenging, 
c».v— ^  <^  as  if  he  or  they  had  pleaded  not  guilty,  and  render  judgment 
**  thereon  accordingly." 

The  attorney  of  the  district,  said  he  was  indifferent  which  way 
the  Court  decided  the  point;  but  it  was  proper  to  remark,  that  the 
29th  section  of  the  judicial  act  referred,  genenUv,  to  the  state 
law,  for  the  rule  relating  to  juries;  (1  vol.  6f.)  that  the  state 
law  limited  the  right  of  peremptory  challenge,  in  cases  like  the 
present,  to  the  number  of  twenty;  that  the  30th  section  of  the 
penal  act  (1  vdL  113.)  obviously  considers  the  whole  law  of  pe* 
remptory  challenge  provided  for,  in  future,  as  well  as  existing, 
capital  cases ;  and  that  it  was  imprope/  to  refer  to  a  common  law 
rule,  if  a  rule  was  prescribed  by  statute. 

Peters,  Justice.  Tlie  words  of  the  penal  act,  when  they  re- 
strain the  common  law  right  of  peremptory  challenge,  also  ex- 
pressly confine  the  operation  of  the  restraint,  to  the  offences  be- 
fore set  forth  in  the  act.  For  offences  not  set  forth  in  the  act,  the 
only  rule  is  furnished  by  the  common  law;  and  it  is  the  privilege 
of  the  prisoner,  that  it  should  be  applied  and  enforced. 

Washington,  jfustice.  The  right  of  challenge  was  a  privilege 
highly  esteemed,  and  anxiously  guarded,  at  the  common  law;  and 
it  cannot  be  doubted,  but  that  at  the  common  law,  a  prisoner  is 
entitled,  on  a  capital  charge,  to  challenge  peremptorily,  thirty- 
five  of  the  jurors.'  If,  therefore,  the  act  of  congress  nas  substituted 
no  other  rule  (^and,  in  the  present  instance,  it  is  clear  that  none 
has  been  substituted)  the  common  law  rule  must  be  pursued. 

It  is  not  easy,  indeed,  to  assign  a  reason,  for  introducing  the 
words,  that  confine  the  provision,  respecting  peremptory  chal- 
lenges, to  offences  before  set  forth  in  the  act;  but  it  is  enough  to 
bind  our  judgments,  tliat  the  words  are  actually  introduced.  (2) 

III.  The  indictment  contained  four  counts:  1st  Count.  That  the 
prisoner  being  owner,  in  whole,  of  a  certain  ship,  or  vessel  csdled 
the  Enterprize  of  Baltimore^  "  the  Baltimore  Insurance  Compa- 
«^  ny,  by  their  president,  and  imder  their  corporate  seal  attested 
**  by  their  secretaiy  did  subscribe  and  underwrite  a  certain  policy 
*^  of  insurance  upon  the  said  ship,  or  vessel,  called  the  Enterprize 
^^  in  the  sum  of  2700  dollars  upon  a  certain  voyage  &c.  And  the 
^^  said  Richard  Johiis  well  knowing  the  premises  with  intent  and 
"  design  wilfully,  comipdy,  unlawfully  and  feloniously  .to  preju- 
^<  dice  the  said  Baltimore  Insurance  Company  &c.  and  by  means 

(2)  In  the  case  of  the  United  State*  v.  ^wsscly  on  an  indictment  for  murder  ' 
on  the  high  «eaSy  tried  at  Octobrr  term  1806,  the  prisoner's  counsel,  at  first, 
cliumed  tnc  right  of  peremptorily  challenging  thirty-five  jurors;  b^t,  that  fte" 
ing  an  offence  set  forth'in  the  penal  law,  was  expressly  embraced  by  the  pro- 
vision limiting  the  peremptory  challenges  to  twenty;  and  the  claim  wa8»  ac- 
cftrdinglv,  o>cr-niled. 

"of 
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^  of  the  afertsaid  insurance  unjustly  to  acquire  to  himself  unlaw-  1B06» 
^^  ful  and  corrupt  gain  and  advantage  on  the  &c.  with  force  and  v^^v"— ^ 
^  arms  on  the  high  seas  &c.  wilfully  corrupdy  unlawfully  and 
^  feloniously  did  cast  away  and  destroy  the  said  ship  or  vessel 
^  called  the  Enterprize  in  and  upon  the  voyage  in  the  said  policy 
*^  of  insurance  mentioned  &c.  to  the  great  damage  of  the  said 
^  Baltimore  Insurance  Company,  against  die  form  oi  the*  act  of  the 
^^  congress  of  the  United  States  &c/'  2d  Count.  That  he  com* 
mitted  the  felony,  by  feloniously  boring  auger  holes  through  the 
bottom  of  the  vessel.  SdCotmt.  That  he  feloniously  directed  and 
mpcured.  the  vessel  to  be  cast  away  and  destroyed.  4f/i  Count, 
That  he  feloniously  directed  and  procured  the  vessel  to  he  ca?5L 
away  and  destroyed,  by  feloniously  boring  auger  holes  through 
the  bottom  of  the  vessel. 

1st.  The  president  of  Hie- Baltimore  Insurance  Company  war^ 
offered  as  a  witness,  to  prove  the  order  for  insurance,  and  the 
subscripdon  to  the  policy.  The  prisoner's  counsel  objected  to  his 
competency;  and  cited  1  P.  IVms*  595.  1  M^NalL  52,  3.  But  die 
objection  was  over-ruled. 

2d.  A  copy  of  the  manifest  of  the  outward  cargo  of  the  Expc-- 
rhnent,  certified  under  the  hands  and  seal  of  the  custoih-house 
officers  of  Baltimore^  was  offered  in  evidence,  after  proof  by  the 
witness,  that  he  had  himself  compared  it  with  the  record.  The 
prisoner's  counsel  objected,  that  there  was  no  evidence,  that  the 
original  manifest  was  subscribed  by  the  prisoner,  or  even  delivered 
by  mm.  The  district  attorney  answered,  that  by  the  21st  section 
or  the  impost  law  (4  voL  Sll,  312.)  it  was  made  the  duty  of  the 
collector  of  the  port,  "  to  record,  in  books  to  be  kept  for  that 
pm^se,  all  manifests;"  and  that,  being  a  record,  the  proof  offered 
was  unexceptionable. 

By  the  Court:  In  that  point  of  view,  the  evidence  is  clearly 
admissible. 

3d«  The  policy  of  insurance,  under  the  corporate  seal  of  the 
CGfmpany,  signed  by  the  president  and  attested  by  the  secretaiy, 
was  offered  in  evidence.  The  prisoner's  counsel  objected,  that 
the  charter  of  incorporation  must  be  produced,  before  any  corpo- 
rate act,  or  instrument,  could  be  given  in  evidence.  The  attorney 
of  the  district  opposed  the  objection,  on  account  of  the  difficulty, 
which  die  precedent  would  create'in  future  prosecutions:  but  the 
Court  deeming  it  necessary  to  establish  die  corporate  capacity  of 
the  Insurance  Company,  he  read  the  acts  of  die  legislature  of 
Maryiand  on  that  subject,  from  the  statute  book,  published  by 
authority;  and  these  being  limited  in  their  du^^atipn,  he  offered 
an  exemplification  of  a  recent  act,  protracting  the  existence  of  the 
corporation  at,  and  beyond,  the  time  of  subscribing  the  policy  in 

question. 
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1806.  question.  The  exemplification,  however,  was  under  the  great 
seal  of  Maryland^  but  was  not  attested  by  the  governor,  or  any- 
other  principal  officer,  of  the  state.  The  prisoner's  counsel  ob« 
jected  to  the  want  of  such  attestation;  but  the  objection  was  over- 
ruled. 

By  the  Court:  The  act  of  congress  declares, >^  that  the jacts  of 
«^  the  legislatures  of  the  several  states  shaQ  be  authenticated, by  hav- 
<*  ing  the  seal  of  their  respective  states  affixed  thereto."  1  vol.  115. 
It  does  not  require  tlie  attestation  of  any  public  officer  in  this 
case;  although  in  all  the  cases  afterwards  provided  for,  such  an 
attestation  is  required.  There  is  a  good  reason  for  the  distinction. 
The  seal  is  in  nself,  the  highest  test  of  authenticity;  and  leav- 
ing the  evidence  upon  that  alone,  precludes  all  controversy,  as  to 
the  officer  entitled  to  affix  the  seal,  which  is  a  regulation  ven" 
different  in  the  different  states. 

4th.  On  the  evidence  in  the  cause,  various  grounds  of  defence 
were  adopted  by  the  prisoner's  counsel,  Lnvisj  Rawle^  S.  Levy^ 
S.  Ewingj  andC*.  Ingersoll^  and  controverted  by  JJflr/fcij,  attorney 
of  the  district,  of  which  the  principal  were  these:  1st.  That  the 
second  section  of  the  act  of.  congress  does  not  expressly  autho- 
rise an  imdictment  against  an  American  citizen;  and  it  would  be 
an  usurpation  of  legislative  power,  to  extend  its  operation  to 
aliens,  committing  offences  on  the  high  seas.  2d.  That  the  act 
does  not  expressFy  embrace  the  case  of  an  insurance  by  a  corpo- 
ration;-and  a  corporation  is  not  included  in  the  description  of 
persons.  3d.  That  the  'ndictment  describes  the  Experiment  to  be 
a  ship  or  vessel^  which  is  not  sufficiently  specific,  ^th.  That  in 
fact,  and  in  law^  the  vessel  was  not  cast  away  and  destroyed. 
Sih.  That  if  the  vessel  were  feloniously  destroyed,  the  evidence 
does  not  prove  the  prisoner  to  be  the  felon.  (3) 

The  Court,  in  the  charge  to  the  jury,  having  reviewed  and 
commented  upon  the  facts,  observed,  that  the  objections,  in  point 
of  law,  would  appear  on  the  record,  and^  might  be  taken  advan- 
tage of,  upon  a  motion  in  arrest  of  jud^ent.  On  the  law,  there- 
fore, the  Court  avoided  giving,  any  opinion  at  present,  except  in 
relation  to  thi^  question, — what  constituted  the  destruction  of  a 
ship,  or  vessel,  within  the  meaning  of  the  act  of  congress?  On 
this  question,  they  had^eliberated  much ;  and,  as  the  result,  re- 
duced to  writing  an  opinion,  which  they  delivered,  in  charge  to 

(3)  In  the  toutse  of  the  defence,  the  foUowinji^  authorities  were  citccl: 
2  Emu  P'  C.  1097, 8.  yohntqnU  Diet,  "  CMf-away.'*  8  Mod.  67.  ea.  48.  /^  74 
ca>  52.  4  Havii^  67*  ^.  2  Burr.  1037.  PlowdAT?.  I  Leach^  215.  Rexy,  Jlarriton. 
'2  Stra,  1241.  8  Mod.  66.  1  Sale,  635.  2  ffaU,  389.  6  List.  202.  4  Bl.  C  831. 
Leach,  109.  Con.  Interp.  2  JTow*.  c.  25.  *.  58,  50.  I6.  c  23.  *.  82.  2  Roi.  Mr.  30. 
5  Mod.  137,  S.  The  attomey-of  the  district  cited  1  XeacAi  215.  1  ^/.  C.  467* 
ZTnst.  703.  1  Woodej.  195. 

the 


Circuit  CourT)  Penkstlvahia  District^  417 

the  jury,  in  the8.e  words:  <^  To  destroy  a  vessel,  is  to  unfit  her    1806. 
*^  for  service,  beyond  the  hopes  of  recovery,  by  ordinary  means.  v,^y— / 
"  This,  in  extent  of  injury,  is  synonytnous  with  cast  away.  It  is 
^  the  generical  term:  casting  away  is  a  species  of  destroying'^  as 
^^  burning  is.  Both  mean  such  an  act^  as  causes  a  vessel  to  perish, 
•*  or  be  lost,  so  as  to  be  irrecoverable  by  ordinary  nieans.'' 

The  defendant  was  acquitted,  owing,  it  is  believed,  to  a  doubt, 
whether  he  had  bored  himself,  or  directed  any  other  person  to 
bore,  the  auger  holes  in  the  bottom  of  the  vessel;  which  was  a 
new  vessel,  picked  up  at  sea,  after  she  was  abandoned,  carried 
into  St^  yago  de  Cuba^  and  there  (the  holes  being  discovered) 
soon  repaired,  and  fitted  again  for  sea. 

Symonds  versus  The  Union  Insurance  Company. 

THE  plaintiff  had  effected,  at  the  office  of  the  defendants,  three 
policies  of  insurance,  dated  the  12th  of  September  1803. 
The  first  on  the  schooner  Diana^  Nicholas  master,  valued  a,t  4500 
dollars;  the  second  on  the  freight  of  the  schooner,  valued  at  1500 
dollars,  and  the  third  on  her  cargo,  valued  at  4O00  dollars;  on  a 
voyage,  "  at  and  from  New-Tork  to  Cape  Franfois  with  liberty  to 
^  proceed  to  another  port,  should  Cape  Franfois  be  blockadcid,  and 
«*  the  vessel  prevented  entering  that  port,  from  that,  or  any  otherj 
•*  cause,  and  at  and  from  thence  back  to  NetU-TorL^*  The  order 
for  the  insurance,  declared  ^^  that  the  assured  is  not  to  abandon, 
•*  if  she  cannot  enter  the  Cape  from  blockade  or  other  cause,  but 
*  liberty  is  giVcn  to  proceed  to  some  other  port.'* 

The  schooner  sailed  from  New-Tork^  on  the  I9i!tk  o{  September 
1803,  with  instructions  "  to  proceed  to  Cape  Franfois;  and,  if  she 
^  could  not  enter,  from  blockade  or  other  cause,  to  steer  towards 
•*the  Bite  of  Z.^0>^anef,.and  enter  either  into  Fort'aU''Prince,  or 
•*  some  other  port  in  the  bite."  On  the  8th  of  October^sht  was  board- 
ed, off  the  island  of  St.  Domingo^  by  an  officer  from  the  Blanche^ 
a  JSritish  frigate,  who  sent  her  papers  on  board  the  Bellerophon^ 
another  British  ship  of  war.  On  the  next  day  capt.  Nicholas  was 
Xakea  on  board  the  BeUerophon^  and  was  informed,  ^that  the 
^  island , of  iSlt.  Domingo  was  blockaded  by  an  English  squadron, 
'^  in  consequence  'of  which  no  vessel  would  be  permitted  to  enter 
*^  any  port  or  harbour,  in  the  said  island;"  and,  to  that  effect,  the 
register  and  papers  of  the  schooner  were  indorsed.  It  appeared, 
also,  from  the  captain's  testimony,  <^  that  he  was  told  he  was  not 
•*  permitted  to  proceed  on  his  intended  voyage,  nor  to  go  to  Cuba; 
**  but  should  proceed  down  to  Kingston^  Jamaica;  that  he  was 
^^  ordered  to  keep  near  the  frigate  Desire^  until  they  had  cleared 
^the  island  of  «S/.  Domingo;  that  on  his  arrival  at  Kingston^  he 
^  was,  also,  told  bv  the, custom -house  officers,  that  he  could  not 
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1806.  ^  clear  out  for  Cuba^  whither  he  was  still  desirqus  of  going;  and 
ixpv-"-^  ^  ^at,  final!}',  the  cargo  was  landed  and  sold  at  Ktngfston.^  The 
proceeds  were  then  vested  in  another  cargo,  with  which  the  ship 
returned  to  New-Tork»  Oq  her  arrival  there,  about  the  17th  of 
December  1 803,  the  plaintiff  abandoned  the  cargo  and  freight  to 
the  defendants,  and  claimeS  as  for  a  total  loss;  to  recover  w^hich 
(deducting  the  proceeds  of  the  cargo,  and  accounting  for  the 
profits  on  the  investment  homeward)  the  present  action  was  in* 
stituted* 

On  the  trial  of  the  cause  these  grounds  of  defence  were  taken: 
Ist.  That  upon  the  specific  terms  of  the  coiitract»  the  assured  had 
not  a  right  to  abandon.  The  consequence  of  being  turned  aside  by 
a  blockading  force  was  contemplated  by  the  parties,  but  not  in- 
sured against;  for,  the  vojage  insured  was  to  the  Cape^  or  to 
another  unblockaded  port  of  Hi:<paniola.  The  whole  island  being 
blockaded,  another  port  must  be  sought  at  the  risquc  of  the  assured; 
the  conduct  of  the  British  being  neither  capture,  nor  arrest;  but, 
simply,  precaution,  to  prevent  a  breach  of  blockack.  2 J.  That  on 
general  principles,  it  is  not  a  case  of  abandonment,  Tor  a  total  loss. 
The  cargo  was  not  prevented  from  an-iving  at  its  place  of  desti- 
nation, by  any  risque  insured  against,  acting  upon  the  subject 
insured  immediately,  and  not  circuitously.  There  has  been  no 
capture,  with  a  view  to  condemnation;  no  an-est,  for  the  purpose 
of  an  embargo,  in  the  service  of  a  foreign  prince;  the  cargo  re- 
mains specifically  the  same ;  the  ship  has  returnt  d ;  wages  have 
been  paid,  and  of  course  freight  has  been  earned;  nothing,  in  short, 
has  affected  the  voyage  insured,  but  the  act  of  preventing  a  breach 
of  blockade,  and  the  low  state  of  the  Kingston  market  j  and  for 
neither  of  these  is  the  underwriter  liable.  2  Marslu  434.  2  Bttrr. 
1198.  1  T.  Rep.  ler.  2  Marsh.  482.  2  Burr.  696.  3  Atk.  195.  2 
Stra.  849.  2  Marsh.  496.  Doug.  219.  1  Esp,  N.  P.  Rep.  237.  3 
Bos.  and  Full.  388.  5  E^p.  N.  P.  Rep.  50.  Mill.  305,  6.  5  East, 
388. 

The  answer,  for  the  plaintiff,  was,  in  general,  that  the  voyage 
insured  had  been  destroyed,  by  the  superior  force  of  a  foreign 
power;  and  that,  independent  of  the  means  taken  to  prevent  a 
breach  of  the  blockade,  the  vessel  had  been  constrained,  against 
the  express  desire  of- the  captain,  to  proceed  to  a  particular  port, 
in  exclusion  of  every  other. 

And  the  Court,  in  the  charge  tothe  juiy,  declared  the  law  to 
be  clearly  with  the  plaintiff;  on  which  a  verdict  was  found  in  his 
favour  tor  tlie  goods  and  freight,  at  the  value  insured,  subject  to 
a  deduction  of  the  proceeds  of  the  homeward  investment. 

Raxule^  for  the  plaintiff. 
Dal/asj  for  the  defendant. 

Conframp^ 
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Conframp  et  al.  versus  Bunel.  ^      ^ 

f^APIAS.  On  a  rule  to  show  cause,  why  the  defendant  should 
^  not  be  discharged  on  common  bail,  the  following  facts  were 
established  by  the  plaintiff:  That  in  the  year  1787,  the  defendant 
gave  his  note  for  55,000  livres,  to  a  person  of  the  nam^  of  Hor» 
guetand^  payable  in  two  instalments,  for  value  received  in  55  ne» 
groee.  Qn  the  8ch  of  February  1787,  the  note  was  assigned  to 
the  plaintiffs,  and  several  psotial  payments  were  afterwards  in* 
dorsed  upon  it.  In  Novnnber  1789,  a  suit  was  instituted  at  PorU 
au^Prince^  to  recovtr  the  balance;  and  a  judgment,  by  default, 
was  entered  tor  36,666  livres ;  to  recover  which  was  the  object 
of  the  present  action. 

For  the  defendant  it  was  shown,  that  all  the  parties. to  the  con- 
tract were  French  subjects,  resident  in  the  island  of  St.  Domingo, 
at  the  time  the  contract  was  made;  that  they  continued  French 
subjects  at  this  time;  that  in  August  of  the  year  1793,  the  French 
commissioners  (^Po  her  el  znd  Santhorax)  had  proclaimed,  at  Port^ 
aU' Prince^  the  abolition  of  slavery,  and  the  freedom  of  the  ne- 
g;rocrs;  which  the  national  convention  ratified  in  the  February 
ensuing;  4  Edw.  HisU  West  Ind  146.  219.  that,  in  consequence 
of  this  emancipation,  the  very  negroes,  who  bad  bei-n  purchased 
by  the  defendant,  had  been  taken  from  him ;  and  that  with  a  view 
to  the  calamitous  situation  of  the  colony,  the  following  laws  had 
been  enacted  by  the  /'r^ncA  government: 

Ist.  Extract  from  the  law  of  the  6th  of  September  1802. 

^  Sect.  1.  Until  the  1st  of  Vendemmre  16th  year  all  suits  are  sus« . 
*^  pended  as  well  against  the  principal  debtors  as  their  securities  for 
**  debts,  contracted  prior  to  the  1st  of  January  1792,  for  the  pur- 
"  chase'  of  real  property,  or  of  negroes. 

**  Sect.  6.  The  creditors  may  however  take  all  conservatory 
**  steps  for  the  preservation  ot  their  rights,  and  even  have  the 
^^  amount  of  their  debts  liquidated  by  judgments,  but  the  execu- 
*^  tion  thereof  shall  be  stayed  according  to  the  first  section.'' 

2d.  Supplement  to  the  above  law,  of  the  12th  of  Apr%l  1803. 

The  preamble  states  that  doubts  have  arisen,  as  to  the  con* 
struction  of  the  6th  article;  and  the  supplement  declares, 

"  Sect.  1*  That  by  the  words  "  conservatory  steps^^  (actes  con* 
^*  servatoircft)  are  not  to  be  understood  any  acts,  which  would 
^^  prevent  the  effect  of  the  suspensive  clause  of  the  law,  such  as 
^^  attachments  of  property,  levies  on  real  or  personal  estate,  oppo- 
*^^  sitions  to  the  payment  of  rents,  or  other  debts.  Sec 

^*  Sect.  2.  Oppositions  (in  nature  of  attachments)  made  to 
^'  the  payment  oi  principal  sums  due  to  the  debtors,  shall  not  pre* 
^^  vent  such  payments,  but  the  debtor  shall  be  bound  to  make  it 

^^  appear 
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1806*   ^'  appear  within  six  months,  that  he  has  employed  those  capitals, 
in  improving  his  St^  Domingo  plantation,  otherwise  he  will  not 
"  be  entitled  to  the  benefit  of  the  law," 

Upoa  these  premises,  the  defendant's  counsel  contended,  1st. 
That  the  contract  of  the  parties  was  to  be  expounded  and  enforced^ 
according  to  the  laws  of /'rrtrtc^'.  \  Bos.  (s?  PuiL  13S.  3  Vez^jwu 
446.  4  Vez.juru  577.  1  Bl.  Rep.  258.  1  H.  BI.  6G5.  690.  4  T.  Rep. 
184.  2d.  That  upon  the  general  principles  of  the  FrenchlRW^  the 
dei^ndant  was  not  liable  to  be  personally  arrested  on  this  con- 
tract, which  does  not  constitute  a  commercial  debt.  7,  Tit.  1.  ArU 
Ord.  of  Com.  p.  386.  3d.  That  the  right  of  action,  to  recover  the 
debt,  was  expressly  suspended  by  the  law  of  the  6th  of  Septem" 
ber  1802;  and  it  was  as  irregular  to  commence  the  suit<  l)ek)re 
the  suspension  had  run  out,  as  it  would  be  to  obtain  judgment 
and  issue  execution. 

The  plaintiff's  counsel  answered:  1st.  That  this  was  a  com- 
mercial debt,  within  the  terms  of  the  authority  cited,  for  which  a 
personal  arrest  was  authorised  by  the  law  of  France.  .2d.  That 
the  law  of  the  6th  of  September  1802,  applies  to  original  causes 
of  action,  and  not  to  cases  in  which  judgment  had  been  previ- 
ously rendered.  3d.  That  even  where  tlie  lex  loci  governs  the 
contract,  it  is  the  law  of  the  country  in  which  the  suit  is  brought, 
that  must  furnish  the  form  of  the  remedy.  Kaini's  P.  £.  567,  8. 
2  Vern.  540.  3  DalL  Rep.  373.  1  Bos.  fcP  ft///.  139,  140. 
4th.  That  the  utmost  benefit,  which  the  defendant  can  reasonably 
claim  from  the  law  oi  September  1802,  is  a  stay  of  execution  till 
the  specified  period  has  elapsed:  but,  in  the  mean  time,  the  plain- 
tiffs should  be  permitted  to  proceed  to  obtain  judgment,  and  to 
secure  the  defendant's  appearance  eventually  to  answer  it. 

The  Court  were  clearly  of  opinion,  that  the  parties  were 
bound  by  tht  law  of  the  6th  of  September  1802;  that  the  present 
case  was  within  the  law;  and  that  the  suspension  of  the  law,  ap« 
plied  as  well  to  the  commencement  of  the  suit,  as  to  the  issuing 
of  an  execution.  > 

The  rule  made  absolute.  (1)     • 

Moylan^  for  the  plaintiffs. 

Du  Ponceau^  and  Dallas^  for  the  defendant. 

(1)  The  defendant's  counsel)  proceeding  on  the  grounds  above  stated,  did 
not  make,  on  this  prelimiifary  question,  the  objection,  that  the  Circuit  Court 
has  no  jurisdiction  of  a  cause,  in  which  both  parties  are  aliens;  an  objection 
that  has,  repeatedly,  been  adjudged  to  be  fatal 
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Russel,  for  the  use  of  Crucet,  versm  the  Union  Insurance  ^-v*-^ 

Company. 

COVENANT  on  an  open  policy,  for  10,000  dollars,  at  a  pre- 
mium of  10  per  cent,  upon  goods  on  board  the  ship  Hibberts^ 
on  a  voyage  at  and  from  the  Havanna  to  New^Tork*  The  case 
was  this:  the  ship  Hibherts  and  her  cargo,  the  property  of  JBritf*A 
subjects,  were  captured  by  a  French  privateer,,  and  carried  into  the 
Huvanna.  They  were  there  claimed  by  Mr.  C.  Frazier^  (an  JEn- 
glish  merchant)  on  the  recommendation  of  captain  Vamittarty 
commanding  a  British  frigate,  for  the  British  owners,  and  an 
order  for  restitution  was  granted  by  the  i9/)ani« A. government,  on 
security  being  given,  for  the  appnised  value,  (to  wit,  the  ship  9655 
doUars,  and  (he  cargo  22,400  dollsrfs,)  to  abide  the  issUe  of  an 
appeal,  made  by  the  captor,  irom  the  order  of  restitution*  The 
captain  had  been  removed  at  sea,  at  the  time  of  the  capture,  and 
sent  to  the  United  States;  but  the  first  and  second  mates,  who 
went  in  the  ship  to  the  .Savanna,  ofiered  the  security;  which 
was  given,  at  their  instance,  by  Mr.  Felix  Crucet  (a  Spofiiardf 
constituted  their  attorney)  a^  the  ship  and  cargo  were  thereupon 
dtlivered  to  him,  on  account  of  the  original  owners;  but  accom- 
panied by  a  written  declaration  from  Mr.  Frazier^  *'  that  ship 
*^  and  eargo  were  subject  to  Crucefs  orders  until  he  shall  be  finally 
^^  indemnified,  for  his  disbursements  for  costs  of  suit,  outfits,  com* 
"  missions,  &c.  and  be  released  from  his  security.''  Crucet  havmg 
determined  to  send  the  ship  and  cargo  to  the  United  States^  wrote 
two  letters,  dated,  respectively,  the  7th  and  23d  of  Jidy  1804, 
to  his  correspondent,  Henry  HiU^  at  New^Tork^  in  which,  aftfer 
representing  die  facts  above  stated,  and  ordering  insurance,  he 
proceeds  in  these  wonis:  "  In  my  letter  of  the  7th  inst.  ordering 
"insurance  on  the  ship  Hibberts  and  cargo,  I  stated  fully  the 
^^  footing  on  which  she  was  delivered  to  me,  by  die  governor  and 
"  auditor  of  war,  on  security  and  mortgoge.;  and  she  now  pnK 
"ceeds  to  your  address,  with  all  the  papers  then  mentioned  on 
*'  board,  besides  the  invoice,  and  bill  of  lading  of  die  cargo. 
"  From  what  are  herewith  inclosed,  you  will  observe,  that  me 
"  mortgage  and  security  have  been  given  for  22,410  dollars,  value 
^t.  of  the  cargo,  and  9655  dollars,,  value  of  the  ship  Hibberti^to  hold 
"that  amount  of  stock,  being  32,065  dollars,  subject  to  the  order  of 
'*  the  court  here,  ilntil  the  appeal,  entered  to  the  supreme  council  of 
"war  in  Madridy  shall  be  decided.  You  will*also  observe,  that 
"  my  account  of  advance^  for  law  costs,  repairs,  sails,  rigging, 
*'  provisions,  advance  wages,  &c  for  the  ship,  in  this  port,  amounts 
"  to  6444  dollars  1|  cents  ;-my  commission  of  guarantee,  on  giving 
"the  security  and  mortgage,  5  per  cent,  on  32,065  dollars,  is 
"  1653  dollars  1  cent;  and  my  commission  for  agency  and  trouble, 
«  2|  per  cent,  826  dollars  4  cents,  maizes  «>tal  8923  dollars  75 

"  cent^. 
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1806.  '^  cents,  and  that  the  l^st  mentioned  sum  of  8923  dollars  74  cents, 
Wv-^  *Vmust  be  paid  to  me  here,  and  I  must  be  entirely  freed  and  re- 
*Meased  in  this  city,  for  the  security  and  mortgage  I  have  given 
"  for  the  ship  and  cargo,  befbre  giving  up  any  part  of  the  proceeds 
"  thereof.  I  have  wrote  to  the  concerned  in  England^  apprizing 
^^  them  of  these  circumstances,  and  that  I  shall  give  them  due 
"  advice,  from  time  to  time,  of  the  progress  of  the  appeal.  You 
^^  will,  I  hope,  exert  yourself  to  dispose  of  the  ship  and  cargo  to 
*^  the  best  advantage,  for  the  benefit  of  the  concerned,  sending  the 
**  account  sales  to  me  here,  as  soon  as  convenient,  in  order  to  ho 
**  transmitted  to  them  in  Enffiand.^* 

The  letter  of  instructions  from  Crucet  to  the  captain  of  tlie 
SihbertSy  directed  him  **  to  proceed  direct  to  New*Torky  and  there 
"deliver  the  letters,  and  othtrr  papers,  to  Mr.  Hetiry  Biii^jxxn.; 
"  and,  in  his  absence,  to  Mr.  Samuel  Russei,  merchant  there,  to 
"  whcon  the  cargo  is  consigned.  These  gentlemen  will,  also,  take 
**  charge  of  the  ship  in  Nexv-Torkj  and  will  furnish  you  with 
*'  money  to  pay  off  the  officers  and  crew ;  and  will  pay  you  any 
"balance  that  may  be  due  to  yourself."  And  the  invoice  was 
headed,  "Invoice  of  the  cargo  on  board  the  ship  Hibberts^  of 
"  Lojidon^  John  Haines^  master,  bound  for  New  Tork^  and  con- 
"  signed  to  Mr.  Henry  Htll^  jun.  merchant  there,  by  Felix 
"  Crucet^  on  account  and  risque  of  the  owners,  underwriters,  or 
"  others  in  England^  or  those  who  may  be  concerned  in  said  ship 
"  and  cargo." 

On  the  13th  of  August  1804,  /•  S.  Waln^  for  Samuel  JHussel^ 
(the  consignee  appointed  by  Crucet^  in  case  of  HilPs  absence)  ef- 
I'ected  the  insurance,  which  is  the  ground  of  the  present  action* 
The  ship  sailed  on  the  voyage  insured;  but  was  captured  by  the'  Le* 
ander  off  Sandy  Hook^  on  the  16th  ot  August  1804,  and  sent  to  Hali* 
fax  J  where  she  arrived  on  the  3 1st  of  Augustt  The  vessel  and  cargo 
were  there  libelled  in  the  court  of  vice-admiralty  as  prize,  and 
claimed  by  the  captain  for  Crucet:  but  by  the  decree  of  the  court,- 
pronounced  on  the  lOth  of  October^  the  claim  was  rejected,  and 
the  judge  "  pronounced  the  ship  and  cargo  to  be  the  property  of 
^^Sritish  subjects,  re^captured  by  his  majesty's  ship  of  war 
^^jUander^  and  decreed  the  said  ship  and  her  cargo  to  be  restored 
"to  the  original  Brititsh  owners,, on  payment  to  the  re-captors  of 
^*  one-eighth  part  of  the  value  thereof,  and  the  claimant  to  pay 
"costs.'  (1)  From  this  decree  ^>€  claimant  appealed;  but  the 
Vessel  and  cargo  were  delivered,  on  security,  to  the  agent  of  the 
original  British  owners,  and  sent  by  him^to  England, 

When  the  ship  was  captured,  it  was  notifiied  to  the  defendants, 
who  agreed  to'  pay  a  just  proportion  of  tlic  expence  of  recovering 

(1)  In  9peakin(r  of  the  deCree  of  restitution,  taking  the  property  from  tlie 
hgindtf  of  a  Spaniard^  who  had  so  fairly  obtained  a  lien  upon  it»  tlie  couit  was 
reminded,  tliat  although  war  was  declared  between  Great  Britain  and  France 
on  the  16th  of  May  1803»  Sfiain  did  not  become  a  party  to  it  till  the  llUi 
January  1805. 
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die  property ;  but  no  actual  abandonment,  or  offer  to  abs^don,  was  1 806. 
made,  until  the  2d  of  November^  when  the  decree  of  the  vice-ad-  u-^— ,/ 
miruky  had  been  received  by  the  plaintiff. 

On  the  trial  of  the  cause,  the  plaintiff's  counsel  read  to  the  jury, 
the  policy,  the  orders  of  Crucet  and  his  agents  for  insurance, 
(which  had  been  communicated  to  the  defendants  at  the  time  of 
effecting  the  insurance)  and  the  Mhole  of  the  record  of  the  pro- 
ceedings in  the  court  of  vice-admiralty;  but  neither  the  original 
hypothecation  to  Crucet^  nor  the  original  bill  of  lading,  nor  the 
original  invoice,  nor  any  other  proof  of  the  special  property  of 
the  plaintiff,  in  the  ship  and  cargo  was  produced:  and  as 
soon  as  the  plaintiff's  counsel  began  to  argue  upon  the  papers 
found  on  board  the  ship,  and  spread  upon  the  record,  (to  wit,  the 
hypothecation,  bill  of  lading,  and  invoice,)  as  proof  of  property^ 
the  opposite  counsel  object^jd,  that  although  the  whole  record  must 
be  read,  it  was  only  evidence  of  the  sentence  of  restitution. 

The  general  defence  was  then  placed  on  these  grounds:  1st. 
That  the  abandonment  was  not  made  in  due  season ;  which,  how- 
ever, was  an  objection*  mentioned,  but  not  strenuously  urged. 
Park.  82.  81*  C^O  ^^2.  1  T.  JRfp.  608.  2d.  That  the  insurance 
was  effected  tlpon  ship  and  goods,  on  account  and  risque  of  the 
original  British  owners,  not  on  the  special  interest  of  Crucet y  for 
his  use  and  indemnity.  ParL  267.  8.  1  T.  Rep.  309.  3d.  That 
the  decree  is  conclusive  to  prove  that  the  property  was  not  m 
Crucet;  and  the  restitution  to  the  original  owners,  was  restitution 
to  him  as  their  agent.  4th.  That  the  statements  of  Crucet  and  his 
agents,  to  the  underwriters,  are  not  evidence  of  the  focts  contained 
in  them  upon  the  present  trial;  nor  are  the  papers  set  forth  in  the 
record  of  the  court  of  vice-admiralty,  legal,  or  conceded,  proofs 
of  property. 

For  the  plaintiff,  it  was  contended,  1st.  That  his  interest  was  of 
an  insurable  nature.  2d.  That  the  nature  of  his  interest  was  coih- 
municated  to  the  defendants,  at  the  time  of  effecting  the  insurance. 
3d.  That  the  loss  of  his  possession,  on  the  capture  and  restitution, 
was  the  loss  ol  his  lien,  and,  in  its  effect,  total.  4th.  That  the  record 
being  read,  without  previous  objection,  or  restriction,  every  part 
of  it  became  evidence  in  itself;  and  the  property  of  the  plaintiff* 
was  proved  by  it.  5th.  That,  however,  the  question  of  propert)' 
was  a  question  of  fact;  and  Uie  papers  oxx  the  record  must,  at  least, 
be  regarded,  as  corroborating  the  statements  of  the  plaintiff  and 
his  agents,  to  prove  his  interest  in  the  subject  insured. 

The  charge  of  the  court  was  delivered  by  the  presiding  judge, 
iti  substance  as  follows: 

Washington,  yustice.  Though  the  case  involves  points  of 
some  novelty,  and  of  considerable  difficulty,  wc  have  so  far  satis- 
fied bur. minds,  that  we  will  not  request  the  jury,  to  reserve  any 

thing 
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1806.    tiling  for  future  consideration,  aUhough  either  party  is  at  liberty 
V"yT^  to  move  for  a  new  trial. 

The  first  and  principal  diflSculty  is,  whether  Cn/Cf It  has  proved 
his  interest  in  the  subject  insured,  by  proper  evidence.  The  record 
of  a  court  of  admiralty  is  alwa3S  evidence  to  prove  a  condemna* 
tion;  but,  ceitainly,  in  cases  between  the  insurer  and  insured,  it  is 
only  evidence,  according  to  the  general  rule,  to  prove  the  cause 
of  condemnation.  On  the  present  occasion,  however,  the  record 
was  read  to  the  jury  without  opposition;  and,  on  this  ground  alone, 
we  decide  it  to  be  an  exception  to  the  ri^le.  For,  if  the  objection 
had  been  made,  the  plaintiff  would  have  enjoyed  an  opportunity 
to  supply  the  proof  by  other  means. 

.The  record  is,  therefore,  considered  as  proof  of  facts,  so  far  as 
it  exhibits  documents,  which,  if  now  produced,  would  be  evidence 
in  the  cause.  This  still  excludes,  on  the  one  hand,  letters  written 
by  Crucet;  while,  on  the  other  hand,  it  admits  those  papers,  au- 
thenticated by  other  sources,  that  show  the  extent  of  his  advances, 
the  nature  of  his  engagements,  and  the  lien  which  he  acquired 
upon  the  ship  and  cargo. 

tJpoh  the  evidence,  thus  admitted,  Crucef  appears  clearly  to 
have  acquired  a  contingent  interest  in  the  property ;  but  it  was, 
at  first,  a  question  ot  great  doubt  with  us,  whether  it  was  an  in- 
surable interest.  As  to  his  actual  advances  of  money,  there  could 
be  no  doubt,  provided  there  was  (as  there  is  not)  satisfactory 
evidence  on  that  point,  independent  of  what  proceeds  from  him- 
self. But  to  the  right  of  insurance,  the  obligation  of  abandonment, 
in  case  of  loss,  would  seem  to  be  an  inseparable  incident;  and  we 
doubted,  whether  Crucet  had  any  thing  in  the  property,  which  he 
could  abandon  upon  a  loss,  and,  of  course,  which  he  was  entitled 
to  insure.  Oh  reflection,  however,  we  conclude,  that,  upon  an  aban- 
donment, the  underwriters  acquire  all  Crwc^f's  rights  and  remedies 
against  the  British  owners:  And,  as  to  the  manner  of  insuring  his 
interest,  it  is  clear^  that  a  person  having  a  lien  upon  a  cargo,  may 
cover  it  by  an  insurance  on  goods; 

It  is  true,  that  the  assured  should  communicate  to  die  under- 
writer, the  nature  of  his  interest  in  the  subject  insured,  though  it 
need  hot  be  specified  in  the  policy ;  and,  on  this  ground,  a  question 
of  fact  arises,  for  the  consideration  oi  the  jur)*.  If  the  insurance 
of  the  special  interest,  and  not  of  the  prificipal  ownership,  made 
a  material  difference  in  the.  risque,  or  would  have  altered  the 
aniouiit  of  the  premium;  and  the  lact  was  not  sulHeitntly  disclosed 
to  the  defendants,  the  omission  would  vacate  the  policy* 

After  this  view  of  the  case,  it  oniy  remains  to  inquire,  whe- 
ther a  loss  has  happened,  which  entitles  the  plaintiff  to  recover?  He 
has  lost'his  posssession :  and  -.litliough  we  will  not  decide,  whether 
the  capture  and  senten<?fe  havtt  destroyed  his  lien;  we  think,  that 
as  they  have  rendered  it  neceas«ry  to  pursue  the  property,  through 
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an  expensive, trouble8ome,and  doubtful,  medium;  he  has  a  right  to    1806. 
consider  the  occurrence  as  a  total  Joss,  and  to  recover  the  amount  Vi^nn^ 
of  the  insurance* 

Verdict  for  the  plaintiff.  (1) 

IngersoU  and  Rawle^  for  the  plaintifT. 

JE.  Ttlghman  and  Dallas^  for  the  defendants. 

(1)  A  motion  was  afterwards  made  for  a  new  trial,  on  the  slni^le  $^und,  that 
there  was  no  proof  of  property  In  the  plaintiff,  «zcept  th&ship^s  papers,  spread 
upon  the  record  of  the  court  of  vice-admiralty.  An  affidavit  was  filed,  stating 
that  Mr.  Ingertoli  had  applied  to  Mr.  Daiiatf  before  the  jurv  were  sworn,  to 
admit  the  record  as  proof  of  property,  which  was  refused;  und  that  the  appli- 
cation of  the  record  to  that  purpose  (after  it  had  been  read)  was  opposed,  as 
soon  as  it  was  attempted.  But  the  motion  was  rejected,  as  Judge  Washinc- 
rtov  adhered  to  the  opinion  delivered  in  the  charge,  and  Judge  Peters  said» 
that  he  had  decided  as  well  on  that  ground,  as  on  the  corroborativ  e  evidence, 
arising  from  the  sameness  of  the  docuraenif  found  in  the  ship,  and  ifiose  de- 
spribed  in  the  communications  to  the  defcendants,  wh«i  the  insurance  ni'as 
^ected. 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


October  Term  1806. 

Present  Washington,  an  Associate  Judge  of  the  Supreme  Couit^ 
Peters,  District  Judge. 


The  United  States  versus  James  M^GilK 

THIS  was  an  indictment  for  the  murder  of  Richard  Budden^ 
containing  three  counts.  1st.  Charging  the  murder  to  have 
been  committed  on  the  high  seas.  2d.  Charging  it  to  have  been 
committed  in  the  haven  of  Cape  Francois.  3d.  Charging  the  mor- 
tal stroke  to  have  bften  given  on  the  high  seas,  and  tlie  death  to 
have  happened,  on  shore,  at  Cape  Francois* 

The  indictment  was  founded  on  the  8th  section  of  the  penal 
law  (1  vol.  102.)  which  provides  **  that  if  any  person,  or  persons, 
"  shall  commit  upon  the  high  seas,  or  in  any  river,  haven,  bason, 
*'  or  bay,  out  of  the  jurisdiction  of  any  particular  state,  murder, 
^^  &c*  every  such  offender  shall  be  deemed,  taken,  and  adjudged 
"  to  be  a  pirate  and  felon,  and  being  thereof  convicted,  shall  suf- 
*«  fer  death." 

Upon  the  evidence  it  appeared,  that  the  prisoner  was  mate  of 
the  brig  Rover^  of  which  Richard  Budden^  the  deceased,  was 
master;  .that,  on  the  3d  of  Maij  1806,  while  the  bYig  lay  in  the 
harbour  ot  Cape  Francois^  the  prisoner  gave  the  deceased  a  mor- 
tal stroke^  with  a  pierce  of  wood;  that  the  deceased,  languishing 
ivithahe  wound,  was  taken  on  shore,  alive,  the  next  morning; 
and  that  he  died  the  day  subsequent  to  that,  on  which  he  was 
taken  on  shore. 

After  a  defence  on  the  merits,  the  prisoner's  counsel  (^Ingersoll 
and  Joseph  Reed)  objected,  in  point  of  law,  that  the  death,  as 

well 
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weU  as  the  mortal  blow,  were  necessarr  to  constitute  murder;  1806. 
and.  that  both  the  death  and  the^blow  must  happen  on  the  hi||h 
seasy  to  give  jurisdiction  to  this  Courts  under  the  terms  of  the  act 
of  congress.  These  positions  were  elaborately  argued;  and  the 
following  authorities  were  cited  in  support  of  them.  1*  Hale^ 
425,  6.  4  Co.  42.  6.  2  Hale^  188.  3  Hawk.  188.  333.  Ploxvd. 
t  I£aie,A27.  Leach  C.  JL  7ilZ.  4  BL  C.  303.  2  Co.  Rep.  93. 
2  Inst.  1  Haxvk.  187.  Easfs  C.  JL  365.  1  Leon.  2rO.  Cro.  £. 
196.  Leach's  C.  L.  432. 

The  attorney  of  the  district  premised,  that  he  was  aware  of 
this  objection  to  the  jurisdiction;  but,  as  there,  was  no  judicial 
decision  uix>n  it,  he  thought  it  a  dut>^  to  bring  it  before  the 
Court,  for  an  authoritative  opinion ;  and  with  that  view  alone,  he 
meant  to  submit  all  the  ideas  which  he  could  suggest,  in  maiu- 
tainance  of  the  jurisdiction.  He  then  considered  the  case,  1st.  On 
the  constitution  and  laws  of  the  United  States^  which  provide 
for  the  definition  and  punishment  of  felonies  and  murders  on  the 
high  seas;  (Const,  art.  1.  ^.  8.  1  vol.  102.  s.  8.  which  provide  for  the 
locality  of  the  commission  of  the  offence,  to  vest  a  federal  juris- 
diction; 1  voi.  lOU  s.  3.  8.  which  provide  for  the  place  and  tri- 
bunal of  trial;  Const,  art.  C.  s.  2.  1  vol.  67.  s.  29  lb.  102.  s.  8. 
lb.  S3,  s.  9.  lb.  55.  s.  11.  which  provide  as  to  the  manner  of 
trial;  Const,  art.  3.  s.  fU  1  vol.  6r*  s.  29.  and  which  provide, 
generally,  that  the  judicial  power  of  the  United  States  shall  ex- 
tend to  all  cases  of  admiralt}'  and  maritime  jurisdiction.  Thus, 
for  every  crime^  \vhetn«fr  of  common  law,  or  admiralty,  jurisdic- 
tion, a  common  law  trial  is  provided  by  juiy,  and  a  place  of  venue 
prescribed;  but  two  things  are  to  be  remarked:  1st. That  there  is^np 
definition  of  the  oifence  of  murd^T  (for  insuince)  with  a  reference 
to  the  common  law,  any  more  than  to  the  civil  law,  which  is  die 
law  of  the  adniiralt}'.  Hd.  That  locality,  as  to  the  commission  of 
a  crime,  is  no  further  limited,  than  as  it  respects  the  high  seas, 
or  is  out  of  die  jurisdiction  of  any  particular  state. 

2d.  On  die  law  of  England.  The  case  would  be  within  the 
constal)le  and  niai*shal^s  jurisdiction,  at  civil  law,  if  the  blow  and 
death  wci'e  both  in  a  foreign  country;  or  the  blow  in  a  foreign. 
countr}',  and  the  death  in  England',  13  R.  c.  2.  2.  3  Inst.  48. 
1  Woodes.  139.  4  Bl.  C.  268.  If  the  blow  was  on  s^a,  and  the 
death  on  land,  neither  the  common  law,  nor  tlie  admiralty,  liave 
jurisdiction;  nor  is  it  a  case  under  the  statute  of  23  H.  8.  *^^^  for 
**  die  murder  was  not  committed  on  the  sea ;"  but  the  constable 
and  marshal  may  tr}-  it,  by  13  R.  2.  Oftcnces  committed  upon  the 
seas,  or  in  other  haven,  river  or  creek,  are  triable,  by  jury,  in  a 
county  to  be  mentioned  in  a  commission,  issued  under  27  //.  8. 
<v  4.  28  //.  8.  c.  15.  The  33  //.  8.  r.  23.  provides  that  "  per- 
**  sons,  who  have  been  examined  before  the  king's  council  upon 
^*  treasons,  murders,  &c.  niav  hct  tricil  in  anv  sliirc^  to  be  named 
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1806.  *^  in  a  commission,"  in  whatever  shire,  or  place,  within  the  king's 
W  y  -^  dominions,  or  without^  such  offence  was  committed.  The  35  ff* 
8.  c.  2.  provides  for  the  trial  of  treasons,  committed  out  of  the 
realm,  by  a  jun',  in  the  King's  Bench,  or  before  commissioners. 
The  11  &?  12  JF.  3.  provides  for  the  trial  of  offences  in  the  co- 
lonies. The  2  G.  2.  c*  21.  pnwides  for  the  trial  of  a  murder 
\vlitrc  the  mortal  blow  is  given  On  the  sea,  or  out  of  England, 
and  the  death  happens  in  England;  or  where  the  blow  is  given 
in  England,  and  the  death  happens  abroad.  Then,  the  only  statute 
that  provides  for  the  case  of  the  mortal  blow  and  the  deiath  both 
happening  abroad,  is  the  33  H.  8.  c.  23.,  under  the  modification 
of  a  previous  examination,  &c.  before  the  king's  council:  and  in 
England  tht  admiral's  civil  law  jurisdiction,  in  criminal  cases,  is 
at  an  end. 

3d.  On  the  civil  law.  The  judicial  power  of  ihc  United  States^ 
extending  to  all  cases  of  admiralty  and  maritime  jurisdiction,  ex 
VI  termini,  embraces  criminal,  as  well  as  civil,  cases;  and  the 
civil  'aw,  being  the  law  in  such  cases,  it  is  to  be  considered^ 
whr.t  the  civil  law  defines  to  be  murder,  as  to  the  act  and  the 
place.  The  intent,  not  the  event,  constitutes  the  crime.  Dig*  ad 
Leg,  Corn*  /.  14.  Dom.  211.  The  crime  is  committed,  if  there 
be  the  will  to  commit  it.  Ibid.  In  /'rofzce,  where  the. criminal 
law  is  founded  on  the  civil  law,  if  a  man  strikes  anothefr,  with 
intent  to  kill  him,  he  is  punished  with  death,  thpugh  the  man  is 
not  killed.  1  Denizart,  585.  The  doctrine  of  all  the  cases  cited 
for  the  prisoner,  which  requires  the  stroke  and  the  death  to  be 
in  the  same  county,  or  within  the  same  jurisdiction,  is  an  inci- 
dent to  the  common  law  trial  by  jur>';  where  the  jury  of  the 
vicinage  are  supposed  to  know  the  fact  of  their  own  knowledge; 
but  it  clearly  has  no  application,  in  cases  where  the  jury  does 
not  come  at  all  from  the  place,  where  any  part  of  the  crime  was 
committed.  Cessante  ratione,  cessat  et  ipsa  lex*  The  civil  law  be-i 
ing  considered,  therefore,  as  the  law  of  the  admiralty,  remains 
under  the  general  delegation  of  judicisd  power  to  the  Courts  of 
the  United  States,  unless  it  is  expressly  modified  by  statute.  So 
far^  as  respects  the  ^definition  of  murder,  it  has  not  been  modi- 
%ed ;  but  the  constitution  and  acts  of  congress  do  provide,  that 
all  crimes,  wherever  committed,  shall  be  tried  by  jury;  and  that 
primes  committed  on  the  high  seas,  shall  be  tried, in  the  district 
where  the  offender  is  apprehended^  or  into  which  he  may  first  be 
brought.  1  vol.  s*  8.  p.  102.  (1)    If,  indeed,  this  reasoning  fails^ 

(])  Afler  the  death  of  c&pt.  Budden,  J/*Cu7  had  been  sent  on  board  the 
Mcdiatorf  an  ariped  vessel,  tliere  put  in  irons,  and  carried  to  Balthnore^  fi*om 
whicji  place  (without  any  arrest,  or  process  issuinc^  against  \\\m)  l.e  vohinta- 
;i!v  came  to  Fhiiadelphia;  and  surrendered  himselt  for  trial  to. a  magistrate. 
The  atloi  hey  of  the  district  suggested,  that,  having  been  first  brought  into 
the  didlrict  of  Maryland,  his  trial  must  be  .thei'e.  But,  after  argument.  Judge 
Peters,  decided,  that  the  provisions  of  th,e  act  were  in  the  alternative;  and 
that  MGiUf  being  first  apprehended  in  Pennsyhaniay  might  be  tried,  and 
ought  to  be  tried,  here. 

.  It 
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it  may  be  doubted,  whether  even  cungress  can  amend  the  law,    1806. 
50  as  to  reach  cases,  like  the  on^  under  consideration,  notwith-  W-y*^ 
standing  the  power  ^^  to  define  and-  punish  piracies  and  felonies 
**  committed  on  the  high  seas;'*  CortftU  art.  1.  s.  8.  since  the 
crime  of  murder  (addpting  the  common  law  definition)  must  be 
consummate,  in  the  mortal  act  and  consequence,  within  the  ju« 

lisdiction  of  the  United  States. 

\ 

Peters,  JuMice.  It  is  a  general  rule  with  me,  to  abstain 
from  the  exercise  of  jurisdiction,  whenever  I  doubt  my  authori- 
ty to  exercise  it.  On  the  present  occasion,  it  is  not  necessary  to 
give  an  opinion,  whether  Uie  present  is  a  case  of  admiralty  and 
maritime  jurisdiction,  upon  the  general  principles  of  the  admi- 
ralty and  maritime  law;  for,  confining;  myself  to  the  8th  section 
of  the  penal  act,  I  find  sufficient  to  decide,  that,  at  all  events,  it 
is  not  a  case  within  the  jurisdiction  of  this  Court*  The  Court 
can  only  take  cognizance  of  a  murder  committed  on  the  high 
seas;  and  as  murder  consists  in  both  the  stroke  and  the  conse- 
quent death,  both  palrts  of  the  crime  must  happen  on  the  high 
seas  to  give  jurisdiction;  not  one  part  on  the  high  seas,  and  an-* 
«ther  part  in  a  foreign  country. 

Washington,  Justice.  The  point,  principally,  urged  by  the 
prisoner's  counseH  is  so  clear,  that  it  .can  receive  little  elucida- 
tion from  argument.  The  oiFence,  of  which  we  have  cognizance, 
is  murder  committed  on  the  high  seas.  Now,  murder  is  a  tech- 
nical term,  of  known  and  settled  meaning;  and,  when  used  by 
the  legislature,  it  imports  the  same,  as  if  diey  had  said,  that  the 
Court  shaU  have  jurisdiction,  in  a  case  of  felonious  killing  upon 
the  high  seas.  We  have  no  doubt,  therefore,  that  the  death,  as 
well  as  the  mortal  stroke,  must  happen  on  the  high  seas,  to  con- 
stitute a  murder  there. 

But  the  more  important  question  is,  whedier  the  present  case, 
remains  unprovided  for,  by  the  laws  of  the  United  States^  The 
judicial  act  gives  jurisdiction  to  the  Circuit  Court,  of  "  all 
"  crimes  and  offences,  cognizable  under  the  authority  of  the 
"  United  States.^'*  1  voL  55.  sr  11.  There  are,  undoubtedly,  in 
my  opinion,  many  crimes  and  offences  against  the  authority  of 
the  United  States,  which  have  not  been  specially  defined  by  law; 
for,  I  have  often  decided,  that  the  federal  Courts  have  a  com- 
mon law  jurisdiction  in  criminal  cases:  and  in  order  to  ascertain 
the  authority  of  the  United  States,  independent  of  acts  of  con- 
gress, against  which  crimies  may  be  committed,  we  have  been 
properly  referred  to  the  constitutional  provision,  that  "the  judi- 
"  cial  power  shall  extend  to  all  cases  of  admiralty  and  maritime 
**  jurisdiction."  But  still  the  question  recurs,  is  this  a  case  of 
admiralty  and  maritime  jurisdiction,  within  the  meaning  of  the 
sonstituticn?    The  words  of  the  constitution  must  be  taken  to 
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1806.  refer  to  the  admiralty  and  maritime  jurisdiction  of  England 
^-^r^mj  (from  whose  code  and  practice,  we  derive  our  systems  of  juris- 
prudence, and,  generally  speaking,  obtain  the  best  glossary)  but 
no  case,  no  authorit}%  has  been  produced  to  show,  that  m  England 
such  a  prosecution  would  be  sustained  (independent  oJF  acts  of 
parliament)  as  a  cause  oT  admiralty  and  maritime  jurisdiction* 
Nor,  am  I  disposed  to  consider  the  doctrine  of  the  civil  law, 
which  has  been  mentioned,  as  furnishing  a  guide,  to  escape  from 
the  silence  of  our  own  code,  as  well  as  of  the  English  code,  upon 
the  subject. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  present 
is  a  case  omitted  in  the  law;  and  that  the  indictment  cannot  be 
sustained.  It  is  some  relief  to  my  mind,  however,  that  I  have 
no  doubt  of  die  power  of  congress  to  provide  for  such  a  case. 
It  is  time,  that  it  would  be  inconsistent  with  common  law  notions 
to  call  it  murder;  but  congress,  exercising  the  constitutional 
]K)wer  to  define  felonies  cucL^^^Jgh  seas,  may  certainly  provide, 
that  a  mortal  stroke  on  the  Tiign  seas,  wherever  the  death  may 
happen,  shall  be  adjudged  to  be  a  felony. 

Upon  this  charge,  the  yxry  immediately  acquitted  the  prisoner. 


Snell  et  al.  versus  The  Delaware  Insurance  Conipany. 

COVENANT  on  an  open  policy,  lor  2500  dollars,  at  a  pre- 
mium of  10  per  cent.,  'upon  the  brig  Houndy  on  a  voyage 
from  yaniaica  to  New-Tor k*  The  facts  were  these:  the  brig  and 
cargo,  belonging  to  the  plaintiffs,  sailed  on  a  voyage  from  NetU' 
Tork  to  CurocoUy  and  back  again ;  but,  upon  the  return  voyage, 
she  was  captured  by  a  British  cruiser,  and  carried  into  Jamaica^ 
where  vessel  and  cargo  were  libelled  and  condemned,  on  the  31st 
of  July  1804,  for  a  breach  of  blockade.  The  captain,  conceiving 
that  the  vessel  would  be  sold  under  her  value,  requested  Messrs.. 
Campbell  and  O-Harra^  of  Kingston^  to  buy  her  in  for  the  owners^ 
which,  was  accordingly  done,  at  the  price  of  1020/.,  equal  to  about 
3,500  dollars.  For  the  price  of  the  vessel,  amount  of  repairs,  out- 
iits,  &c.  (in  the  whole  1939/.  4^.  11^/.)  advanced  by  Campbell  and 
O^Harra^  those  gentlemen  took  from  the  captain  an  hypotheca- 
tion  of  the  vessel,  to  guarantee  the  payment  of  a  bill  of  exchange, 
which  he  drew  upon  the  owners:  and,  on  the  9th  of  August  1804, 
they  requested  Messrs.  Savage  otidDifgan  lo  pi-ocurc  insurance, 
upon  the  vessel  for  5000  dollars ;  which  was  effected  at  the  office 
i)f  the  Phoenix  Insurance  Company,  upon  the  following  instruc* 
lions: 

"  Brig  Houndy  Thomas  W.  Fidler  master,  at  and  from  yamaica 
*^*  to  Ncw-TorL  We  expect  she  sailed  on  or  about  16th  ult.  and 
'  is  repvc5<cnted  as  ;«.  fine  coppered  vessel:  5000  dollars.         '^ 

«  Said 
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^*  Said  vessel  was  condemned  at  Jamaica  and  purchased  for    180C. 
**  the  former  owners.  This  insurance  was  made  to  cover  the  sums  v.-v-*' 
**  advanced,  whether  the  same  be  secured  by  a  bottomry  bond  or 
**  conditional  assignment  or  otherwise  howsoever.  Premium  five 
**  per  cent. 

^*  Phcenix  Insurance  Company." 

The  owners  of  the  vessel  being  advised  of  these  proceedings, 
stated  to  Savage  and  Dugan^  that  the  above  insurance  was  not 
sufficient  to  cover  her  real  value,  and  directed  a  further  insurance 
for  2,500  dollars,  which  was  eft'ected  by  the  present  policy.  The 
vessel  sailed  from  Jamaica  in  Ategust  1804;  but  was  never  heard 
of  afterwards.  At  the  expiration  ot  a  year,  the  Phcenix  Insurance 
Company  paid  the  amount  of  their  subscription ;  but  the  defend- 
ants refused  payment,  on  which  this  suit  was  instituted. 

At  the  trial  of  the  cause,  the  only  disputed  question  was,  whe- 
ther the  plaintiffs  could  go  into  evidence,  to  prove  the  actual 
value  of  the  vessel  insured;  or  were  bound  by  the  price,  which 
was  paid  for  her,  under  the  condemnation,  at  Jamaica!  On  the 
first  ground,  the  sums  insured  upon  both  policies,  would  be  about 
the  value;  and,  on  the  second  ground,  the  amount  received  from 
the  Phcenix  Insurance  Company,  would  be  about  sufficient  to 
cover  the  loss.  (1) 

Dallas,  for  the  plaintiffs,  maintained  the  first  ground,  and  cited, 
2  Marsh.  529.  534,  535.  Park.  282.  287.  1  Emerig.  263.  Val. 
art.  8.  p.  64.  56.  136.  Mill.  247.  251.  264.  1  Carries^  573. 
2  Carries,  20.  23. 

Rawle  and  Conchj,  for  the  defendants,  urged,  that  the  plaintiffs 
had  no  right  to  insure  more  than  the  vessel  cost  them  at  Ja-- 
7naica;  that  the  Court  ought  not  to  direct  the  jury  to  inquire  into 
the  value  there,  beyond  the  cost;  and  thait  the  plaintiffs,  having 
recovered  the  original  value  from  the  underwriters,!  upon  the 
voyage  to  Ciiracoa,  had  no  right  to  resort  to  that  criterion  of 
value,  on  the  present  occasion. 

But  the  Court  were  clearly  of  opinion,  that  the  plaintiflPs  were 
entided  to  prove  and  to  recover  the  actual  value  of  the  vessel,  at 
the  time  she  was  insured.  They  said  a  contrary  rule,  would  ope- 
rate as  injuriously  to  the  underwriters,  as  to  the  merchant.  For;  if 
the  merchant  could  not  insure  a  ship,  or  goods,  bought  at  a  depreci- 

(1)  It  appeared  in  evidence,  that  the  vessel  was  built  in  1802,  when  .slie 
Gost'8,500  dollars;  that  when  she  sailed  from  Kcvi-York,  in  May  1804,  she  was 
worth  between  7000  and  7,500  doUara ;  that  slie  w  as  insured  on  the  vovag« 
to  Curacoa^  in  a  valued  policy,  at  7000  dollars ;  and  that  she  bad  been  com-    . 
pletely  repaired  at  Jsmuiita 

ated 
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1806*    31^  price,  under  a  forced  sale,  at  their  real  value;  neither  would 
^i_m^^^_^  the  underwriter,  in  a  case  of  loss,  be  entitled  to  show,  upon  an 
open  policy,  the  actual  value  of  the  property,  independent  of  a 
fortuitous  enhancement  of  die  price,  in  a  foreign  market. 

The  yary  found  a  verdict  for  the  plaintiffs,  for  2,378^^^  dol- 
lars, taking,  it  is  presumed,  the  value  in  the  outward  poUoy,  as 
(he  basis  of  their  calculation. 


SUPREME  COURT 


OF 


PENNSYLVANIA. 


December  Term  1806. 

Present  Tilghman,  Chief  Justice. 
Smith,  and         1  t    >^' 


Lyle  versus  Baker  et  al. 

THIS  action  was  instituted,  in  the  Common  Pleas  of  Phild' 
delphza  county,  at  September  term  1806;  and  a  habeas  cor'» 
pus  was  taken  out  by  the  defendants  on  the  1st  of  December  fdl- 
lowing,  to  remc/e  it  into  the  Supreme  Court.  Tod^  for  the 
plaintiff,  alleged  that  the  habeas  corpus  had  issued  too  late,  and 
moved  for  a  procedendo^  on  the  20th  section  of  the  act  of  the  24th 
oi  February  1806  (7  voL  342.)  which  provides,  *^  that  no  action 
"  shall  be  removed  from  any  of  the  Courts  of  Common  Pleas,  to 
"  the  Supreme,  or  Circuit  Courts,  by  consent,  or  otherwise,  un- 
*'  less  the  same  is  removed,  on,  or  before^  the  first  day  of  the 
•*  next  term,  after  the  said  action  shall  have  been,  commenced*^' 

After  argument  in  a  full  Court  (but  Judge  Yeates  being  now 
absent,  owing  to  indisposition)  the  Chief  Justice^  on  the  ITth  of 
January  1807,  delivered  the  following  unanimous  opinion. 

Tilghman,  C  J.  The  case  turns  entirely  upon  the  construc- 
tion of  the  20th  section  of  the  act,  "  to  alter  the  judiciary  system 
**  of  this  commonwealth."  Where  the  intention  ol  the  legislature  is 
clearly  expressed,  it  must  prevail,  whatever  may  be  the  conse- 
quences. But,  in  the  endeavour  to  discover  the  legislative  inten- 
tion^ we  must  so  construe  the  law,  as  not  to  reject  any  of  its 

Vol.  IV.  3K  words; 
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1806.  ^vords;  and  if  there  appf:ars  to  be  a  contradiction  in  the-expres- 
y^t^y^  isions,  we  must  seek  and  pursue,  upon  the  whole,  the  prevailing 
object  and  intent  of  the  law.  Viewing,  then,  all  the  parts  of  the 
section  under  consideration,  I  am  of  opinion,  that  an  action  may 
be  removed  to  the  Supreme  Court,  at  any  time  before,  or  on,  the  ' 
first  day  of  the  term,  succeeding  that  to  which  the  original  writ 
is  rttumed.  The  expression,  **  first  day  of  the  next  term  after 
*'  the  action  shall  have  been  commenced,"  taken  by  itself,  would, 
certainly,  Umii  the  rcmov.il  to  the  first  day  of  the  first  term: 
but  othrr  expressions  (I  mean,  particularly,  the  words,  "  on  or 
**  before^'*)  must,  also,  he  considered ;  and  tlu  y  cannot  be  satisfied, 
if  the  right  of  removal  is  rt  stricted  to  the  first  day  of  the  first 
term.  It  is  impossible  to  remove  an  action,  before  the  first 
day  of  the  term,  to  which  the  writ  is  returnable ;  as  the  \vrit  of 
removal  is  directed  to  the  Court,  in  which  the  action  is  brought, 
and  the  Court  can  have  no  knowledge  of  the  aciion,  until  its  ses- 
sion, at  the  term,  next  succeeding  its  commencement. 

On  this  view  of  the  subject,  we  are  of  opinion,  that  the  inten- 
tion of  jhe  legislature  cannot  be  canied  into  effect,  without  so 
construing  the  act,  as  to  admjt  of  the  removal  of  an  action,  on, 
or  before,  the  first  day  of  the  term  next  after  that,  to  which  the 
original  writ  is  returnable* 

Procedendo  refused. 


Ozeas  verstts  Johnson,  Administrator  of  Foulke. 

CASE  for  money  had  and  received,  &c.  The  plaintiff,  and 
Fovlkc^  the  intestate,  had  been  jointly  concerned  in  a  mer- 
cantile adventure  from  Philadelphia  to  Kerv-Orleans ;  but  there 
was  no  evidence,  at  the  trial,  that  the j' had  ever  setded  their  ac- 
counts; and  this  action  was  brought  to  recover  a  balance  claimed 
by  the  plain lifT.  The  jury,  accordingly,  gave  a  verdict,  in  his  fa- 
vour, for  320  dollars,  subject  to  the  opinion  of  the  Court,  on  a 
lX)int  reserved;  to  wit,  whether  the  plaintiff,  being  a  partner  of 
jp^/Z^eV,  and  equally  concerned  in  the  adventure,  could  recover 
inrthe  present  form  of  action? 

On  arguing  the  point  reserved,  iS".  Levi/j  for  the  plaintiff,  urged 
that  the  action  of  account  render  was  almost  obsolete;  that  the 
action  for  money  had  and  received,  was  in  nature  of  a  bill  in 
equity;  that,  having  no  distinct  Court  of  equity,  equity  had  be.- 
come,  in  effect,  a  part  of  the  common  law  of  Pennsylvania^  ad- 
ministered through  her  common  law  Courts;  and  that  the  sense 
of  the  legiblature,  on  the  subject,  was  manifested  in  the  6th  sec^- 
tion  of  the  act  of  the  1st  of  March  ia06  (7  vol.  p.  562.)  which 
provides,  ^^  that  in  all  cases  where  any  suit  has  been  brought  in 
*^any  Court  of  record  within  this  commonwealth,  the  same  shall 

"not 
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''^  not  be  set  aside  for  informality,  if  it  appear,  that  the  process    1806. 
<^  has  issued  in  the  name  of  the  commonwealth,  against  the  de-  ^««v"— ^ 
"  fendant,  for  monies  owing,  or  due,  &c."    Wats,  on  Part.  221. 
2  Vez.  239.    1  Bac.  Abr.  ZU  36,  37.   CTtpp.  795.  1  DaU.  Rep. 
428.  211. 

HopkimoTiy  for  the  defendant,  admitted,  that  if  a  partnership 
is  dissolved,  and  the  partnership  accounts  setded,  the  creditor 
partner  may  bring  an  action  on  the  case  for  die  balance:  Wats, 
on  Part.  221.  226.  but  he  contended,  that  as  this  was  the  case  of 
a  special  partnership,  in  which  no  accountof  the  joint  adventure  had 
be<in  setded,  an  action  of  assumpsit  could  not  be  sustained.  Wats.- 
116.  2  T.  Rep.  476. 478, 479.  483.  2  Catnes^  293. 296.  Lamerkn  v. 
Caze^  in  the  Circuit  Court  of  the  United  States j  April  T.  1 806. 

The  opinion  of  the  Court  was  deUvered  by  the  Chief  Justicey 
on  die  1st  of  January  1807,  who,  having  stated  the  facts  and. 
point  reserved,  proceeded  as  follows : 

TiLGHMAM,  C.  %  It  was  my  wish  to  support  die  action,  if 
possible;  because  the  jury  have  decided  on  the  merits  of  the 
cause.  But,  upon  a  deliberate  con^deration  orthe  nature  of  the 
acuon,  and  the  authorities  which  have  been  cited,  I  am  convinced 
that  the  phintiif  cannot  recover.  Money  received  by  one  partner^ 
during  the  partnership,  is  nqt  received  for  the  use  of  either,  but. 
for  the  use  of  both,  the  partners.  All  that  either  partner  is  en* 
tidt'd  to,  is  a  moiet}*  of  what  remains,  after  all  the  partnership 
debts  are  paid;  and  the  proper  remedy  for  one  partner  against 
the  .other,  to'olHain  a  settlement. and  payment,  is  an  action  of  ac- 
count render.  In  short,  no  case  has  been  cited  by  the  plaintiiTs 
counsel,  to  show  that  an  action,  like  the  present,  can  he  main- 
tained, unless  the  partners  have  setded  their  account,  and  struck 
the  balance. 

It  is,  then,  of  importance  to  the  administration  of  justice,  that 
the  forms  of  action,  which  originate  in  good  sense,  and  public 
convenience,  should  not  be  confounded.  The  defendant  has  a 
right  and  an  interest,  to  insist  upon  the  preservation  of  the  proper 
form  of  action,  to  enforce  his  partnership  contract  against  him,  of 
which  this  Court  possesses  no  power  to  deprive  him.  It  is,  indeed, 
most  convenient,  that  partnership  accounts  should  be  settled  be- 
fore auditors.  It  .would  often  be  extremely  difikult,  sometimes 
It  would  be  impracticable,  to  settle  them  by  a  jury* 

For  these  reosdns,  we  diink,  that  plaintiff  cannot  maintain  the 
present  action. 

Bender 
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1806. 

v-i^y--^  Bender  'oersus  Fromberger. 

COVENANT.  On  the  trial  of  the  cause  in  Mrch  T.  1806, 
it  appeared,  that  the  defendant  and  his  wife  had  sold  and 
conveyed  a  u-act  of  land  to  the  plaintiff  for  2390  dollars,  by  deed 
dated  the  8th  of  September  1797;  and  had  therein  covenanted, 
"  that  the  defendant  was  lawfully  seised  of  a  good,  sure  and  in- 
"  defeasible  estate  of  inheritance,  in  fee  simple,  in  the  said  land,.and 
"  had  good  right,  full  power,  and  authority,  in  his  ow^n  right,  to 
"  grant  and  convey  the  same  to  the  plaintiff  in  fee."  The  deed, 
also,  contained  a  special  warranty  against  the  grantor  and  his  heirs, 
and  all  persons  claiming-  under  them.  Bender  took  possession  of 
the  premises  and  made  considerable  improvements,  as  well  in 
fences  and  buildings,  as  in  the  cultivation  of  the  soil ;  so  that  the 
property  was  valued,  in  Men/  1802,  at  5000  dollars.  An  ejectment 
was  brought,  however,  at  the  suit  of  Benjamin  Hilton  against 
Bendery  in  the  Circuit  Court  of  the  United  States;  and,  after  a  trial, 
verdict,  and  judgment  for  the  plaintilF,  a  Hab*  Fac,  Possess*  issued 
returnable  to  May  T.  1802,  upon  which  the  possession  was  de- 
livered on  the  4th  of  February  1802.  Bender  then  instituted  the 
present  suit,  in  which  the  declaration  stated  the  covenant,  that  the 
defendant  was  seised  of  an  indefeasible  estate  in  fee  simple,  and 
that  he  had  a  good  right  to  convey  the  same  to  the  plaintiff;  and 
assigned  as  a  breach,  that  the  defendant  was  not  so  seised,  nor 
had  he  good  right  to  convey  the  said  land  in  fee  to  the  plaintiff. 
Profert  of  the  deed  was  made,  but  oyer  was  not  demanded.  The 
defendant  pleaded  Non  inf regit  conventionem^  on  which  issue  Xvas 
joined;  and,  also,  performance  with  leave,  &c.  to  which  the  plain- 
riff  replied,  generally,  non-performance,  and  issue  was  thereupon 
joined.  At  the  trial  of  the  cause,  in  March  tenn  1806,  upon  the 
recommendation  of  the  Court,  and  with  the  consent  of  the  parties, 
a  verdict  was  taken  in  these  terms:  "  The  jur\*  find  for  the  plain- 
"  tiff  6232  dollars  50  cents:  but  if  the  Court  shall,  be  of  opinion, 
''  that  the  plaintiff  is  not  entitled  to  recover  the  value  of  the  im- 
**  provements  made  by  him,  after  he  purchased  of  the  defendants, 
^*  then  they  find  dsCmages  2979  dollars  14  cents,  and  6  cents 
«  costs."  (1) 

Before 

(1)  At  the  trial  of  the  cause,  a  question  of  some  importance  occurred.  The 
defendant  claimed  under  a  sale  by  the  commonwealth  of  the  premises,  as  the 
forfeited  estate  of  yoteph  Griswoid,  who,  it  was  alleged,  h  .dbc  n  attainted,  by 
proclamation,  during  the  revolutionary  war.  His  counsel,  with  a  view  to  main- 
tain the  validity  of  his  title,  ofiTored  to  read  the  proclamation  in  evidence.  The 
opposite  counsel  proved,  that  the  defendant  had  due  notice  of  MUton*s  eject- 
ment; took  part  in  prepsiring*  evidence  for  the  trial;  and  had,  in  fact,  acceded 
to  a  settlement,  in  consequence  of  the  eviction:  And,  they  contended,  tlierefbre, 
that  the  veixlict  in  that  ejectmei^t  was.  conclusive  to  establish  a  defect  of  title. 
After  argument^  (in  which  the  plaintiff's  counsel  cited,  Cro.  /  304.  Sid.  289.  3 
Sfioa,  4-60.  9  Co.  60.  MradiherK^t  tatcy  and  tho  defendant's  counsel  cited^.l  .Slera,' 

40a^ 
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Before  the  argument,  on  the  i)oint,  which  thd  jury  had  thus  1806. 
submitted  to  the  court,  a  motion  was  made  in  arrest  of  judgment,  V^v*-^ 
on  the  following  grounds: 

1st.  That  the  declaration  was  vicious,  inasmuch  as  it  did  not 
assign  a  legal  breach  of  the  covenant. 

2d.  That  there  was  not,  in  any  part  of  the  pleadings,  sufficient 
jnatter,  for  the  court  to  render  judgment  in  favour  of  the  plain- 
tiif. 

3d.  That  it  is  apparent  on  the  record,  that  the  plaintiff  has  no 
cause  of  action. 

In  support  of  these  objections,  it  was  argued, y^r  the  defendarity 
Ist.  That  the  declaration  does  not  aver,  tliat  the  recover}'  in  Hil- 
ton^ s  leanee  v.  Binder^  was  upon  a  title  paratnount.  Freem.  122. 
Hob.  12.  4  Co.  80.  Cro.  J.  674,  5.  Hob.  34.  Ca.  temp.  Hardw. 
271.  Cro.  E.  917.  Cro*  J.  315.  Cro.  E.  823.  Cro.  Car.  5.  Vaugh. 
118.  2  Vent.  61.  Cro.  y.  444.  1  Mod.  292.  1  Lev.  301.  3  Mod. 
135.  3  T.  Sep.  584*  2d.  That  although  the  modern  authorities 
admit,  that  it  is  sufficient,  if  the  breach  is  assigned  in  the  same 
general  words^  as  the  covenant ;  yet,  ini  that  case,  it  b  necessary, 
that  the  replication  should  be  more  specific  and  particular.  Cro. 
£.544.  Cro.  %  171.  4.  T.  Rep.  620.  For  non  inf regit  conven- 
tionem  is  no  plea,  unless  the  breach  is  assigned  affirmatively.  Co. 
Litt.  203.  6.  And  it  is  a  rule  in  pleading,  that  you  cannot  'go  to 
issue  on  a  general  averment  of  performance.  3  fVoodes.  93.  Cowp. 
5/8.  3d.  That  the  declaration  contains  a  profert  of  the  deed;  and, 
according  to  the  practice  of  Pennsylvania^  oyer  must  be  presum- 
ed, 

400.  2  jRoL  JRep.  6.  2a  287.  8  T.  Rep.  378.)  the  chief  justice  delivered  the 
tuuinimous  opinion  of  the  court: 

.TxLCHMAN,  Chief  yuttice.  Some  difficulty  has  occurred  in  deciding^  this 
point;  hut  the  court  have  formed  an  unanimous  opinion,  that  the  evidence  oflTer- 
ed  by  the  defendant,  to  prove  that  he  had  a  j^ood  title  to  the  land  in  question, 
is  inadmissible.  The  title  has  been  already  decided  in  an  ejectment,  the  only 
ili9dein  wliich  title  to  land  can  he  directly  decided ;  and  of  that  ejectment,  the 
defendant  had  full  notice.  If  the  defendant  should  now  be  permitted  to  gfite  his 
title  in  evidence;  and  tlie  jury  Should  find  a  verdict  in  favour  of  it,  the  plaintiffs 
}*emedy,  by  action  of  covenant  on  the  deed,  would  be  g»one ;  and  if  his  title 
should  ultimately  fail,  on  the  trial  of  another  ejectment,'tp  be  brought  by  him, 
lie  would  lose  both  land  and  money.  But.  on  the  other  hand,  if  the  plaintiif 
recovers  in  the  present  suit,  it  is  in  our  power,  by  imposinj^^  terms  upon  him, 
to  do  justice  to  the  defendant.  Indeed,  tlie  plaintiff  has  made  our  interference 
imnecessar)',  by  a  volui^tftry  ofiibr  to  execute  a  conveyance  to  the  defendant  of 
ull  his  right,  upon  receiving  the  damages  awarded  by  tlie  jury.  He*  was  not 
obliged  (as. the  defendant's  counsel  allege)  to  tender  this  conveyance,  before 
he  brqught  the  suit:  it  is  sufficient  if  the  conveyance  is  executed,  when  tlie 
defendant  pays  the  damages. 

\yc  do  not  decide,  :v'hether  tlie  defendant  might  have  gone  into  evidence  of 
the  title,  if  he  had  given  notice  to  the  plaintiff,  immediately  after  Iliium's  re- 
covery, that  he  was  dissatisfied  with  the  verdict,  and  meant,  at  his  own  expence, 
to  prosecute  an  ejectment  against  Hiltoih  to  ti-y  the  question  a  second  time. 
But,' so  far  from  pursuing  tliis  course,  the  defendant's  conduct  has  shiwn  an 
acquiescence  in  the  verdict  and  judgment,  which  i//7fon  obtained. 

The  evidence  refused. 
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1806.  eel,  which  spreads  the  deed  upon  the  record.  ThcUt  aa  it  will 
^t'm^  appear,  that  the  deed  contains  a  special  warranty,  in  the  conclu- 
sion, the  antecedent  express  cov>rnant,  that  the  grantor  was  srised 
of  an  indefensible  estate,  &c.  is  thereby  restrained  and  cpntroukd* 
3  J^v.  46.  1  Lev.  57.  R9p.  temp,  finch  90.  2  Bcfs.  and  Puil.  13. 
3  Bos,  and Pifil.- 565.  57^.  Thus,  independent  of  general  authori- 
ties, the  words  "  grant,  bargain  ani  sell,"  which  by  themselves, 
are  dtxLared  in  an  act  of  assenil)ly,  to  import  a generahvarranty^ 
have  always  been  considered  as  qualified  and  limited,  if  the  deed 
con  lamb  a  subsequent  apecial  wfirranty.  1  St.  Laxu^i  109.  And  on 
this  construction  of  the  deed,  the  plaintiff  had  no  cause  of  action, 
when  the  suit  was  instituted. 

For  the  plaintiffs  it  was  answered,  1st.  That  the  declaration  is 
correct,  in  tcchnur.il  form;  Tor,  in  covenant,  die  bjeach  may  be 
assigned  in  as  general  word^,  us  ?he  covenant.  6  Vvu  421.  pU  2. 
9  Co.  60.  Cro.  y.  301.  G  Vlru  ^"ZAi.  pi.  3.  2  Show.  46a  Sir  7'. 
Roijm.  14.*  C;/?..y.  .169.  2  Bih-.  Ahr.  84.  6  Vhi.  Abr.  422.  pi.  1. 
H'jb.  12l  2  Bo9.  andFitlL  14.  (Jn  note)  ZWoodcs.  92.  5  Bac.  58.  GO. 
2d.  That  the  cases  cited  tor  the  defendant  arose  upon  a  covenant 
for  quiet  enjoyment,  which  cannot  be  broken  without  an  actual 
evitlion;  but  a  rovifnant  of  titk,  may  be  broken  without  eviction, 
upon  prooi'  that  the  grantor  had  not  an  estate  in  fee;  an4,  in  an 
action  for  die  brtach,  It  is  neither  necessary  to  allege,  nor  to  pi'ove, 
an  eviction.  3d.  That  the  declaration. assigns  the  breach  on  the 
fir!>t  covenant  only ;  and  as  oyer  was  never  prayed,  the  second 
covenant  is  not  even  before  the  couru  2Saund.  228. 1  Sound.  233. 

1  Lev.  88.  1  Sawid.  0.  307.  1  T.  Rep.  149.  I  Stra.  227.  Besides, 
the  covenants,  though  they  cannot  be  regarded  as  one  (which  was 
tlie  aise  in  2  Bo.,  and  Pull.  13.)  are  neither  inconsistent,  nor  con- 
tradictory :  the  one  being  a  covenant,  that  the  grantor  has  a  good 
estate  r  the  other  being  a  covenant  of  warranty ;  the  latter  is  mtro- 
duced  into  deeds  by  the  scrivener,  of  course;  but  the  fonucr  is 
only  inserted  upon  the  agreement  and  instruction  of  parties.  A 
special  covenant  infactt  may  restrain  an  implied  covenant;  but 
here  are  two  express  covenants,  which  may  operate  together; 
and  each. should  be  construed  niost  strongly  against  tlic  grantor. 

2  Kcb.  10. 15.  1  Sid.  289.  1  L&o.  183.  1  Sid.  215. 

The  chief  justice,  after  stating  the  pleadings,  and  the  reascuis 
assigned  in  arrest  of  judgment,  delivered  the  opinioii  of  the  court, 
in  the  following  terms: 

TiLGiiJf  AX,  (Jiivf  y'ustice.  As  to  the  arst  point,  although  it 
-^vas  opened  by  the  "uclcudant's  counsel,  yet,  I  think,  in  the  course 
of  die  argvuncnt,  it  v.  as  neaily  abandoned.  It  certainly  Jias  not 
been  su'p|MMtca;  for  many  cases  have  been  produced,  proving 
that  it  is  suilicicnt  to  assign  the  breach  in  terms  as  geni*ral  as 
those  In  which  the  covenant  is  e^^pressed;  i(2)  and  more  than  one 

(2)  5  Bur, 
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of  those  cases,  v^ere  upon  the  ver}'  same  kind  of  covenants  as  the    1806. 
one  now  in  question*  v^^-yi— / 

Xhe  second  point,  amounts,  in  substance,  to  this,  that  the  is- 
sues were  altogether  immaterial. 

It  is  an  undoubted  principle,  that  verdicts,  after  a  trial  of  the 
merits  of  a  cause,  are,  if  possible,  to  he  supported.  For  this  rea- 
son, many  things  are  good  aftf-r  verdict,  whioh  would  be  bad,  on 
demurrer.  Many  thin j^js,  not  alleged  in  the  pleadings,  may  be  jire- 
sumed  to  have  httn  ]3rovtd  on  the  trial;  because,  unless  they  had 
been  proved,  the  juty  could  not,  properly,  have  given  a  verdict 
in  the  manner  they  did.  One  of  the  authorities  (3)  cited  by  the 
plaintiff's  counsel,  went  to  the  point;  that,  upon  a  breach  assign- 
ed, that  the  defendant  was  not  seised  of  a  good  estate  in  fee,  &c. 
to  which  the  defendant  pleaded  non  infregit  conventtonem^  and 
thereupon  issue  was  joined,  the  issue,  though  informal,  was  suf- 
ficient for  the  Court  to  enter  judgment  on.  Now,  this  is  the  very 
s^me  issue  as  one  of  those  joined  in  this  cause. 

But  let  us  consider  the  other  issue,  joined  on  the  plea  of  per- . 
formance,  with  leave,  &c.  This  kind  of  plea  is  peculiar  to  PennsyU 
vanioy  and  is  unknown  in  En ff land.  It  was  invented  to  save  the 
trouble  of  special  pleading,  and  has  been  sanctioned  by  too  long  a 
practice,  to  be  now  shaken.  In  fact,  it  gives  the  defendant  every 
advantage  which  he  could  derive  from  special  pleading,  and  naves 
all  the  labour  and  danger:  for,  upon  notice  to  the  plaintiff,  without 
form,  he  may  give  any  thing  in  evidence  which  he  might  have 

E leaded.*  A  great  number  of  issues,  in  actions  of  covenant,  hav6 
een  joined  precisely  as  this  is;  and  if  this  judgment  may  be 
arrested,on  account  of  the  immateriality  of  the  i§sue,  all  judgments 
founded  on  similar  issues,  are  liable  to  be  reversed,  on  writs  of 
error.  In  considering  the  present  mocion,  the  Court  know  nothing 
but  what  appears  on  the  record.  Now,  how  can  they  say,  that  an 
issue  is  immaterial,  in  which  the  defendant  might,  for  aught  that 
appears,  have  given  evidence  of  all  those  special  matters,  oh 
which  the  merits  of  his  defence  rested. 

The  defendant  has  contt.nded^  that  it  ought  to  have  appeared,  ei* 
ther  in  the  plea,  or  the  replication,  that  the  plaintiff  had  been  evict- 
ed. But,  it  is  to  be  obsen'cd,  that  if  the  cases  cited  by  him,  arc 
examined,  they-  will  be  found  to  be  most,  if  not  all,  of  them,  on 
covenants  for  quiet  enjoyment^  where  the  covenant  was  not  brokien 
widio^it  an  eviction  by  better  tide.  But  a  covenatit,  that  one  is 
seib-ed  of  an  indefeastble  eatate  in  fec^  may  l>e  broken  without  an 
eviction;  and,  in  such  case,  ttie  jur}^  will  give  such  damages  as 
they  think  proper.  Upon  the  whole,  I  am.  clearly  of  opinion,  that 
this  issue  is  not  immaterial. 

I  will  now  consider  tlie  defendant's  thii*d  point,  which  is,  that 
ft  appears,  by  tlie  record,  that  the  plaintiff  has  no  cause  of  action. 

(3)  5  Bac.  Pleat,  title,  Immattridl  and  Informal  luuet,  p*  59,  00 

The 
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1806.  The  defendant's  argumrnt  is  founded  on  this—- chat  the  plaintiff, 
^-•v^  by  making  a  profert  of  the  deed,  has  liro^igbt  its  whole  contents 
before  the  Court;  that  part  of  its  conunts,  is  a  clause  of  special 
warranty,  by  which  they  say,  the  general  covenant  on  which  the 
plaintiff  has  declared,  is  qualified  and  restrained ;  and,  of  course, 
that  the  plaintiff  has  no  cause  of  action,  bt-cause  the  defentliint 
only  warranted  against  hi msi- if,  and  those  who  should  rlain*  .un- 
der him.  To  this  it  has  been  answered,  by  the  plaintiiii  's  counsel, 
and,  I  think,  truly,  that,  ouer  not  having  been  prayed,  no  part  of 
the  deed  appears  to  the  Court,  hut  that  which  the  piaintiff  has 
declared  on;  and,  consequently,  the  Court  can  take  no  notite  of 
the  special  warranty*  But  I  think  it  best  to  deliver  my  opinion 
on  the  effect  of  the  special  warranty,  that  the  defendant  may  not 
be  disquieted,  by  supposing  that  he  had  a  good  defence,  which 
he  has  lost  the  advantage  of  by  a  slip  of  his  counsel.  I  subscribe 
to  the  principle  laid  down  by  Lord  Eldon^  in  the  case  of  Brorwi* 
tng  V.  Wright^  (4)  cited  on  the  part  of  the  defendant,  that  where 
it  manifestly  appears,  from  a  consideration  of  every  part  of  the 
deed,  that  no  more  than  a  special  wairanty  was  intended,  it  shall 
be  so  construed,  although  the  deed,  in  one  part,  contains  words 
of  covenant  of  more  general  import.  To  this  rule,  I  add  the  two 
following  ones:  That,  in  construing  a  deed,  no  part  shall  be  re- 
jected, unless  it  produces  contradiction  or  absurdity;  and  that,  in 
doubtful  cases,  a  deed  is  to  be  construed  in  favour  of  the  grantee. 
The  deed  in  question  contains  a  conveyance  by  the  words  grants 
bargain^  and  sell;  a  covenant  that  tlie  grantor  is  seised  of  a  good 
estate  in  fee  simple,  subject  to  no  incumbrances^  but  a  certain 
ground  rent;  and  a  covenant  of  special  warranty* 

It  has  been  the  prevailing  opinion,  that  by  virtue  of  an  act  of 
assembly,  passed  in  the  year  1715,  (5)  the  words  ^^  grant,  bargain 
^^  and  selV  have  the  force  of  a  general  warranty,  unless  restrained 
by  subsequent  expressions.  To  qualify  the  general  warranty,  it 
has  been  the  custom  of  scriveners  to  insert  a  clause  of  special 
warranty.  And,  I  believe,  it  is  inserted  .pretty  much  as  a  matter 
of  course,  unless  in  cases  where  the  parties  agree  on  a  general 
warranty.  I  believe,  too,  that,  in  Penrviyhania^  the  greater  part 
of  conveyances  have,  as  Mr.  Ingersoll  has  stated,  been  made  with 
special  warranty.  Still  it  remains  to  be  considered,  what  was  the 
intent  of  die  grantor  in  the  present  instance?  The  defendant  con- 
tends that  his  intent  was,  to  give  no  mdre  than  a  special  warranty, 
because  the  clause  of  special  warranty  is  inconsistent  with,  and 
contradictory  to,  a  general  warranty.  Now,  in  this,  I  cannot  agree 
with  him.  It  is  certain  that  the  special  warranty,  and  more,  is 
included  in  the  general  one.  It  is  an  inaccurate  mode  of  convey- 
ancing; but  there  is  no  absurdity  or  contradiction,  in  making  one  . 
covenant  against  yourself  and  your  heirs,  and  another  against  all 

(4)  2  Bot.  ISf  PxdU  14.  (/>)  1  St,  Xor^w,  109.  *.  6. 

mankind. 
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mankiitfL  Th^  special  warranty  was  unnecessniy,  and  is  to  be  1806. 
attributed  to  the'ignorance  of  the  scrivener,  \vho,  probiihly,  thouglit  v,^y"^J^ 
it  was  a  matter  of  coui-se,  without  intending  to  affect  ijjie  ,niore 
general  preceding  covenant;  or,  perhaps,  he  might  think  it  neces^ 
sat}-  to  guard  against  the  effect  of  the  words  "  grant,  bargain,  and 
'**  sell,"  used  in  the  first  part  of  the  deed;  because  the  estate  was 
subject  to  a  ground  rent,  as  appears  from  the  general  covenant, 
in  which  it  is  said  that  the  estate  is  free  from  all  incumbrances, 
except  the  said  ground  rent.  It  has  been  urged,  that  it  is  all  one 
covenant^  becjiuse  the  special  wairanty  is  connected  with  the  pre- 
ceding general  covenant,  by  the  words  and  that.  It  is  very 
common,  to  connect  a  covenant  oi  xvarranty^  and  a  covenant  fov 
further  assurance^  by  these  expressions.  But  what  I  rely,  on,  is 
the  intent  of  the  parties,  manifested  in  the  deed  considered  alto- 
gether. I  do  not  conceive  it  is  possible  for  a  man  of  common 
sense  to  declare,  that  he  engages  that  he  had  a  perfect  estate  iir 
fee  simple,  and  had  a  good  right  to  convey  such  perfect  estate, 
without  intending  to  warrant  to  a  greater  extent,  than  against  him- 
self and  his  heirs.  There  are  no  technical  expressions,  but  such  as 
every  man  understands,  which  is  not  the  case  with  a  special 
warranty.  To  a  common  man  it  is  not  very  intelligible,  that  there 
should  ever  be  occasion  to  warrant  and  defend  against  himself, 
and  all  persons  claiming  under  him;  for,  it  is  ver}'  natural  to  sup- 
pose, that  when  a  man  has  used  words  sufficient  to  convey  his 
estate  to  a  third  person,  he  has  necessarily  done  enouj-h  to  bar 
himself  and  all  persons  claiming  under  him,  without  calling  in  the 
aid  of  a  special  warrant}'.  In  short,  the  insertion  ot  the  clause  of 
special  warranty,  is  gi-nerally  the  act  of  scriveners;  but  I  presume, 
that  no  scrivener  could  be  so  stujMcl  as  to  insert  a  covenant,  that 
**  the  grantor  was  seised  of  an  indefeasible  equate  in  fee,"  unless 
he  had  been  told  by  the  parties,  that  a  general  warranty  wus  in-- 
tended.  I  am,  therefore,  of  opniion,  that  the  special  warranty  in 
this  deed,  has  not  the  effect  of  controiing  the  precedent  general 
covenant,  and  that  judgment  should  be  entered  for  the  plaintiff. 

It  is  proper  to  add,  that  afier  the  conclusion  of  the  argument 
last  night,  I  consulted  with  my  brother  Teates^  who  i:oncuis  with 
m}  opinion,  both  with  respect  to  the  pleadmgs  and  the  construc- 
tion of  the  deed. 


The  Same  Cau^c. 

THE  case  now  came  before  the  court,  on  the  point  submitted 
by  the  verdict;  and  this  turned  upon  the  question,  whetlier 
in  an.  action  of  covenant,  founded  upon  a  deed,  in  which  the  grantor 
ieovenants,  that  he  has  a  good  title  to  the  land  conveyed,  the  gran- 
tee, being  evicted,  is  entitled  to  rec9ver  the  price  of  the  premises 
V^OL.  IV.  n  L 
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at  the  date  of  the  deed,  or  the  improved  value,  at  the  time  of 
the  eviction? 

For  the  plaintiffs  it  was  contended,  that  the  measure  of  damages, 
on  all  covenants,  is  the  amount  of  the  loss  actuallv  sustained ,  and 
though  it  would  seem  irom  the  old  book8,that,in  cases  of  warrant}', 
the  recovery  is  to  be  according  to  the  value  of  the  land,  at  the 
time  of  the  warranty ;  it  was  a  recover}-,  in  those  cases,  of  land 
onh',  and  not  (as  iii  this  case)  of  money  for  damages.  This  po- 
sition was  illustrated  and  supix>rted  by  an  elaborate  argument,  and 
these  authorities:  2  BL  C.  299,  300.  304.  22  Vin.  Ii5,  146. 
"  Vouchee.'"  3  BU  C.  156.  1  Bac.  Abr.  526.  3  Woodes.  91.2. 1  Ld. 
Raym.  107.  2  Ld.  Raym.  1126.  T.  Raym.  77.  30  Ed.  3.  14.  6.  19 
H.  6.  45.  6.  19  H.  6^  61.  Sayre on  Dam.  3, 4,  5,  6.  2  Caines  111. 
Nezv-l'ork.  Bay'^s  Rep.  18.  263.  South  Carolina. 

For  the  defendant^  it  was  taken  as  conceded  ground,  that  on  a 
warranty^  strictly  speaking,  the  value  6f  the  land,  at  the  date  of 
the  warranty,  could  alone  be  recovered,  according  to  the  law  of 
England;  and,  it  was  contended,  that  there  was  r  o  legal,  or  equit- 
able, distinction  between  that  case,  and  the  general  case  of  cove- 
nant^ further  than  the  enlargement  of  the  remedy;  which  was 
limited,  by  the  former,. to  a  recover}^  in  land;  but,  by  the  latter, 
the  personal  estate,  also,  becomes  liable.  2  BL  C.  304.  Godb.  152. 
yohna.  N.  T.  Rep.  379. 

The  opinion  of  the  court,  upon  great  Consideration,  was  deli- 
vered, at  an  adjourned  session,  on  the  17th  of  January  1807. 
The  chief  justice,  after  stating  the  facts,  proceeded  in  the  follow- 
ing terms: 

TilgHjAtak,  Chief  Justice.  The  question  submitted  to  us  by  the 
jury,  has  never  been  decided  in  this  court.  It  is  of  importance,  and 
haft  been  well  argued. 

It  may  be  taken  for  granted,  that  on  a  strict  warranty,  where 
the  remedy  for  the  party  who  loses  the  lands,  is  either  by  voucher, 
or  writ  of  warranfia  cfiartce^  the  recovery  is  only  according  to 
the  value  of  the  land  at  the  time  the  xvarranty  was  created.  This 
is  conceded  by  the  plaintiff's  counsel,  and  very  properly;  for,  many 
authorities  were  cited  directly  to  the  point.  But  this  kind  of  war- 
ranty, which  is  a  covenant  real^  has  long  ceased,  and  has  been 
fuicceeded  by  the  covenants  personal^  introduced  into  modem 
conveyances.  The  latter  have  two  advantages:  the  rei^edy  by 
action  of  covenant  is  more  easy  in  its  form,  and  more  compre- 
hensive in  its  effects;  for,  it  extends  to  the  personal  property  of 
the  warrantor  in  the  hands  of  his  executors;  whereas  the  ancient 
recovery,  in  value,  was  confined  to  land.  I  know  of  no  case  in 
EnglandyVihtrt  it  has  been  decided,  whether  a  recovery  in  an  action 
of  covenant,  could  be  carried  so  far  as  to  include  damages,  lor  im- 
provements made  after  the  purchase;  but,  I  must  suppose,  that 
Sir  William  Bkcistone  was  of  opinion,  that  such  damages  could 
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not  be  included,  otherwise  he  ought  certainly  to  have  mentioned  i866« 
it,  when  he  was  comparing  the  ancient  warranty  with  the  modem  w-yi-iii 
covenants,  which,  he  says,  have  superseded  them.  His  expressions 
are  these :  **  If  he  covenants  for  his  executors  and  administrators^ 
"  his  personal  assets,  as  well  as  his  real,  ai^  pledged  for  the  per- 
"  formance  of  the  covenant,  which  makes  such  covenant  a  better 
<*  security  than  any  warranty,  and  it  has,  therefore,  in  modem 
^*  practice,  totally  superseded  the  other^'  A  general  warranty, 
is  as  comprehensive  in  its  expressions,  as  any  words. made  use  of 
in  modem  covenants.  It  undertakes  to  defend  the  land  to  the 
warrantee,  his  heirs  and  assigns,  against  all  persons  whatever.  It 
is  in  its  nature  a  covenant  rea^  and  since  the  recover}'  on  it  ex- 
tended no  farther  than  the  value  of  the  land,  at  the  time  of  the 
warranty  made,  the  inference  is  verj'  strong,  that  in  thest  personal 
covenants,  which  have  succeeded  to  it,  the  extension  shall  be  no 
greater.  But  the  plaintiff's  covmscl  contend,  that  the  reason 
why  the  recovery  in  value,  on  the  ancient  warrant}',  was  confined 
to  the  value,  at  the  time  of  its  creation,  is,  because  in  real  actions 
no  damages  can  be  recovered.  This  reason  is  unsound.  The  value, 
at  the  time  of  the  voucher,  might  have  been  recovered,  without 
recovering  damages;  and  this  is  evident,  from  some  of  the 
casts  which  have  been  cited ;  particularly,  the  icase  of  Ballet  v. 
Ballet;  where  it  is  decided,  that  in  a  xvavrafitia  diartoe^  if  there  be 
new  buildings,  of  which  the  warranty  is  demanded,  which  were 
Hot  at  the  time  of  the  warranty  made,  the  defendant  must  take 
care  to  shew  the  special  matter,  and  e'w^fr  tntoxh^  warrant}'^,  only 
lor  so  much  as  was  at  the  time  of  the  snaking  of  the  deed,  other- 
wise the  plaintiff  will  recover^  according  to  the  value,  at  the  time 
oi  entering  into  the  warranty.  The  titie  reason,  therefore,  ap- 
pears to  be,  that  the  intention  of  the  parties  was  so  understood, 
that,  the  warranty  should  be  limited  to  the  value  of  the  land,  at 
the  time  of  executing  the  deed. 

The  plaintif{*'s  counsel  cited  a  case  from  22  Vin.  Ab.  145.  pL 
5.  in  order  to  prove,  that  upon  the  implied  warranty,  which  arises 
on  an  exchange  of  land,  the  recovery  in  value,  after  eviction, 
is  according  to  the  actual  loss  sustained*  As  this  seemed  to 
be  at  variance  with  the  general  principles  of  warranty,  t  have 
examined  it  since  the  argument  of  the  cause,  and  find  that  the 
case  was  not  properly  explained.  The  words  of  the  abridgment 
are.as  follow:  '^  If  a  man  recovers  in  v^lue  u|X)n  a  warranty  in 
"  law,  on  m  exchange^  he  shall  have  in  value,  according  to  the 
"  value  xvhkh  he  has  /c6t."  In  support  of  this,  the  case  of  Bustxirdy 
4  Coke  121.  is  cited.  In  the  first  place,  it  is  to  be  remarked,  diat  in 
the  marginal  note  to  pL  6.  in  the  same  page  of  liner ^  it  is  said, 
that  the  same  case  is  reported  in  Crokc  Elizabeth^  Moore^  and  Tel" 
vcrton^  in  neither  of  which  is  such  point  mentioned;  and  it  is 
certain,  from  my  LordCbi^'s  report,  that  the  decision  must  have 
been  extra-judicial;  for  Bustard^s  case  turned  on  a  different  point. 

Bustard 
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1806.  Bustard^  being  evicted  of  the  land  received  by  him  in  exchange* 
Upy— .»  entered  upon  that  which  he  had  given  in  exchange,  by  virtue  of 
the  ipiplied  condition  in  laxv^  which  is  aniisxcd  to  an  exchange;  and 
a  re-entry  was  made  on  him;  in  consequence  of  which  he  brought 
on  action  of  trespass;  and  whether  he  could  recover  in  that  action, 
was  the  question:  so  that  the  court  had  nothing  to  do  with  the 
value  of  the  land.  But  according  to  my  J^ord  Coir's  account  of 
it,  .what  they  did  decide  conceminj^  the  value,  is  not  applicable  to 
the  point  now  before  the  court.  The  decision  is, — ^that  if  A.  who 
has  received  three  acres  in  exchange,  is  impleaded  for  one  acre^ 
and  vouches  B.  from  whom  he  received  thtm,  and  then  the  de- 
mandant'recovers  the  one  acre,  A.  shall  recover  in  value  from  B* 
according  to  the  loss,  that  is  one  acre;  but  not  a  word  is  said 
oonccming  the  time^  to  which  the  value  of  this  acre  is  to  re* 
late.  And  that  is  the  only  question  now  under  consideration. 

It  has  been  contended,  that  the  true  measure  of  damages  in  all 
actions  of  covenant,  is  the  loss  actually  sustained.  But  this  rule 
is  laid  down  too  generally.  In  an  action  of  covenant  for  non-pay- 
ment of  money,  on  a  boxid,  or  mortgage,  .no  more  than  the  prin- 
cipa^l  and  legal  interest  of  the  debt  can  be  recovered,  although  the 
plaihtitf  may  have  suffered  to  a  much  greater  amount  by  the  de- 
fault of  payment.  The  rule  contended  for  by  the  plaintiff's  counsel, 
in  its  utmost  latitude,  applied  to  covenants  like  the  present,  would, 
in  many  instances,  produce  excessive  nrtischief.  Indeed,  the  coun- 
sel have,  hi  some  measure,  giv^n  up  this  rule,  by  confessing,  that 
when  buildings  of  magnijiceiice  are  erected  to  ginitify  the  luxury 
oixht  wealthy^  it  would  be  unreasonable  to  give  damages  to  the 
extent  of  tile  loss;  but  the  ruinous  consequences  would  not  be  icss  • 
to  many  persons,  who  have  sold  lands,  on  which  no  other  than 
itscjul  buildings  hsive  been  erected.  The  rise  in  the  value  ot  land, 
not  only  in  towns  on  the  sea  coast,  but  in  the  interior  part  oi  the 
United  States^  is  such,  that  it  can  hardly  be  supposed  any  prudent 
man  would  undertake  to  answer  the  incalculable  damages,  which 
might  jr\*erwhelm  his  family,  under  the  construction  contended  for 
by  the  plaintiff.  I  have  taken  pains  to  ascertain  the  opinion  of 
lawyers  in  this  state,  prior  to  the  American  revolution,  and  I  think 
myself  warranted  in  asserting,  from  the  information  I  have  re- 
ceived, that  the  prevailing  opinion,  among  the  most  eminent 
counsel,  was,  that  the  standard  of  damages,  was  the  value  of  the 
land  at  the  time  of  making  the  contract.  The  title  of  land  rests  as 
much  within  the  knowledge  of  the  purchaser  as  the  seller;  it  de- 
pends upon  writings,  which  both  parties  have  an  equal  opportu- 
nity of  examining.  If  the  seller  makes  use  of  any  fraud, 
concealment,  or  artifice,  to  mislead  the  purchaser  in  examining  die 
tide,  the  case  is  different,  he  will  then  be  answerable  for  all  losses 
which  .niay  ensue. 

.  Cases  have  been  cited  from  the-civil  law;  but  1  throw  them  out  of 
view,  because  this  ease  csm  h0  decided  only  on  the  principles  of 
the  common  lawn 
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Cases  have,  also^  been  cited  from  law  reports,  in  the  states  of  1806. 
SoiUh'Carnlina  and  NeW'York.  Though  they  are  not  authority  in  u^v**^ 
thisi  Court,  yet  we  shall  ahvay^  be  happy  to  receive  informatioii 
of  the  (pinions  of  the  learned  judges,  in  our  sister  states,  and  al* 
ways  treat  them  with  due  respect.  U]X)n  tlie  point  now  in  question, 
it  seems  there  is  a  difference  of  opinion.  In  South^Carotinait  has 
been  held,  that  the  plaintiflf  is  entitled  to  recover,  according  to  the 
value  at  the  time  of  the  action:  In  NeW'Tork^  that  he  can  only 
recover  accordii\g  to.the  value  at  the'  time  of  the  contract.  On 
these  cases  I  will  only  remark,  that  the  opinions  of  the  judges  in 
South-Carolina^  having  been  given  during  die  hurry  of  a  jury  trial, 
do  not  appear  to  have,  been  ibunded  on  such  mature  deliberation 
as  those  of  the  New^Terk  }\x6^%^  who  made  their  decision  in  the 
Supreme  Court,  sitting  in  bank* 

Upon  the  whole,  I  am  of  opinion^  that  by  the  true  construction 
of  the  covenants  in  die  case  before  us,  the  plaintiff  is  not  entitled 
to  recover  the  value  of  the  improvements  made  by  him,  after  he 
purchased  of  John  Fromberger^  and,  therefore,  that  judgment  be 
entered  for  29r9  dollars  14  cents,  and  costs. 

I  am  authorised  to  say,  that  Judge  Teates^  whose  absence  is 
occasioned,  by  sickness,  concurs  in  this  opinion. 

Smith,  Juatke.  The  question  now  to  be  decided  by  this  Court 
Is  of  great  importance.  I  understand  ^hac  it  has  long  been  discus- 
sed among  the  most  eminent  counsel  in  Pennsifhoania^  and  opinions 
have  been  given  by  some  of  them;  but  that  it  never  has  received 
a  judicial  decision.  I  believe,  on  inquiry,  that  it  never  came  be- 
fore any  Court  in  Pennsylvania^  until  th.e  24th  of  May  1804,  when 
it  came  before  the  Circuit  Court,  holden  for  the  county  of  Nor- 
thumberlahd^hy yxA^ BrackenridgezinA  myself,  in  the  case  of  Wil" 
Ham  Bonham  v.  John  Walker^s  a  Iministrator.  We  said  that  "  it 
*'  is  an  important  question,  and  it  is  proper  that  it  shoiUd  receive  a 
"  solemn  decision  in  bank ;  we  therefore  propose,  that  the  measure 
"  of  damages  should  be  left  to  the  jurj',  on  each  of  these  grounds, 
*'  which  is  done  accordingly."  The  jury  found  *•'  a  verdict  for  die 
"  plaintiff,  for  1092  dollars  17  cents  damages,  on  the  ground  of 
"  the  original  purchase  moneys  and  on  the  ground  of  the  value 
"  of  the  land  at  the  time  of  the  execution,  (eviction)  1602  dollars 
**  21  cents.''. 

After  my  return,  I  was  induced  to  make  diligent  inquir}% 
whether  the  point  had  ever  been  decided,  and  what  had  been  the 
general  opinion  of  eminent  counsel^on  it,  and  the  result  was  that 
expressed  by  the  chief  justice.  Upon  a  very  attentive  perus.il  of 
the  cases  on  the  subject;  the  notes  of  which,  taken  by  mc  then, 
and  annexed  to  that  case,  are  n9w  before  me;  they  did  not,  in  my 
opinion,  warrant  mc  in  drawing  a  diffc-rent  conclusion ;  but  I  saw 
difficulties,  whether  the  question  was  decided  one  way  or  the  other, 
which  made. me  anxioas^  to  hear  it  deliberately  argued:  ready  to 
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1806.    alter  my  opinion,  it  I  should  discover,  that  it  was  not  well  found- 
^mm^-mJ  ed;  or  if  the  opposite  opinion  should  he   supported  by  law,  be 
more  conducive  to  the  general  interest,  and  be  more  agreeable 
genrnrily  to  the  intentions  of  the  parties  to  such  contracts. 

I  have  heard  ii  vcr)  well  argued.  If  the  very  well  arratfged  and 
ablt  ?.rgumcnt  of  the  ingenious  young  gentleman  who  began  (Mn 
Srrgcanf)  has  not  been  able  to  shake  the  opinion  which  I  had  ibrm- 
<id, .1  am  :ij.:^uced  to  btJieve  that  it  is  well  founded,  on  solid  princi- 
ples of  ia»v.  I  must,  therefore,  adhere  to  it  upon  the  present  occasion; 
it  not  being  suggested  that  there  was  ^ny  fraud  or  concealment  on 
the  part  of  the  vendor,  nor  any  knowledge  when  he  sold,  of  any  de- 
fect in  his  title.  Had  c;/«/  of  these  circumstances  occurred,  I  should 
be  of  opinion;,  that  he  would  be  liable  to  the  amount  of  the  loss. 

Although  the  vendor,  on  a  covenant  like  that  in  question,  be 
liable  to  damages  only  to  the  value  at  the  time  of  the  deed;  ytU 
he  may  enter  into  such  a  special  express  covenant,  as  will  make 
him  liable  to  the  value  at  the  time  of  eviction,  and  so  much  will 
the  vendee  on  such  event  be  intitled  to.  In  the  present  case  I 
agree,  that  judgment  be  entered  for  the  plaintiff  for  2979  dollars 
i4centsw 

Brackenridge,  Justice*  I  concur  in  the  decision  of  the  other 
judges,  for  the  reasons  which  have  been  assigned. 

judgment  to  he  entered  in  favour  of  the  plaintiff,  for  2979  dol- 
lars  14  cents,  and  costs. 

Leruisy  Rawle^  and  y.  Sergeant^  for  the  plaintiff. 

M^Kean  (Attorney-General)  and  Ingersoll^  for  the  defendant. 


Dutilh  versus  Gatliff. 

THE  following  case,  was  stated  for  the  opinion  of  the  Court: 
*^  Case.  On  the  24th  qi  September  1799, the  defendant,  Samuel 
Gfttl\£^  underwrote  seven  hundred  and  fifty  dollars  upon  a  policy 
of  insurancie  on  the  schooner  Little  WiiU  belonging  to  yohn  Du- 
tilh  and  Thomas  LUlibridgey  for  whom  the  plaintiff  was  agent,  on 

voyage  at  and  from  Philadelphia  to  IJavanna. 

On  the  26th  of  September  1799,  the  Lhtle  Will  sailed  on  her 
voyage;  from  Philadelphia  for  Havanna^  anr]  on  the  8th  day  of 
October  following,  she  was  captured  by  thn.e  British  privateers, 
and  carried  into  th-;  port  of  Nassau^  Nvxv- Providence^  where  she 
arrived  on  the  13th  of  the  samr  month. 

Upon  her  arrival  in  Nassau^  the  said  schooner  v/as  libelled  in 
rhe  Admiralty  Court,  and  on  the  9th  dayol  November  io\lov/h\Q^ 
was  regularly  acquitted;  and  in  the  whole,  she  remained  thirty 
seven  iJa)s  at  Nt^ssau^  during  t'niriy  five  of  which  she  was  in  cus- 
^odv  of  the  captors;  but  the  fact  of  her  acquitt?.!  waS  not  known 

to 
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to  the  plaintiiF,  until  subsequent  to  the  abandonment  hereafter  men*  1 806. 
tioned :  although  it  was  known  to  John  Dutilh^  one  of  the  ow  ners,  C-v-i^ 
and  supercargo,  who  was  with  her  at  Nassau. 

On  the  13th  day  of  November^  the  plaintift'  wrote  the  letter  of 
abandonment,  enclosing  the  papers  therein  referred  to,  which 
was  received  by  the  defendant  the  same  day. 

On  the  20th  November^  the  said  schooner  sailed  from  Ntssmi 
for  Havanna^  where  she  arrived  on  the  21st  of  the  same  month, 
and  sold  her  cargo,  except  three  boxes  plundered  at  New- Previa 
4ence*  Afterwards  the  said  schooner  sailed  from  Havamia  for 
.Philadelphia^  where  she  arrived  on  the  26th  or  27th  of  February 
in  the  year  1800,  with  «  cargo  of  sugars,  on  wWch  freighr  became 
due  and  was  rieceivjcd  by  Stephen  Dvtilh^  for  the  benefit  of  those' 
who  were  entitled  to  it.  £ach  party  refusing  to  accept  the  schooner, 
she  was  sold  for  wharfage,  and  the  whole  proceeds  of  sale  applied 
to  the  pa}  ment  thereof^ 

The  schooner  lAttk  IVtU  was  American  property,  as  war- 
ranted. 

The  quESTK)N  for  the  Court  is,  whetlier  the  pkintifT  is  entitled 
to  recover  as  for  a  total  loss? 

If  the  Court  shall  be  of  opinion  that  the  loss  was  total,  then  it 
shall  be  referred,^  in  the  usual  form,  to  three  persons,  to  be  ap- 
pointed by  the  Court,  to  ascertain,  what  is  due,  alter  the  legal  atid 
just  deductions. 

^ '  If  the  Court  shall  be  of  opinion  it  was  not  a  total  loss,  it  i^all, 
in  like  manner,  be  referred  to  three  referrees,  or  any  two  of  tbem, 
to  be  appointed  by  the  Court,  to  ascertain  the  partial  loss.,  to  which 
the  defendant  is  liable. 

%  Ingersoll^  for  the  plaintiff. 
iV.  Lexvis^  for  the  defendant.'* 

After  argument,  the  chief  justice  delivered  the  unanimous 
opinion  of  the  Court. 

TiLGHMAN,  Chief  yustice.  On  the  case  stated,  the  question 
submitted  to  the  Court  is,  whether  the  plaintiff  is  entitled  to  re- 
cover for  a  total  loss? 

In  resolving  this  question,  I  shall  divide  it  into  two  points. 

1st.  Did  there  ever  exist  a  total  loss? 

2d.  Supposing  that  there  once  existed  a  total  loss,  has  any 
circumstance  occurred,  which  excludes  the  plaintiff  from  recover- 
ing for  more  than  z  partial  loss? 

1st.  The  case  before  us,  includes  one  of  the  risks  expressly 
mentioned  in  the  policy,  a  taking  at  .sea.  But  it  has  been  objected, 
that  this  taking  was  not  by  an  enemy;  and  that  when  a  belligerent 
takes  a  neutral,  it  is  to  be  presumed  that  the  taking  is  only  for 
the  purpose  of  searching  for  the  |3roperty  of  his  enemy,  or  goods 
rontrabaud  of  war,*  and  that,  in  the  end,  justice  will  be  done  to  the 

neutral. 
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1806.  neutral.  To  a  certain  extent,  there  is  weight  in  this  distinction; 
^■^■v**^  but  it  niust  not  be  carried  too  far.  x^t  the  time  when  the  capture 
in  question  was  made,  the  United  States  acknowledged  th*?  right 
of  the  British  to  detain  their  vessels,  tor  the  purpose  of  a  rrason- 
able  search.  The  bare  taking  of  the  vessel,  therefore,  could  by  no 
means  constitute  a  loss;  and  if  under  suspicious  circumstances, 
she  should  be  carried  into  port,  to  afford  an  opportunity  for  a 
complete  investigaHon,  perhaps,  even  that  ought  not  of  itself  to  be 
considered  as  a  total  loss.  On  this,  however,  I  give  no  opinion.  But 
when  the  captor,  having  carried  the  vessel  into  port,  and  comple- 
ted the  examination  of  the  cargo  and  papers,  instead  of  discharging 
her,  proceeds  to  libel  her  as  prize,  I  think  the  loss  is  complete. 
The  property  is  no  longer  subject  to  the  command  of  the  owner, 
and  it  is  unreasonable  that  he  should  wait  the  event  of  judicial 
proceedings,  which  may  continue  for  years  The  case  of  an  em- 
bargo is  less  strong;  because,  there  the  confiscation  of  the  property 
is  not  intended,  and  a  temporary  interruption  of  the  voyage  is  aU 
that,  tn  general,  is  to  be  apprehended.  Yet  the  assured  is  not 
obliged  to  wait  the  result,  but  may  abandon  immediately  on  re- 
ceipt of  intelligence  of  the  embai^.  Not  many  judicial  decisions 
have  been  produced  on  the  point  in  question.  Where  principles 
are  strong,  it  is  sufficient  that  there  have  been  no  decisions  to  the 
contraiy.  It  appears,  however,  that  in  the  state  of  New^Tork^  the 
precise  point  ha§  been  determined.  In  the  case  of  Mumford  v. 
Chuvch^  decided  in  the  Supreme  Court  of  VeW'York^  July  term, 
1799,  the  assured  recovered  for  a  total  loss,  where  there  was  a 
capture,,  carrying  into  port,  and  libelling  by  a  British  captor, 
although  after  the  abandonment  the  property  was  restored.  It  is 
necessary  that  some  general  rule  should  be  established,  some  line 
drawn,  by  which  die  assured  may  know  at  what  time  he  has  a  right 
to  abandon.  In  most  cases,  the  voyage  is  extremely  injured  by 
proceedings  iii  the  Court  of  Admiralty,  and  the  ey€nt  is  doubtful. 
.  For  it  cannot  be  denied,  that  of  late  years,  such  extraordinary  oc- 
currences have  taken  place  in  war  and  politics,  as  have  very 
much  affected  the  principles  and  practice  of  foreign  Courts  of  Ad- 
miralty. Whatever  may.be  said  of  the  law  of  nature  and  nations, 
and  the  immutable  principles  of  justice,  .we  see  very  plainly  that 
the  Courts  obey  the  will  of  the  sovereign  power  of  their  country; 
and  this  will  fluctuates  with  the  circumstances  of  the  times.  I  an^, 
therefore,  of  opinion,  that  both  by  the  words  and  spirit  of  a  poli- 
cy of  insurance,  the  assured  may  abandon,  when  he  receives 
intelligence  of  the  libelling  of  his  vessel. 
.  2d.  This  brings  me  to  the  consideration  of  the  second  point: 
Has  any  circumstance  i)ccurred,  which  limits  the  plaintiff  to  a 
recovery  for  only  a  partial  loss? 

It  is  contended;  that  such  an  event  has  occurred:  that  the  ves- 
sel was  acquitted  by  the  decree  of  the  Court  of  Admiralty;  that 
sifter  acquittal,  she  proce^ed  on  her  voyagie,  and  that  one  of  the 

owners 
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tdwners  was  on  the  spcK,  and  knew  of  the  acmiittal.  I  do  not  think  i806i 
there  is  much  weight  in  the  circumstance  of  one  of  the  owners  Vi«^-*ii 
being  on  the  spot;  because  the  generjd  agent  of  all  the  owners 
was  in  Philadelphia.  This  general  agent  effected  the  insurance, 
and  conducted  all  the  business  %vith  the  underwriters,  and  the 
owner,  who  was  in  Neto^Providence^  gave  him  ititelligence  of  what 
occurred  from  time  to  time,  and  by  no  means  intended,  from  any 
thing  that  appears,  to  restrain  him  from  making  an  abandonment. 
It  is  true,  that  the  vessel  proceeded  on  her  voyage  after  she  was 
restored:  but  it  is  not  stated,  nor  can  the  court  presume,  that  any 
of  the  owners  acted  in  a  manner  inconsistent  with  the  abandon* 
ment  made  by  their  agent*  It  was  proper,  at  all  events,  to  pursue 
the  voyage  for  the  benefit  of  whoever  might  fee  interested  in  it. 
This  is  the  usual  practice,  and  a  practice  authorized  by  the  policy, 
and  very  much  for  the  advantage  of  the  underwriters. 

The  only  difficulty  in  the  case  before  the  Court^,  arises  from  this 
circumstance;  that  before  the  action  was  brought,  the  vessel  was 
restored,  and  e\'en  at  the  time  of  the  abandcmment,  there  was  a 
tlecree  of  acquittal,  aldiough  re^tituticm  does  not  appear  to  have 
been  actually  made  till  some  days  after.  The  counsel  for  the  de*. 
fendant  have  relied  much  on  the  opinion  of  Lord  Marufeld  in 
the  case  of  Hamilton  v.  Mendez^  to  establish  this  principle,  that  a 
policy  of  insm-ance,  being  in  its  nature  a  contract  of  indemnity*, 
the  plaindfF  cian  recover  no  more  than  the  amount  of  his  actual 
loss  at  the  commencement  of  the  action.  There  is  no  doubt  o£ 
the  soundness  of  the  principle:  I  mean  that  a  policy  is  a  contract 
of  indemnity.  The  only  question  is,  at  what  period  the  rights  of 
the  parties  are  to  be«tested  by  this  principle;  whether  at  the  time 
of  abandonment,  or  of  the  commencement  of  the  action.  ,1  have 
eonsidered  attentively  the  case  of  Hamihoti  v.  Mendez.  It  must  be 
obvious  to  every  one,  that  the  decision  in  that  case  was  perfectly 
right.  It.  was  simply  this;  that  a  man  shall  not  be  permitted  to 
abandon,  and  recover  for  a  total  loss,  when  he  (new,  at  the  time 
of  his  offer  to  abandon,  that  his  property,  which  had  been  lost,  was 
restored,  and  the  voyage  very  little  injured.  But  in  reading  the 
opinion  of  Lord  Mansfield^  we  find  a  want  of  accuracy,  widi  which 
that  great  man  was  seldom  chargeable.  Sometimes  it  appears  as 
if  he  thought  the  period,  for  fixing  the  rights  of  the  insurers  and 
insured,  was  the  commencement  of  the  suit;  sometimes  the  time 
of  abandonment;  ahd  sometimes  he  even  seems  to  extend  his  ideas 
so  fer  as  the  time  of  the  verdict,  'But,  finally,  he  explicitly  declares, 
that  he  decides  nothing  but  the  point  belore  him.  He  seems  ta 
have  felt  a  little  sore,  at  the  improper  application  of  some  general 
expressions  used  by  him,  in  the  case  of  Gossy.  Witf\er8*  Anxious 
to  cut  off  all  pretence  for  doing  the  saqie  in  Hamilton  v.MsndeZy 
he  has  taken  too  much  pains  to  avoid  the  possibility  of  misrepresen- 
tation. Hence  his  argument,  considered  in  the  detsiil,  is  not  altoge- 
ther deat'and  consistent.  Upon  the  whole  of  this  case  oi  Hamilton 
V.  Mendez^  I  think  it  most  safe  to  confine  its  authority  to  ithe  point 
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1806.  actuallydecided^whichwas veiydifFerent  from  that  we  are  nowcon* 
i>^v>— ■/  gidering.  Some  period  mustbefixed  fordeterminingthe  right  of  the 
parties.  •  To  limit  it  to  the  time  of  commencing  the  action  would  be 
of  little  service  to  the  insurers;  for  the  law  being  once  so  ctstab* 
lished,  an  action  would  be  brought  in  every  instance  on  the  first 
default  of  payment.  The  time  of  abandonment  seems  the  most 
natural  and  convenient  period ;  because  the  assured  must  make 
liis  election  to  abandon  or  not,  in  a  reasonable  and  short  time  after 
he  hears  of  the  loss,  and  tKe  property,  being  transferred  by  the 
abandonment,  can  never  after  be  reclaimed  by  the  assured.  Want 
of  mutuality  is  want  of  justice.  There  is  no  reason  why  the  as* 
sured  should  be  bound,  but  the  assurer  left  free,  to  take  advantage 
of  events  subsequent  to  the  abandonment. 

It  has  been  contended  by  the  plaintiffs  counsel,  that  the  right 
to  abandon  would  not  have  been  affected,  even  if  the  property  had 
been  restored  at  the  time  of  abandonment,  because  the  restitution 
was  unknown  to  the  plaintifT.  As  to  this,  I  give  no  opinion,  it  is 
unnecessary;  because  it  is  stated  that  the  vessel  remained  in  the 
custody  of  the  captors  at  the  time  of  abandonment.  The  defend- 
ant's counsel  Have  urged,  that  this  was  the  fault  of  the  captain,  or 
of  otte  of  the  owners,  who  was  at  Nexv* Providence-^  because,  after 
a  decree  of  acquittal,  a  writ  of  restitution  might  have  been  sued 
out.  But  it  not  being  stated,  diat  there  was  any  fault  or  negli- 
p[enc€  in  the  captain  or  owner,  I  do  not  diink  that  the  Court  can 
mfer  it.  It  being  stated  that  the  vessel  remained  in  the  custody 
of  the  captors,  we  mi^st  presume  that  the  custody  was  legal. 
Whether  for  the  purpose  of  giving  the  captors  an  opportunity  of 
entering  an  appeal,  or  for  what  other  purpose  it  was  that  the  restitu- 
tion was  delayed,  we  are  at  a  loss  to  determine.  But,  as  restitudon 
w'as  not  actually  made,  and  as  the  plaintiff  was  ignorant,  even  of 
the  decree  of  acquittal,  his  right  to  abandon  remained  unimpaired. 
Upon  the  whole,  we  are  of  opinion,  that  the  plaintiff  is  entitkd 
to  recover  for  a  total  loss* 

Judgment  for  the  plaintiff.  (1) 

Moliere's  Lessee  versus  Noe. 

EJECTMENT  for  a  house  and  lot  in  Union  street,  between 
Second  and  lliird  streets.  The  plaintiff's  title  was  briefly 
this:  George  Fudge  was  seised  of  the  premises  in  the  year  1796; 
when  JUolierCj  as  the  assignee  of  one  Weston^  instituted  three  suits 

(1)  Since  the  decision  of  Ijiis  case,  the  csise  of  Minelander  v.  The  iMuranee 
Company  if  PennMyhania^  was  argued  in  the  Supreme  Court  of  the  United  States, 
at  Wathington^'m  February  term  1807,  upon  a  writ  of  error  from  tlie  Cii'cuit  Court 
of  the  Penntyhania  district;  and  that  Court(consi8ting  of  Marsh  all,  CA/^^^- 
ticit  Chase,  Johnstoke,  and  Livingstone,  ywticet)  were  of  opinion,  that  in 
the  case  of  neutral,  as  well  as  of  belligerent,  pro])erty,  the  assured,  has  a  right 
to  abandon^  and  to  claim  for  a  total  loss,  a<t  soon  as  the  vessel  is  tfrrestcd, 
taken  possession  of,  and  carried  out  of  the  c  ctrse  of  her  voyag^. 

against 
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against  him,  upon  several  bonds^  returnable  to  March  term  1  /  96,  1 806. 
in  which- judgments  were  regularly  obtained.  Fudge  died,  and  the  \j  ^  luJ 
judgments  were  revived  against  his  administrators,  by  writs  of 
9€ire  facias^  retumsdble  to  December  term  1799;  judgments  were 
diereupon  entered,  on  the  27'th  of  December -^  writs  oiji.fa.  issued, 
.returnable  the  28th oi December^  and  were  returned,  "levied  upon 
•*  real  estate,  inquisition  held,  and  property  condemned."  On  the 
15th  of  January^  a  Vend.  Exp,  issued  returnable  to  March  term 
1800,  which  was  returned,  that  the  premises  had  been  spld  to 
Moliere  for  1000  dollars;  and  on-the  3d  of  March  1800,  sheriff 
Penrose  executed  a  deed  tp  the  purchaser. 

The  defendant  was  tenant  to  Mary  BeerSyVrho  claimed  the 
premises  under  a  sale  made  by  order  of  the  Orphan's  Court,  upon 
the  petition  of  the  administrators  of  Fudge  \  the  intestate  having 
left  two  minor  children.  The  petition  was  presented  in  May  r 
1797,  with  a  list  of  the  creditors  of  the  estate,  in  which  Molter/s  ' 
judgments  were  referred  to ;  the  order  of  the  Orphan's  Court  was 
made  in  June  1797;  the  sale  was  effected  in  yuly\  and  the  ad- 
ministrators executed  a  deed  to  Mrs.  Beers^  for  the  premises 
(reciting  the  proceedings  of  the  Orphan's  Court)  in  consideration 
of  1200  dollars,  on  the  10th  of  August  1797*  Subsequent  to  the 
sale,  and  receipt  of  the  money,  both  of  the  administrators  became 
insolvent. 

On  the  trial  of  the  cause,  at  Nisi  Prius^  in  July  1806,  twt> 
grounds  of  defence  were  taken,  1st.  That  Moliere  had  allowed 
Mrs.  Beers  to  purchase  and  repair  the  estate,  without  givmg  her 
notice  of  his  claim,  though  he  was  apprised  of  the  order  of  sale, 
by  the  Orphan's  Court,  and  the  proceedings  under  it.  2d.  That 
upon  the  sale  of  the  estate,  by  order  of  the  Orphan's  Court,  it 
was  discharged  from  all  prior  judgments,  in  the  hands  of  the 
purchaser.  On  the  first  ground,  both  the  chief  justice  (who  sat  at 
Nisi  Prius)  and  the  jury  (as  appeared  from  the  charge  and  the 
verdict)  were  in  favour  of  the  plaintiff;  and  the  second  ground  was 
reserved  for  the  decision  of  the  Court  in  Bank. 

The  point  reserved  was  argued  on  the  10th  of  December  1806, 
by  Levy^  M'^Kean^  S.  Levy^  and  J.  Sergeant^  for  the  plaintiff,  and 
IngersoU  and  Hopkinson^  for  the  defendant:  and  the  following 
sections  of  several  acts  of  Assembly,  became  material  in  the  dis- 
cussion. 

By  the  6th  section  of  the  act  of  1705  (1)  (Galloway'* s  edit.  p. 
34.)  it  is  provided,  *'  That  if  any  person  or  persons  shall  die  in- 
•*  testate,  being  owners  of  lands  or  tenements  within  this  province 
"  at  the  time  of  their  death, and  leave  lawful  issue  to  survive  them, 
**  but  not  a  sufficient  personal  estate  to  pay  their  just  debts  and 
•*  maintain  their  children,  in  such  case,  it  .shall  be  lawful  for  the 

(1)  Yeates,  justice.  It  has  often  been  decided,  at  2/isi  Priust  that  under 
this  actj  the  Oipiian's  Court  mig'ht  order  a  sale  of  lands,  aJlhou^jh  there  were 
•  no  minor  children  in  the  case 

'>  administrator 
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1806.  ^  administrator  or  adminiatnitors  of  such  deceased  to  sell  and 
((  convey  such  part  or  parts  of  the  said  lands  or  tenements,  for 
<^  defraying  their  just  debts,- maintenaaoe^  of -their  children,  and 
^^  for  putting  them  apprentices,  and  teaching  them  to  read  and 
^^  write,  and  fqr  improvement  of  the  residue  of  the  estate,  if  any 
*«  be,  to  their  advantage,  as  the  Orphan's  Court  of  the  counqr 
^  where  such  estate  lies  shall  think  fit  toaUow,  order  sod  cUrect^ 
**  from  time  to  time." 

By  the  21st  stction  of  the  act  of  April  1794^  (3  voL  DalL  edii. 
530.;{it  is  provided,  ^^  that  no  Uuids,  tenements,  and  hereditaments, 
^^  so  as  aforesaid  sold  by  the  Orphan's  Court,  shall  be  liable,  in 
^  the  hands  of  the  purchaser,  for  the  debts  of  the  intestate." 

By  the  2d  section  of  the  act  of  April  1794,  {lUd  593.)  it  is 
provided,  ^^  That  no  debts  of  deceased  persons,  except  they  be 
^^  secured  by  mortgage,  judgment,  recognisance,  or  other  record, 
^  shall  remain  a  lien  on  their  lands  and  tenements,  longer  than 
<^  seven  years  after  the  decease  of  such  debtors,  unless,  &g." 

By  tlie  4th  section  of  the  act  of  April  1797  (4  V4>h  157.  DalL 
Edit.)  the  same  limitation  is  imposed  on  the  lien  of  debts,  unless 
a  suit  is  brought,  or  a  statement  of  the  demand  filed  in  the  office 
of  the  prothonotary  of  die  county  where  the  lands  lie,  within  the 
seven  years. 

For  the  defendant^  it  was  insisted,  that,  bythe  act  of  April  1794, 
the  purchaser,  under  an  order  of  the  Orphan's  Court,  held  the 
land  discharged  of  all  the  debts  of  the  intestate,  whether  secured 
by  judgments,  or  not.  The  word  debts  includes  judgments;  and 
the  legislature  generally  uses  it,  in  that  compi*ehensive  sense. 
Prov,  Lcnusj  (1785)  34*  s,  3.  6.  Ibid.  132.  3  St.  JL  522.  s.  U  lb. 
523.  *.  1.  2.  lb.  529.  s.  19.  lb.  527.  4  St.  L.  157.  This  construc- 
tion, however,  does  not  extend  to  mortgages,  which  are  a  specific 
lien  created  by  the  act  of  the  party;  but  only  to  judgments,  to 
which,  as  the  law  gives  the  lien,  the  law  may,  also,  take  it  away. 
1  Dall.Rep.  481.  486.  The  words  of  the  act  are,  then,  clearly 
in  favour  of  the  purchaser;  and  it  is  not  incumbent  upon  him  to 
look  to  the  application  of  the  money.  9  Ann.,  c.  14.  s.  1.  Lov.  07i 
B.37.2  T.  Sep.  645.  2  Fonbl.  153. 

For  the  plaintiffs  it  was  answered,  that  the  object  of  the  act  of 
1 794,  was  to  provide  for  the  sale  of  real  estate,  in  order  to  pay 
debts  at  the  instance  of  creditors,  who  had  not  obtained  judgments, 
and,  therefore,  could  not,  themselves,  coippel  a  sale  of  the  land; 
that  from  the  year  1705  to  the  year  1794,  the  sale  was  not  ac- 
companied with  any  condition,  that  the  purchaser  should  hold  the 
land  free  from  the  debts  of  the  intestate;  and  the  inconvenience 
to  be  remedied  by  that  provision,  arose  from  the  latent  claims^ 
referred  to,  in  1  DalL  Rep.  481.  not  from  judgments,  mortgages, 
or  other  liens,  of  record ;  and  that  words,  however  general,  must 

often 
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often  be  construed  particular,  in  order  to  attain,  without  exceed*   1806. 
iag,  the  real  object  of  the  legislature.  1  DalL  Rep*  Levinz  v.  WilL 
Pioxvd.  109.  ^QS.2Eastj  135. 

On  the  20th  oi  December  1806,  the  chief  justice  delivered  the 
opinion  of  the  Court,  in  the  following  terms: 

TiLCiiMAN,  Chief  Justice.  This  cause  was  tried  before  me  at 
a  Court  of  Nisi-Pnus,  held  last  July^  when  the  point  was  reserv- 
ed, which  is  now  to  be  decided.  Without  entering  into  an 
unnecessary  detail  of  facts,  the  question  may  be  stated  to  be  simply 
this:  whether  the  purchaser  of  lands  of  a  deceased  person,  sold 
by  order  of  an  Orphan's  Court,  since  the  19th  oi  April  1794,  holds 
them  discharged  from  the  lien  of  a  judgmenr,  obtained  against 
the  intestate  in  his  life. 

Ever  since  the  year  1705,  the  Orphan's  Court  have  had  power, 
to  order  sale  of  such  part  of  the  land  of  persons  dying  intestate, 
as  they  judged  necessary,  for  the  payment  of  their  debts,  educa- 
tion and  niaintenance  of  their  infant  children,  and  improvement . 
of  the  residue  of  the  estate.  But  it  was  not,  until  the  passing  of  the 
act  of  the  19th  oi  Aprils  1794,  (2)  that  any  express  provision  was 
made  with  respect  to  the  manner  in  which  tlic  purchaser  should 
hold  the  hnd:  I  mean,  -whether  it  should  be  liable  or  not,  in  his 
hands,  to  the  debts  of  the  intestate.  Yet,  although  there  was  no 
legislative  provision,  the  public  mind  had,  probably,  received  an 
impre$sion  from  the  sentiments  of  the  late  chief  justice  ShippcJi^ 
deliveried,  when  he  was  president  of  the  Court  of  Common  Pleas, 
in  the  case  of  Gra/fw  Smithes  administrators.(3)  The  question  be- 
fore the  Court,  m  that  case,  didnot,  it  is  true,  regard  n  judgment 
creditor;  yet  the  expressions  of  tlie  presid;int  are  very  general, 
and  seem  strongly  to  intimate  an  opinion,  that  the  purchaser 
should  hold  the  lands  discharged  even  from  judgments.  I  do  not 
mean,  however,  to  say,  that  that  point  was  decided.  Aftci^  this 
decision,  in  the  year  1 789,  came  the  act  qf  thij  1 9th  of  April  1794, 
which  I  shidl  nbw  consider. 

(4)The  19th  section  gives  the  same  power,  which  liad  been  vest- 
ed in  the  Orphan's  Court,  by  the  act  of  1 705,  that  is  to  say,  to  order 
sale  of  such  part  of  the  lands,  as  they  should,  from  time  to  time, 
think  proper,  for  the  payment  of  debts,  niaintenance  and  educa« 
tioii  of  chiWrcn,  and  improvement  of  the  residue  of  the  estate. 

The  20th  section  forbids  the  Court  to  order  a  sale,  until  the)' 
have  ascertained,  in  the  manner  therein  mentioned,  the  amount 
of  the  intestate's  personal  estate,  and  of  the  d(?bts  due  from  him. 

The  21st  section  declares,  "that  no  lands  or  tenements  so  an 
"  aforesaid  sold,  by  order  of  the  Oi-phan's.  Court,  shall  be  liable 
"  in  the  hands  of  the  purchaser, y&r  4/u'  debta  of  the  intestatcJ'^ 

If  we  consider  the  plain  meaning  of  these  words,  the  land;} 
thus  sold,  are  discharged  from  the  lieu  of  judgments.  I  think  no 
man,  learned  or  unlearned,  would  understand  the  word  debts,  a3 

'2rSe,L.nn.    (3)  l  JD^/.  481.  4«6.     (4)  3  St  L.  S20, 

c^cludinji; 
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1806.  excluding  iudgments.  The  counsel  for  the  plaintiff  do  not  cou«> 
^■^■v-^  tend  so;  but  they  argue,  that  although  a  judgment  is  a  debt 
(taking  the  word  debt  in  its  largest  signification)  yet,  to  avoid 
great  injustice  and  inconvenience,  the  legislature.must  be  suppos- 
ed to  have  intended  only  those  debts,  which  were  not  a  lien,  in  the 
life  of  the  intestate.  The  avoidance  of  injustice,  and  inconveni- 
ence, is  a  most  desirable  object,  and  the  Court  will  always  strive 
to  attain  it.  But  they  must  not  overleap  the  bounds  of  their  duty. 
They  have  power  to  construe  laws,  but  not  to  make,  or  alter  them; 
and  where  tne  meaning  of  the  legislatiu*e  is  plain,the  Court  have  no 
right  to  regard  inconveniencies.  General  expressions  have  some- 
times been  construed,  so  as  to  be  restrained  to  particular  cases; 
but  to  authorise  such  construction,  it  must  appear  that  the  use  of 
the  words,  in  their  general  sense,  would  produce  absurdity,  con- 
tradiction, or  such  flagrant  injustice,  as  it  could  not  be  supposed 
the  legislature  meant  to  sanction.  Upon  a  careful  examination  of 
the  act  in  question,  I  cannot  see  that  the  discharge  of  the  lands 
from  tlie  lien  of  judgment  in  the  hands  of  the  purchaser,  will 
produce  any  such  consequences.  No  inconvenience  will  result,  it 
the  Orphan's  Court  and  the  administrator  do  their  duty.  The 
lands  will  certainly  sell  better,  for  being  discharged  from  liens; 
and  it  makes  no  odds  to  the  judgment  creditors  by  what  person 
they  are  sold,  provided  they  arc  sold  fairly,  and  the  proceeds 
faithfully  applied.  I  am  clearly  of  opinion,  that  they  must  be  ap- 
plied to  the  payment,  in  the  first  place,  of  the  liens  which  existed 
in  the  life  of  the  intestate,  according  to  their  respective  priority^ 
There  is  no  intimation  in  any  part  of  the  act,  to  the  contrary,  and 
to  say,  that  judgment  creditors  should  not  have  a  preference,  iu 
the  application  of  such  proceeds,  would  produce  this  monstrous 
injustice,  that  those  creditors  would  preserve  the  benefit  of  their 
lien,  in  case  a  man  made  a  will,  but  lose  it  if  he  happened  to  die 
intestate. 

Before  I  dismiss  this  subject,  I  will  give  my  opinion  concern 
iQg  debts  due  by  mortgage,  which  were  mentioned  in  the  course 
of  the  argument.  I  conceive  them  to  stand  on  a  diffei-ent  footing 
*rpm  judgments,  because  the  mortgagee,  is,  strictly  speaking,  the 
owner  of  the  land,  and  may  recover  it  in  an  ejectment.  The  mort- 
gagor has  no  more  than  an  equity  of  redemption;  nor  have  the 
Orphan's  Court  power  to  sell  a  greater  estate  than  he  is  lawfully 
possessed  of.  It  will  be  seen,  that  in  the  14th  section  of  the  act, 
where  the  order  in  which  debts  shall  be  paid,  is  designated,  there 
is  no  mention  of  mortgages^  which  evidently  shews  that  the  le- 
gislature took  it  for  gi^anted,  that  the  mortgagee  looked  to  the  land 
for  his  security.  The  question  now  decided,  is  of  importance  to 
the  public,  particularly  as  different  opinions  have  been  entertain- 
ed concerning  it.  As  it  must  henceforth  be  considered  as  settled* 
I  make  no  doubt  but  the  Orphan's  Couit,  in  the  several  countiest 
will  use  proper  vigilance  to  prevent  injury  to  judgment  creditors. 

They 
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They  have  full  power  to  see  that  salps  are  made  fairly,  and  with  1806. 
due  notice,  and  to  exact  security  from  the  administrator,  in  pro- 
portion to  the  increased  funds  which  may  come  to  hia  hands. 
These  precautions,  assisted  by  the  attention  of  the  creditors  to 
their  own  interest,  will,  I  flatter  myself,  produce  sales  to  the  great- 
est advantage,  and  faithful  application  of  their  proceeds. 

My  opinion  is,  that  the  defendant,  the  purchaser  at  the  sale 
ordered  by  the  Orphan's  Court,  holds  the  land,  discharged  from 
the  plaintifT^  judgment. 

Yeates,  Justice^  who  was  present  at  the  argument,  informed 
the  chief  justice  that  he  concurred  with  tliis  opinion;  and 

Brackenaidge,  jtistice^  expressed  his  concurrence,  generally. 

Judgment  to  be  entered  for  the  defendant. 


Morgan  et  aL  versus  The  Insurance  Company  of  North 

America. 

THIS  was  an  action  upon  a  policy  of  insurance,  on  the  freight 
of  the  brig  Amazoriy  valued  a4:  3,500  dollars,  upon  a  voyage 
from  Phtladelpfua  to  Surinam*  The  policy  contained  a  warranty 
of  American  property,  and  the  usual  clause  against  illicit  trade. 

On  the  trial  of  the  cause,  before  the  chief  justice,  at  Nisi  Prius, 
in  y«/y  1806,  it  appeared  that  upon  the  7th  of  August  1799, 
when  Surinam  was  in  possession  of  the  Dutch^  the  vessel  sailed 
on  the  voyagu  insured,  and  arrived  at  the  river  of  Surinam^  on 
the  17th  oi  September  following;  that  tlie  btig  was  detained  at  the 
entrance  of  the  river,  by  the  commander  of  the  British  fort,  who 
informed  the  captain,  that  the  colony  of  Surinam  had  been  in  pos- 
session of  the  British  forces  about  twenty  days;  that  the  captain, 
and  a  passenger  of  the  name  of  J*  G.  Richtcr  (who  was  an  in- 
habitant of  Surinam^  and  to  whom  the  cargo  was  deliverable  there, 
on  his  paying  25,310  dollars,  in  pursuance  of  a  contract  with  the 
plaintiffs,  Morgan  and  Price)  proceeded  to  the  town  oiParamanto^ 
and  the  caigo  was  there  tendered  and  agreed  to  be  accepted  by 
Richter;  who  gave  security  for  paying  the  stipulated  price,  as  soon 
as  pos^ble  after  the  deliver}^,  in  conformity  to  the  contract. 
On  the  19th  of  September^  the  governor  of  the  colony  gave  per- 
mission for  the  brig  to  be  brought  up  to  town,  where  she,  accor- 
dingly, arrived  the  next  day,  for  the  purpose  of  distharging  her 
cargo;  that  on  reporting,  however,  to  the  custom-house,  the  col- 
lector declared,  that  he  would  not  permit  any  article  to  be  landed, 
excepting  the  provisions,  (which  did  not  amount  to  more  than 
one-eighth  of  the  cargo)  and  that  permission  to  land  the  cargo 
generally,  was  repeatedly  3olicited  by  the  captain,  but  refused  by 
tlie  goremor;  in  consequence  of  wbicJi,  it  was  broutjht  back  to 

Philadelphia. 
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tSf^  Philadelphia*  Upon  these  facts,  related  in  tlie  captain^s  protest  (1) 
the  plaintifis  abandoned,  and  claimed  for  a  total  loss  of  the  freight 
insured*  And  it  t?as  agreedto  stale  them  in  a  case,  for  the 
opinion  of  the  Court. 

The  general  question  was,  whether  the  plaintiffs  were  entitled 
Vci  recover,  citlier  for  a  total,  or  for  a  partial,  loss  of  freight? 
And  the  solution  was  considered,  by  the  counsel  on  both  sides, 
as  depending  upon  the  inquiry,  whether  the  freight  had  been 
earned,  in  whole,  or  in  part;  and  if  not,  whether  the  loss  was  oc« 
casioned  by  a  peril  enumerated  in  the  policy. 

For  the  plaintiff^  By  the  bill  of  lading,  the  master  is  obliged  to 
deliver  the  goods,  (the  danger  of  the  seas  only  excepted)  and 
freight  is  only  payable  on  the  delivery.  Beaives^  Lex  Merc*  137. 
Ab*  179.  183.  If  a  foreign  government  prevents  a  landing  of  the 
cargo,  it  prevents  an  earning  of  the  freight,  by  an  arrest,  restraint, 
and  detainment;  as  much,  surely,  as  in  the  decided  case,  of  the 
foreign  government  refusing  to  permit  a  cargo  to  be  shipped^  for 
which  the  vessel  was  sent.  3  Bos.  and  Pull.  295.  8  T.  Sep.  267.  1 
BrownL  21.  7  T.  Rep.  385.  Ahbot^  261.  3  Bac.  610.  Lex  Merc. 
267.  Park,202^  SRob.JRcp.  152,  3.  7  T.  Pep.  383.  2  Fern.  176. 
Perot  V.  Penroscj  in  Supreme  Court  of  Pennsylvania.  A  policy 
an  goods  continues  in  force  till  tlie  goods  are  landed.  1  Marsk* 
162.  and  all  policies  should  be  liberally  construed,  for  the  benefit 
of  trade.  Ibid.  164, 5.  In  the  present  case,  there  is  no  proof  of  the 
delivery  of  the  carg-o  at  Surinam;  but,  on  the  contrary,  it  appears^ 
that  Pichter  agreed  to  pay  for  it,  as  soon  as  possible  after  it  was 
delivered ;  and  as  the  delivery  depended  upon-  the  landing,  it  is 
virtually  disproved  by  the  evidence,  that  the  governor  always  re- 
fused to  grant  a  permit  for  the  landing. 

For  the  defendant.  On  the  evidence,  there  was  an  arrival  of  tho 
vessel  at  her  port  of  discharge;  and  the  tender  and  acceptance  of 
ihe  dclivciy  of  the  cargo,  entitled  the  owner  to  his  freight.  The 
owner  of  the  ship  was  not  bound  to  procure  a  permission  to  land, 
liic  goods.  Besides,  it  is. not  denied,  diat  seamen's  wages  were 
paid;  and  wages  are  never  piiy;ible,  but  in  cases  where  the  freight 
is  earned.  But  even  the  loss,  if  established,  was  not  occasioned 
by  a  peril  insured  against.  There  was  no  arrest,  no  restraint,  no 
detainment;  but  merely  the  refusal  of  a  right  of  entry.  Ord.  L.  14. 
1  Vol,  656.  ArU  15.  lb.  626.  Art.  7.  Doug.  622.  626,  7.  Poth.  60. 
A*.  69.  2  March.  454,5,  6,  7.  1  Marsh.  \^2. 164,  5.  Ab.  161.  2. 
Rmr.  a87. 

(l)  When  the  prolesl  was  oflcr'Ni  to  be  rcjul,  Uie  UefciKlanVii  counsel  ob- 
served, that  the  Circuit  Coml  o'f  tlie  United  States  had  refused  to  admit. the 
protest  in  evidence,  and  submitted  the  cuinpetency  of  .such  evidence  on' the 
present  occasion.  But  by  the  Covrt,  The  practice  o€  Pcnmylvimia  has  been^ 
lung  settled.  The  pxptesthas  invariably  been  received  as  evidence  in  the  state' 
courts: 

The 
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The  chief  justice  delivered  the  following  opiuion,  in  which    186$* 
JJrackenridge  yw.9f/cff,  concuiTed.  -.Vi^iy^w 

TiLGHMAN^  Chief  Justice.  This  is  an  action  on  a  policy  of 
insuFance  on  freight  of  the  brig  Amazon^  from  Philadiffphia  to 
Surinam^  valued  at  3500  dollars. 

The  brig  sailed  ixom  Phrladelphta  on  the  7th  of  August  179P 
with  a  cargo  consisting  of  provisions  and  merchandize,  and  ar- 
jived  in  the  river  Surinam^  on  the  ITth  of  September  follo>ving. 
During  the  voyage,  the  colony  of  Surhiam  watf  conquered  by  the 
forces  of  the  king  of  Great  Britain.  Permission  was  obtained  from 
(^the  British  commander^  for  the  brig  to  go  up  to  the  to^.^i  of  Pa- 
raiuanto^  and  she  arrived  there  with  her  cargo,  on  the  20th  Sep^ 
tember.  On  her  arrival,  the  captain-  of  the  brig,  in  pursuance  of 
instructions  from  the  Owners,  as  well  as  in  pursuance  of  an 
agreement  between  the  o%vners  and  a  certain  J.  A*  Richter^  who 
was  a  passenger  in  the  said  brig^  offered  to  deliver  the  cargo  to 
the  said  Rtchtery  upon  his  paying,  or  giving  security  to  pay, 
25,310  dollars.  Richter  agreed  to  pay  that  sum  as  soon  as  possibly 
Jttfier  the  delivery  of  the  cargo ^  and  actually  gave  good  security 
lor  the  money.  But  the  British  collector  of  the  customs,  recused 
permission  to  land  any  artitle  of  the  cargo,  except  the  pmvisions, 
nor  could  such  permission  be  obtained,  although  repeated  petitions 
were  presented  to  the  govei-nment.  The  consequence  was,  Aat  the 
cargo  was  not  landed,  and  the  captain  entered  his  protest.  The 
brig  remained  at  Paramanto  till  the  27th  of  September.  The  plain- 
tiffs were  owners  both  of  the  brig  and  cargo. 

The  question  is,  whether  the  plainiiffs  are  entided  to  recover, 
either  for  a  total  loss,  or  for  a  partial  loss,  on  this  policy? 

The  plaintiffs'  counsel  contend,  that  they  are  entitled  to  recover 
for  a  total  loss;  that  the  landing  and  delivery  of  the  cargo,  is  an 
essential  part  of  the  contract  bet\veen  the  owner  and  freighter,  and 
not  beingcomplied  with,no  part  of  the  freight  has  been  eanied;  and 
that  the  circumstance  of  the  same  persons  being  owners  of  the  brig 
and  cargo,  is  inimaterial  in  a  question  between  the  assurers  and 
assured.  On  the  other  hand,  the  defendants'  counsel  say,  that  there 
has  been  no  loss,  because  the  freight  was  completely  earned.- 

No  adjudged  case,  in  point,  has  l>een  cited  on  either  side.  The 
defendants'  counsel  relied  on  the  case  of  Blight  v.  Page.  3  Bos. 
and  Pull.  295.  (not.')  but  I  do  not  think  that  case  applicable.  The 
owner  of  a  vessel  agreed  to  go  to  a  certain  port,  and  take  in  a 
cargo  of  barley,  to  be  carried  on  freight.  When  the  vessel  arrived 
at  the  port,  the  defendant,  could  not  furnish  the  cargo  according 
to  his  agreement,  because  the  government  refused  to  permit  the 
exportation  of  barley.  I'he  owner  sued  the  defendant,  for  not  com- 
plying with  his  contract,  and  recovered  damages  equal  to  the 
amount  of  the  freight.  This  only  shews,  that  the  imeri'ercncc  ot 
the  government  did  not  excuse  the  defendant  from  complying 

Vol.  IV.  3N'  with 
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1806.  with  his  contract.  The  plaintiflF  had  done  everj'  thing  neces- 
\m0m^^mJ  sary  on  his  part,  and  was  prevented  from  earning  his  freight,  by  the 
breach  of  contract  on  the  part  of  the  defendant.  Nox:cnclusion  can 
be  drawn  from  this  case/ under  what  circumstances  freight  may 
be  earned,  or  not  earned.  For,  it  was  not  an  action  for  the  recovery 
of  freight,  but  of  damages,  for  not  ^eing  permitted  to  earn 
freight. 

Qut,  although  there  is  no  adjudged  case,  the  subject  has  not 
escaped  the  notice  of  writers  on  the  marine  law.   In  one  of  the 
ordinances  of  Lctuii  XIV.  (A.  D.  1681)  (1)  it  is  declared,  that 
on  a  charter  party  to  carrj'  goods  out  and  m^  if,  during  the  voyage, 
the  commerce  is  prohibited  and  the  vesiiel  returns,  the  outward 
freight  only  is  earned;  and  FaUn^  in  his  commentaty  on  this  ar- 
ticle, says,  the  law  is  flxe  same,  if  the  vessel  is  freighted  outward 
only*  These  ordinance8,and  the  coinmentaries  on  them,  have  been 
iieceiyed  with  great  respect,  in  the  Courts  both  of  England  and 
the  United  States;  not  as  containing  any  authority  in  themselves, 
but  as  evidence  of  the  general' marme  law.  Where  they  are  con- 
tradicted by  judicial  decisions  in  ouc  own  coui  try,  they  are  not 
to  be  respected.  But  on  points  which  have  not  b^^e'n  decided,*  they 
;\re  worthy  of  great  consideration.  I  am  strongly  inclined  to  adopt 
the  rule  laid  do\vn  by  Ta/rn,  because  I  think  it  reasonable.  The 
owner  of  the  ship  has  been  in  no  fault  whatever.  When  he  took 
the  goods  on  freight,  there  was  an  open  commerce  betwcfen  PAi- 
ladelphia  and  ^Surinam  \  the  goods,  were  carried  to  the  port  of 
delivery;  the  vessel  waited  there  seven   days,  and  the  captain 
offered  to  deliver  the.  cargo  to  the  consignee,  who  refused  to  re- 
ceive it.  Nothing  prevented  it,  but  the  prohibition  of  the  British 
government.  It  is  not  like  the  case  of  a  vessel  which  is  prevented 
from  entering -the  port  of  deliver}',  by  a  blockading  squadron;  for 
there  the  voyage  is  not  performed,  sind  it  is  impossible  to  say, 
certainly i^  that  it  would  have  been  saife;)/  perform^,  if  thert  had 
been  no  blockade.  J  think  it  most  agreeable  to  reason  and  justice, 
that  the  obtaining  penhissibn  to  land  the  cargo,  should,  in  this 
case,  be  considered  as  the  business  of  the  consignee.  That  being 
established,  it  follows  that  the  freight  it^s  earned. 

Upon  the  wuoie  ot  this  case,  I  ^m  of  ooinion,  that  the  plain- 
tiffs are  not  entitled  to  recover,  either  for  a  total  or  a  partifl 
loss. 

(1)  1  To/  Ord.  Lewi  XIV.  656.  Art.  15.  Htle  Freight,  died  fy  AbUa. 
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Sansom  versus  Ball. 

CASE  on  a  policy,  of  insurance,  upon  the  freight  of  the  ship 
Richmond^  for  a  voyage,  at  and  from  Pluhdelphia  to  BatO' 
via^  and  thence  back  again.  The  premium  was  20  per  cent.  ^  to 
^^  return  five  per  cent,  if  the  ship  proceeds  only  .to  Batavia  and  back 
*^  to  Philadelphia^  and  no  loss  happens;''  and  the  insurance  was  de- 
oku^d  to  be  **on  freight  advanced  here,  and.  which,  by  agree- 
**  ment,  is  valued  at  13,500  dollars.''  The  policy,  abo,  contained 
the  usual  clause,  that  there  should  be  no  average  loss  recovered, 
if  less  than  5  per  cent,  unless  it  was  general. 

On  the  trial  of  the  cause,  it  appeared,  t^at  the  Richmond  was 
owned  by  Messrs.  J  ease  and  Robert  Wain  \  that  the  plaintiff  pur- 
chased from  the  owners,  three-eighths  of  the  tonnage  of  the  ship, 
for  the  voyage,  at  the  price  of  l6,fi87  dollars  50  cents,  which 
was  paid  before  the  ship  sailed;  that  the  /?fcAmonrf proceeded  safely 
to  Batavta^hwt^  on  her  return  thence  to  Philadelphia^  she  was 
captured  Uy  a  French  privateer,  who  ordered  her  to  (juadaloupe^znd 
she  was  ati^erwards  re-taken  by  a  British  &hip  of  war,  who  carried 
her  into  Martinique;  that  upon  a  libel  for  salvage  at  MartimqueyOnc 
half  ofihe  full  value  of  the  ship  and  cargo  was  decreed  to  the  re- 
€aptors,and  the  claimants  charged  with  all  costs;  and  that  by  .agree- 
ment between  the  captain  and  the  supercargo,  on  the  one  hand, 
and  the  re-captors,  on  the  other,one  half  of  the  cargo  was  specifical- 
ly delivered  to  the-  latter,  and  2750/.  fixed  for  the  salvage  on  the 
ship,  which  was  paid  b^^  a  draft  on  the  owners  at  Philadelphia^  se- 
cured by  an  hypothecation. 

The  present  suit  was  brought  to  recover  an  average  loss;  and 
the  case  being  submitted  for  the  opinion  of  the  Court,  two,  ques- 
tions were  discussed:  1st.  Whether  the  subject  described  in  die 
policy  was  an  insurable  interest.  2d.  Whether,  under  all  the  cir- 
cumstances of  the  case,  the  insurers  were  liable  for  a  general 
average.  (1) 

1st.  The  plaintiff 's  counsel,  contending  that  the  interest. was 
insurable,  urged,  1st.  That  it  was  a  lazvfijtl  interest.  It  is  the 
pavment  of  a  sum  of  money,  for  the  benefit  of  bringing  home  a 
return  cargo,  either  as  owner,  or  upon  freight.  There  is  no  gene- 
ral law,  no  law  of  AmericayOt  of  England^  against  the  payment 
of  ireight  in  advance,  whatever  may  be  the  law  of  France;  2 
Marsh.  644.  and  there  is  scarcely  a  subject  of  property,  for  which 

(I)  Mr.  Fitzsimnions,  a  merchant  and  underwriter  of  great  intelligence  and 
experience,  proved,  at  iIk^  trial  of  the  caiiise,  that  the  uitcrcst,  acquired  by  the 
plairiiff,  in  the  tonnage  of  the  ship,  was  a  well  known  subject  of  insurance  in 
Fhiladitphla-:  He,  ahk>»  proved,  that  an  adjustment  of  the  avera^^  loss,  on  tlie 
p't'esi'.n*.  voyage^  <fcad  been  made;  in  which  tlie  insurance  companiea,  and-most 
of  the  private  underwriters,  had  acquieiJccd.  On  the  cfFtct  o>  the  adjustment, 
the  plaintiiiii  cited  Pitck.  118.  Marsh.  211. 

I»  price 
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1806.  a  price  is  paid  and' received,  that  may  nbt.be  the  subject  of  in- 
i^^^mJ  suranco,  unless  where  general  policy  forbids;  as  in  the  case  ©f 
seamen's  wages.  Park.  9.  (5  Edit.)  lb.  103.  Nor,  can  this  be 
considered  as  a  double  insurance;  for  it  is  a  distinct  interest;  and 
clifTerent  insurances  may  be  effected  by  different  persons,  having 
different  rights,  in  the  same  propert}%  1  Marsh*  282.  Pari*  103. 
Nor  is  it  a  loan  upon  bottomry;  for  it  was  not  advanced  on  the 
pledge  of  the  ship  herself,  but  for  the  use  of  her  tonnage;  and  i€ 
2s  immaterial,  that  the  valuation  in  the  policy,  exceeds  the  actual 
cost;  as  the  plaintiff  had  a  right  to  cover  the  premium,  charges, 
intcre&t,  and  profit,  as  well  as  his  advance.  2d.  The  interest  in- 
jured was  liable  to  hazard  and  toss;  and,  therefore,  it  was  insur« 
able.  If  the  ship  had  been  totally  lost,  the  plaintiff'*  use  of  the 
tonnage,  foi*  which  he  had  paid,  was  gone,  and  the  owner  of  the 
ship  could  not  be  compelled  to  refund.  3d.  The  interest  is  well 
described  in  the  policy.  It  is  not  a  purchase  of  a  share  in  the  vessel; 
but  ofa  right  to  conve}''  goods  in  her,  upon  the  voyage  insured;  smd 
the  transaciion  does  not  violate  the  registering  act,.on  the  point 
of  ownership,  (2  vol*  147.  *.  14.  Swrft*s  Edit.)  or  even,  on  the  sup- 
position of  its  aixiounting  to  a  sale  of  a  part  of  the  vessel,  it  only 
forleits  the  American  privileges;  it  does  not  affect  the  insurable 
quali^  of  the  interest  acquired.  But,  again:  wheiJi  it  is  objected, 
that  none  but  the  owners  of  a  ship  Can  recover  upon  an.  insurance 
of  freight;  the  objection  obviously  ariafts  from  confounding  the  pur- 
chase of  the  right  of  freight,  paid  in  advance,  v/ith  freight  to  be 
earned  and  received,  at  the  end  of  the  voyage.  It  is  clear,  that 
the  ownei-s  of  the  ship  could  not  insure,  (and  certainly  they  did 
not  attempt  it),  as  freight,  the  tonnage  purchased  by  the  plaintiff. 
And  when  the  pilaintiff  proposed  the  insurance,  the  intfiQQtion  of 
the  parties,  according  to  the  facts  disclosed,  without  objection  at 
the  time,  ought  to  goviem  the  construction  of  tlie  policy.  Pari* 
439.  (4  Edit.) 

2d.  On  the  second  point,  the  plaintiff's  counsel  insisted,  that 
whether  the  salvage  was  considered  as  freight,  or  as  a  charge  upon 
goods,  the  interest  insured  was  liable  to  a  general  average;  and, 
if  so,  the  underwriters  on  the  present  policy  were  bound  to  furnish 
an  indemnity."  Ship,  f[reight,  and  cargo,  contribute  to. general 
average.  ParL  121.  Abbot  215.(-Am.  £dit.)  1  Easty  220.  If  it  Is 
essential  to  a  general  average,  that  the  loss  should  be  voluntarily 
incurred,  surely  the  payment  of  salvage,  upon  a  re-capture,  is  an 
act  as  voluntary,  as  throwing  goods  into  the  sea,  upon  the  coer- 
cion of  a  tempest.  Nay,  it  is  within  the  express  stipulation  of  the 
policy,  that  the  assured  shall  labour  to  recover  the  property  from 
any  jeopardy,  in  which  it  is  involved,  by  a  risque  insured  against. 
Pari.  140^  1.  123.  ^.218-  2  Burr.  1213.  1  3Iag*  245.  1  Rob. 
Rep.  86.  And,  if  ship,  freight,  and  goods,  should  all  contribute 
to  a  general  average,  the  plaintifPs  interest  in  the  lise  of  the  ship 
cbuld  only  conuibutc  in  this  way;  and,  contributing  at  all)  is  en- 
titled 
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tided  to  an  mdcmnitj'.  2  Marsh,  ^m.  Park*  124,5,  6.  (4  jB^S,)    1806. 
Ab.  290,  !•  W~^ 

1st.  The  defendant's  counsel  contending  that#the  interest  was 
iiot  insurable,  argued,  diat  it  was  inithe.nature  of  bottomry ;  and, 
therefore,  not  insurable,  unless  specifically;  and  even  then,  there 
could  be  no  recovery  for  an-  average,  but  only  for  a  total,  loss;  that 
the  idea  of  freight,  is  inseparable  from  a  completion  of  the  vo}'- 
age,  and  none  but  the  owner  of  the  ship  can  recover  freight^  and 
that  there  is  no  instance  of  a  person,  who  is  merel}i'^iable  to  pay 
freight,  being  liable  to  contribute  to  the  ps^ment  of  a  general 
average;  Ab.  179.  2  Bos.  and  Pull  2^1.2  Marsh.  644.  1  Marah. 
93.  If  the  purchase  is  considered  as  a  purchase  of  part  of  thc'<'es- 
sel,  then  no  legitimate  contract  can  be  founded  on  it^'  unless  the 
vessel  is  registered  anew.  2  vol.  147.  s.  14.  (Laivs  of  U.  S*  Swijfs 
Edit.) 

2d.  On  the  second  point,  the  defendant's  counsel  contended, 
that  the  decree  of  the  Court  only  aflfected  the  ship  and  cargo  (not 
the  freight)  with  the  payment  of  salvage;  that  nothing  but  a  gene- 
i-al  average  can  affect  freight^  and  a  general  average  calls  for  a 
voluntary  sacrifice  of  a  part,  to  preserve  the  rest,  of  thp  propcrtj' ; 
whereas  the  lo^s  on  the  salvage  was  t:ompulsor\'.  1  Johns.  406* 
410.  Ab.  220.  Park.  122.  1 30. 

The  chief  justice,  after  stating  the  general  facts,  delivered  the 
unammoua  opinion  of  the  Court,  in  the  following  terms. 

TiLGHMAN,  Chief  Justice.  In  this  case  two  questions  have 
been  made: 

1st.  Had  the  plaintiff  an  insurable  interest? 

2d.  If  it  was  insurable,  was  it  liable  to  a  general  a\'erage? 

1st.  In  order  to  determine  whether  the  plaintiff's  interest  was 
insurable,  we  must  first  ascertain  the  nature  of  it.  It  seems  to 
be  a  kind  of  interest,  not  much  knoA^'U  in  Europe^  though  weH 
known  in  this  city.  The  plaintiff  advanced  a  sum  of  money  to 
the  owners  of  the  ship,  in  consideration  of  which,  diiey  gave  him 
a  right  to  fill  up  three-eighths  of  the  tonnage  of  the  ship,  for  that 
voyage,  with  goods,  either  his  own,  or  the  property  of  others.  It 
is  cafled  in  the  policy,  **  freight  advanced,"  an  expres.sion  well 
calculated  to  shew  its  meaning.  All  countries,  and  even  all  cities^, 
have  singularities  of  expression.  All  new  invendons,  either  in 
tjommerce  or  the  arts,  give  rise  to  new  modes  of  speech,  which,^ 
when  once  introduced  into  contracts,  are  recognised  by  Courts 
of  justice,  whose  dut)'  it  is  to  carry  into  execution  the  intention 
.<>f  the  contracting  parties.  Now,  what  is  there  in  this  intereist, 
which  shbuld  e^^clude  it  from  the  benefit  of  insurance?  there  is 
.  nothing  unlawful  in  it.  It  is  subject  to  loss ;  for,  whether  the  plain- 
tiff used  the  tot^nage  for  the  transportation  of  his  own  goods, 
or  of  the  goods  oi  others,  he  would  lose  his  money,  unless  the  ship 
l^erformied  the  Yoyage  in  safety.  Indeed,  I  think  Mt.  Ingersoll^  in 

argumg 
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1806.  arguing  for  the  defendant,  conceded  that  the  plabtiff's  interest 
^*"v**^  might  have  been  insured,  if  it  had  been  properly  described;  hut 
he  conceived  it  to  be  in  the  nature  of  bottomry*  This  it  certainly 
cannot  be;  there  was  no  loan  of  money.  Messrs.  Wcdns  were 
obliged  to  make  no  payment  to  the  plaintiff,  but  the  plaintiff  w^s 
entided  to  make  what  he  could  from  the  tonnage  he  had  purchased. 
Whether  it  was  more^  or  less,  Messrs.  Wains  bad  nothing  to  do 
with  it.  The  testimony  of  Mn  Fitzsimmons  goes  far  towards 
proving,  that  the  plaintiff's  interest  was  we.ll  described,  and  was  a 
proper  object  of  insurance*  In  the  case  of  Gregory  y.  Christie, 
(Park.  11.)  my  Lord  Mawjfield  thus  expresses  himself,  ^^  I  should 
^*  think  thatthewords^^goods,  specie,  and  effects,"  did  not  extend 
**  to  the  plaintiff's  interest,  if  we  were  only  to  consider  the  words 
"  by  themselves.  But  here  is  an  eipress  usage,  which  must  go* 
*^  vem  our  decisioB.  A  great  many  captains  in  the  East  India 
**  service  swear,  that  this  kind  of  interest  is  always  insured  in 
"  this  way."  Now,  though  there  have  not  been  v^  great  many  wit- 
nesses ia  this  cause,  yet  there  has  been .  oncy  wery  much  conversant 
in  the  business  of  insurance,  who  stands  uncontradicted.  Upon 
this  first  point,  therefore,  the  insurability  of  the  plaintiff's  interest, 
whether  it  is  considered  on  principle,  or  on  usage,  I  have  na 
doubt  but  the  law  is  with  the  plaintiff. 

2d.  But  was  the  plaintiff's  interest  liable  to  general  average  ? 

General  average,  or  general  contribution,  is  founded  on  princi- 
ples of  justice  and  sound  policy.  It  arises,  when  a  sacrifi.ce  of  part 
has  been  made  for  the  preservatron  of  the  residue,  or,  when  money 
is  expended,  to  preserve  the  whole.  Thus,  the  loss  occasioned 
by  cutting  away  of  masts,  or  throwing,  goods  overboard  to  lighten 
the  ship,  in  a  storm^  or  money  paid  to  redeem  ship  and  cargo^. 
which  had  been  capttired,  are  subjects  of  general  average;  ship^ 
cargo,  and  freight,  have  been  benefited,  and  therefore  all  must 
contribute.  In  the  present  instance,  a  compromise  was  made  with 
the  recaptors?  Was  it  for  the  benefit  of  all  persons  roncerned  in 
ship^  cargo^  and  freight?  for,  if  it  was,  it  faUs  witWn  the  rule  of 
general  average.  It  appears  to  me  that  it  was  for  the  benefit  of  all 
concerned.  It  prevented  a  sale  of  both  ship  anr*  cargo,  which  must 
have  injured  all  concerned.  It  would  certainlv  have  injured  the 
plaintiff,  who  had  goodson  board  tof  large  amount.and  he  had  paid 
in  advanceifor  the  freight  of  these  goods.  Of  whatever  nature  the 
plaintiff's  interest  was,  it  was  liable  to  salv;ig;e«  ^vc William  Scotfs 
opinion(i)  is,  that  salvage  is  due,  for  ship,  cargo,  and  freight.  But 
the  defendant's  counsel  object,  that  general  average  never  arises 
but  from  the  voluntar}'^  act  of  man,  and  here,  say  they,  was  no 
Voluntary  act;  for,  salvage  was  decreed  by  the  Court.  This  argunvcnf 
is  rather  too  refined.  Let  us  consider  it.  It  is  true,  that  the  agency 
and  consent  of  man,  must  intervene,  to  prodiice  a  general  average; 
but  thi^agenc}  aujd  consent, though  in  on^e  sense  voluntary,are  upon 
the  whole,  involuntary.  VVhen  life  is  at  stake,  the  mariner  wil- 
lingly 
fiy5i?o6.8d 
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lingly  throws,  gold  and  diamonds  into  the  sea.  But  was  he  willifig  1 806. 
to  encounter  the  storm,  which  produced  this  dire  necessity?  v^^^— / 
General  average  always  arises  fcom  actions  produced  by  necessity. 
In  the  case  before  us,  there  was  a  capture,  recapture,  and  decree 
of  salvage.  The  master  and  supercargo  consented,  under  diese 
circumstances,  to  a  measure,  which  produced  a  general  benefit. 
They  surely  exercised  as  much  volition,  as  if  they  had  thrown 
half  the  cargo  oyer  board  in  a  storm.  Suppose  they  had  stood  still, 
and  suiFered  the  ship  and  cargo  to  be  sold,  the  underwriters  would 
then  have  had  to  answer  for  the  whole  freight*  It  is  better  for 
them  \o  be  subject  to  a  general  contribution. 

We  are  of  opinion  that  the  plaintiff  is  entided  to  recover  on  this 
i>olicy,  according  to  his  demand. 

Lewisy  JSawley  and  y.  Sergeant^  for  the  plaintiff. 

M'-Kean  (Attorney-General)  and  IngeraoUj  for  the  defendant. 

Donath  et  al.  versus  The  Insurance  Company  of  North 

America. 

THIS  cause  was  argued,  in  March  term  last,  on  the  following 
case,  stated  for  the  opinion  of  thfe  Court. 

Case,  (i)  The  plaintiffs  were  in  advance  for  money  lent,  and 
|;oods  delivered,  to  Don  Alvarez  Calderon^  according  to  their  ac- 
count stated,  (including  commissions  and  premium  of  insurance) 
to  the  amount  of  13,750  dollars;  and  addressed  to- the  defendants 
the  orders  of  insurance,  dated  respectively  the  22dbf  y«ne  and  6th 
oijuly  1799,  in  these  words: 

^' Philadelphia,  yim€22d  1799. 
**  President  and  Directors  of  the 

**  Insurance  Company  of  North  America. 
"  Gentlemen, 

*'  Agreeably  to  your  answer,  we  request  you  to  insure  13,750 
**  dollars,  on  sundry  effects,  shipped  on  board  the  schooner  Daphne^ 
**  captain  Ripley,  bound  for  Hqvanna. 

**  This  insurance  is  declared  to  be  made  by  us,  for  and  in  be^ 
**  half  of  Don  Alvarez  Calderon,  king's  attorney  in  the  island  of 
"  Cuba,  on  goods,  or  rather  effects,  they  not  being  merchandize 
"  intended  for  trade,  but  wholly  his  property,  consisting  in  cloth- 
*1  ing  and  wearing  apparel,  library,  a  vast  quahti^r  of  house  fumi- 
"  tare,  coaches,  &c.  amoimtiiig  together  to  18,733  dollars,  of 
•*  which  we  only  cover  the  above  sum  of  13,750  dollars,  the  same 
**  teing  the  amount  of  our  advances,  inclusive  of  premium, 
"  commission,  &c.  at  and  froni  Philadelphia  to  Havannay  on  board 

(1)  The  case  w«s  stated  witn  a  reference  to  the  various  documents,  read  in 
evidence;  but  it  is  nccessar}'  to  incorporate  the  substance  of  them  here,  witli  the 
sratement. 

**the 
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1806.  **  the  Daphne^  an  American  bottom  and  property,  and  the  returns^ 
^— V  "^  *'  from  Havanna  to  Philadelphia  on  board  the  same  schooner  or 
^^  any  other  American  vessel,  but  if  remittance  should  be  made  to 
**  us  iii  bilU  of  exchange  for  the  whole  or  in  part  of  the  sum  ^ 
**  insured  by  us,  a  return  pi^mium  of  7\  per  cent«,B)iaU  be  allow- 
*'  ed  us,  on  the  amount  that  may  be  remitted  in  bills; 

"  VVe  further  warrant  ^xoxDon  Aharez  Calderon  has  all  neces- 
**  sar}'  passports  and  protections  for  himself,  suii^,  and  property, 
"  from  th  British^  Spanish  and  French  ministers^  which  we  hare 
•'  caused  to  be  registered  in  Clement  Biddlt^s  office." 

"  Philadelphia^  Jufy  6th  17». 
**  President  and  Directors  of  the 

"  Insurance  Company  of  North  America* 
"  Gentlemen,  , 

"  Please  to  cancel  the  policy  of  insurance  effected  on  goodsr 
^  or  effects,  shipped  by  us,  on  board  the  schoonek*  Daphne^  for 
^^  account  of  Don  Aharez  Calderon^  for  13,750  dollars,  as  the 
^^  same  have  been  re-landed  and  loaded  on  board  the  brig  Currier^ 
"  captain  M^'Kiever^  on  which  you  will  please  to  transport  the 
^^  same  insurance,  and  on  the  same  conditions. 

"  Jos.  Donath  &?  Co:\ 

Previously  to  these  orders,  the  plaintiffs  had  entered  into  an 
agreement  with  Don  Alvarez  Calderon,  dvittd  the  11th  day  of 
jfune  1799j  of  which  the  material  passages  were  these: 

**  The  said  yps*  Donath  &  Co.  contract  to  furnish  a  suitable 
"  vessel  for  the  passage  of  the  said  Don  Andres  Alvarez  Cald^rony 
*^  his  suite,  and  (joods  and  effects,  from  this  port  of  Philadelphia 
*'  to  Havanna*  To  procure  insurance  to  be  made  of  the  goods  and 
"  effects  of  the  said  Don  Andres  Alvarez  CaldetOHjibr  the  said  voy^ 
^^  age,  to  the  amount  of  commissions,  premium  and  charges,  and 
^^  the  said  goods  and  effects  inclusive,  and  to  comprehend  in  like 
^^  manner  the  sums  of  two  thousand  dollsirs,  advanced  him  by  Ste* 
^^  /iAenZ)i//i//2,^uch insurance  to  be  made  aland  from  Philpdelphia 
^^  to  Havarma^^xA  at  and  from  thence  back  to  this  port  oiPhiladeU 
^'  phiay^nd  the  policies  of  insurance  and  authority  to  recover  the 
•^  same,  in  case  of  loss,  to  remain  and  be  vested  in  the  said  yo^ 
^^  seph  Donath  and  company." 

^^  And  the  said  Andres  Alvarez  Calderon  furdier  covenants, 
'^  promises  and  obliges  himself  to  the  said  Joseph  Donath  and 
**  company,  to. pay  to  the  said  yo^g^  Donath  and  company^  or 
S*'  their  correspondent  ?X  Havanna^  the  full  amount  of  said  sums 
^^  so  to^be  by  them  advanced,  and  also  for  the  freight  and  other 
«^  sums  to  he  by  him  paid  as  aforesaid  otllavannay  in  specie,  to  be 
f^  loaded  on  board  any  vessel  at  Havanna  that  they  may  require, 
"  clear  of  duties  or  risque,  or  at  the  option  of  said  Andres 
^*  Ahprez  Calderon^  to  pay  the  said  aniount  in  sugars,  or,  other 

**  produce. 
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^^  produce,  in  which  kst  case,  all  the  freight,  charges,  commissions    1 806. 

^^  at  Havanna^  £md  risk  of  the  said  sugars  or  other  produce  of  the  ymm^gmmj 

^  said  island  of  Cuba^  shall  be  at  the  charge  of  the  vssud  Andres 

•*  Aharez  Catderon^  so  that  the  nett  proceeds  thereof,  after  de- 

^*  ducting  all  charges,  freight  and  insurance,  as  the  same  shall 

^^  produce  at  Philadelphia^  shall  be  to  the  credit  of  said  Andres 

^  Alvarez  Calderon^  instead  of  the  sum  paid  at  Havanna  in  specie. 

*^  And  it  is  declared  and  agreed  by  the  said  parties  hereunto,  that 

*^  in  case  the  said  vessel  should  be  captured,  taken  or  lost  on  her 

"  said  voyage,  that  the  insurance  to  be  recovered  on  the  goods 

^^  and  effects,  to  be  shipped  and  insured  as  mentioned  in  the  third 

**  article  before  mentioned,  shall  be  applied  by  the  said  Joseph 

^^  Donath  and  company,  to  the  discharge  of  their  advances,  and 

'^  in  abatement  or  acquittance  for  so  much  of  the  bilk  or  drafts 

"  to  be  drawn  by  the  said  Don  Andres  Alvarez  CalderoTi  for  the 

<^  said  sums,  so  to  be  paid  and  advanced  for  his  use  by  the  said 

**  Joseph  Donath  and  company,  as  aforesaid.'^ 

On  the  6th  day  of  July  1799,  Joseph  Ball  duly  underwrote 
the  policy  for  the  defendants,  and  affixed  their  corporate  seal,  hy 
which  they  insured  goods  on  board  the  Currier  outwards,  and  on 
jjoard  her,  or  any  other  good  American  vessel  home,  at  and  from 
^Philadelphia  to  the  Havanna  and  back  to  Philadelphia^  valued  at  , 

13,750  dollars,  for  a  premium  of  2p  per  cent.  The  property  out 
,was  warranted  to  belong  to  Don  Alvarez  Calderon;  and  that  he 
had  all  necessary  passports  and  protections  for  himself,  suite,  and 
property,  from  the  Britiah^  Spanish^  and  French^  niinisters,  resi- 
dent in  the  United  States*  It  was,  also,  stated  in  the  policy,  that 
^the  property  homewards  was  to  be  shipped  by  Don  Alvarez  CaU 
deronj  or  by  his  order,  for  account  of  die  plaintiff;  but  if  the  re- 
mittance was  made  in  bills  of  exchange,  and  not  goods,  there 
should  »be  a  return  of  7^  per  cent,  of  the  premium.  The  premium 
was  duly  paid;  the  warranty  in  the  policy  contained  was  complied 
with  and  performed;  the  policy  has  always  remained  in.  the  pos- 
session of  the  plaintiffsf  and  the  goods  were  shipped  and  consign- 
ed, as  specified  in  die  invoice  and  bill  of  lading,  to  wit,  by  JO" 
seph  Donath  &  Co.  "  for  Don  Alvarez  to  Peter  Blain^  or  bis 
**  assigns,'*  at  the  Havanna.  On  the  19th  June^  and  8th  July  1 799, 
the  plaintiffs  wrote  two  letters  to  Peter  JBlain^  the  plaintiff's  agent 
named  in  the  bill  of  lading,  inclosing  a  copy  of  the  contract  with 
J)on  Calderon,  and  4esiring  him  to  secure  payment  before  the 
goods  were  delivered;  to  which  letters  they  received  answers, 
dated  respectively  the  18th  and  31st  of  October  1799,  stating  the 
refusal  of  Don  Calderon  to  pay  the  drafts,  and  his  desire  that  the 
plsuntiffs  would  seek  redress  from  the  underwriters.  The  brig  Cur- 
fier^  in  the  policy  named,  sailed  from  Philadelphia^  on  the  10th 
of  July  1799,  on  the  voyage  insured,  with  the  property  insured 
on  board;  and,  while  lawfully  prosecuting  the  voyage,  to  wit,  on 
the  31st  of  July  1799,  she  was  captured  by  the  5n7wA  privateer 

V<TL.  IV.  3  0  schooner 


"466  Cassi  Rulbd  jlkd  Adjodced  ik  tbz 

1806.  schooner  Charlotte^  captain  Thrifty  and  carried  mto  New-Prpm" 
%mm^mmf  dfTice^  OD  thc  3d  dar  of  August  ensuing,  where  James  M^Kmer^ 
master  of  the  said  br!g,  entered  a  protest*  .The  brig  and  car- 
go were  libelled  in  thc  Vice  Admiralty  Court,  at  New^Provu 
denccj  and  were  both  condemned,  except  the  property  in  thc 
policy  insured,  touching  which  the  foQowing  proceedings  were 
had  at  NeW'Providence* 

On  the  26th  of  Ausrust  1799,  Don  Calderon  petitioned  thc 
Court  of  Vice- Admiralty,  stating  that  he  was  possessed  of  pass- 
ports from  the  British  minister,  &c.,  and  praying  restitution  of 
his  effects.  On  the  2d\)f  September^  the  Judge. pronounced  sen* 
tence,  which,  so  far  as  it  relates  to  the  present  question,  expressed 
a  doubt  upon  the  construction  of  the  British  minister's  passport; 
and  directed  an  inquiry  to  be  made,  whether  it  was  the  minister's 
intention  to  protect  the  effects  of  Don  Calderon^  to  the  extent 
claimed.  (1)  On  the  12th  of  September  1799,  all  the  goods  were 

restored 

(l)The  opinion  of  the  Judj^  of  the  Court  of  Vice- Admiralty  (Judge  JTc/jfl//) 
upon  the  general  character  and  operation  of  diplomatic  passports,  appears  suf- 
ficiently interesting,  to  justify  its  insertion  at  length. 

DscRVB.  '**  The  only  shipment  in  this  vessel,  that  has  occasioned  me  any 
*'  hesitation,  is  that  ot  Bon  Alvarez  This  g^entleman  is  a  Spaniih  subject,  but 
*'  to  eacieinpt  his  property  (of  the  value  of  eight  or  ten  thousand  dollars)  fr9m 
^  the  uiual  consequence  of  capture,  he  has  produced  a  paper,  which  Kas 
**  given  rise  to  no  small  argument  and  discussion*  It  is  a  letter  of  licence  from 
*'  bis  majje9ty'«  ambassador  with  the  American  stated  Mr.  Litton^  by  which 
**  the  coitimanders  of  vessels  of  war  are  requested  to  allow  Bon  Alvarez  to 
^9  pasir,  with  his  doinestics,  baggage,  and  effecu.  It  is  said,  that  this  paper* 
'<  from  its  langusjge^  not  being  mandatory,  never  was  designed  by  Mr.  Lutom 
<'  to  be  viewed  as  a  safe  conouct;  that  it  is  merely  an  expression  of  civility,* 
^  complimentary  act,  intended  to  procure  to  i>onii/varc2:  polite  treatment,  and 
**  to  protect  himself,  servants,  baggage,  and  the  customary  viatica,  or  articles 
**  necessary  for  his  use  during  the  voyage,  and  no  more;  but  by  no  means,  to 
*'  enable  him  to  carry  furniture,  carriages,  liud  other  goods,'to  so  great  an 
'*  amount  as  the  property  in  dispute;  that  the  document  is  not  in  tlie  usual 
"  Vid  Iivoper  form;  and,  finally,  the  right  of  ambassadors,  to  protect  by  their 
*  KcenceSf' more  than  has  been  here  conceded  to  them,  has  been  contested,  on 
^  tile  ground,  that  it  would  defeat  the  operation  of  the  prize  act. 

'^  Th|e  safe  conduct  of  ambassadors  will  not,  }  apprehend,  be  often  the  sub- 
**  ject  <»  consideration  here;  and  still  more  rarely  will  it  hapfien,  that  there 
*•  will  be  any  i^reater  occasipn  to  dispute,  or  deny,  the  privilege  claimed,  than 
**  there  exists  in  the  present  If,  however,  the  right  of  ambassadors  to  grant 
j*  licences,  whereby  enemy,  or  contraband  g^ods,  may  be  protected  from  cap.» 
**  ture,during  their  passage  through  the  sovereign's  doininions  (which  is  the  case 
**  more  especially  alluded  to  by  Blachtone)  (1)  or. even  to  tlie  territories  of  the 
**  enemy*  which  i^  the  case  l.ere,  be  admitted  in  its  fullest  extent;  still  it  must 
'<  be  ^ranted,  that  to  insure  proper  respect  to  his  act,  attention  should  be 
**  paid  to  the  forms  prescribed  'or  recommended  by  the  writers  on  the  law  of 
**  nations;  I  mean,  as  Vattell  expresses  it,  to  enumerate,  and  categorically  ex- 
"  press,  every  thing  intended  to  be  comprehended.  Here  no  enumeration  has 
**  been  made;  but,  instead  thereof,  a  word  has  been  inserted,  of  an  import  so 
**  general,  that  it  may  be  constinied  to  ihclude  any  thing  and  every  thing,  of  any 
**  amount  and  of  any  kind. 

**  I  may,  I  trust,  without  derogating  in  th^  least  from  the  respect  due  to  his 
**  excellencyj  the  ambassador,  be  permitted  to  doubt,  whether,  whenhe  wrote 

(1)  1  w/.-Cbif^  259,  260. 
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restored  to  Don  Calderon^  on  his  ^ving  security,  to  abide  the    1806« 
final  decree,  except  a  trunk  of  valuable  articles,  which  had  been 
lost  after  the  capture ;  and  for  which  the  judge  refused  to  make 
the  captors  responsible. 

The  property  received  by  Don  Aharez  Ccdderon^  in  con^ 
sequence  o£  those  proceedings,  was  carried  by  him  to  the  Ha^ 
vanna^  but  never  delivered  to  the  said  \8/(r7/X  in  the  bill  of  lading 
mentioned,  nor  accounted  for  to  the  plaintiffs. 

On  the  31st  day  of  August  and  the  1st  of  October  1799,  the 
plaintifls  abandoned  the  propert}'  insured  to  the  defendants,  stat^ 
ing  in  the  former  letter,  particularly^  that  ^^  they  had  received 
^  orders  from  Don  Calderon  to  do  so ;"  and  thereupon  demanded 
payment  for  a  totalloss:  which  the  defendants  refused  to  pay^ 
but  offered  to  pay  an  average  loss  on  the  goods  damaged  and 
.Stolen.  Don  Alvarez  Calderonhzs  not  paid  to  the  plaintiffs  the 
whole,,  or  any  part  of  their  advances  before  mentioned :  and  no 

Eroperty  insured  on  the  homeward  passage,  has  been  shipped  by 
im  or  his  order,  for  account  of  the  plaintiffs,  nor  hath  any  part  of 

'*  the  passport,  h^  really  meant  to  ^ive  it  the  full  purport  of  which  It  is  sut* 
•*4septible. 

**  The  situation  of  J^idges  of  the  Vice- Admiralty  Courts  is  well  known  ^ 
••  Mr!  Litton,  If,  on  the  one  hand,  they  are  hound  to  respect  the  right  of 
**  ambassadors,  there  are,  also,  duties  to  fulfil  towards  those  who  claim  the 
"  benefits  of  the  prize  act  And  hence  I  do  conclude,  that  in  extending^tha 
*•  privileges  or  immunities  of  a  passport,  beypnd  what  is  commonly  done^  he 
'*  would  have  adopted  a  term  of  more  precis^  and  determinate  signification^ 
^  than  the  one  he  has  used.  Besides,  it  is  very  evident  that  Mr.  Bond,  the  con<« 
"  sul,  who,  I  dare  say,'tlid  see  this  licence,  and  who  ought,  and,  I  presume^ 
"  does,  know  better  than  any  person  here,  what  the  ambassador  really  intend- 
**  ed,  takes  no  notice  whatever  of  ••  efecu,**  but  confines  his  consular  licence^ 
•*  or  pass,  which  he  granted  eight  d!ays  subsequent  to  that  of  Mr.  iListon,  tO 
'*  the  persons  and  bagg^age  of  Don  Aharez  and  his  servants.  Don  Alvarez 
**  himsetf^  too,  by  insuring  so  caiefully  against  capture,  seems  to  have  enter* 
"  tained  a  different  opinion  of  this  safe-conduct  at  FhiladeipAia,  frem  that 
*'  which  he  holds  in  this  place.  I  will  not,  though,  take  upon  me  to  say,  that  it 
••  is  not  possible,  but  that  Mr.  Listen  might  have  been  aware  of  the  purpose  Ift 
*'  which  his  passport  was  •  intended  to  be  applied;  and  that  he  might  have 
**  deemed  this  a  fit  occasion,  for  the  exercise  of  the  extraordinary  powers  at- 
"  tached  to  his  station  and  character.  If  this  prove  to  be  the  case,I  shall  dismiss 
•*  the  libel,  and  leave  the  captors,  if  they  think  themselves  aggrieved,  to  seek: 
'*  redress  elsewhere.  -Ay  duty,  therefore,  in  the  first  place,  is  to  be  satisfied  of 
"^hat  was  the  ambassador's  meaning.  For  this  purpose,  I  decree,  that  an 
*'  exact  enumeration  of  the  articles  (exclusive  of  the  baggage,  the  books,  and 
**  ever)'  thing  necessar}'  for  the  prosecution  of  his  voyage,  which,  if  it  has  not 
*•  been  done,  I  direct  may  be  immediately  given  up)  that  have  been  shipped 
"  by  Don  Aivarez,  be  made  out,  and  that  it  be  transmitted  to  his  excellency  tho 
"  ambassador,  with  a  request  that  he  would  certify  to  this  Court,  whether  any, 
••  or  what,  things  therein  specified,  were  intended  by  him  to  be  protected  from 
**  capture  by  his  licence.  In  making  this  enumeration,  I  trust  that  the  great- 
*'  est  care  will  be  used  to  prevent  injury;  and  that  the  same  be  done  in  th% 
**  presence  of  some  person  appointed  by  the  claimaat."(I ) 

(1)  Upon  receiving  Mr.  Lifton*t  explanatory  certificate^.the  whole  of  the  pro* 
l^epty  was  ordered  to  be  restored  absolutely. 
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1 806.    tLc  remittances  in  the  policf  mentioned,  been  made  in  biUs  at 
Vi^y-i^  exchange. 

The  questions  for  the  opinion  of  the  Court  are, 
1st.  Whether,  under  all  the  circumstances,  die  i^amtrflb  had  an 
insurable  interest  in  the  property,  mentioned  m  the  policy,  out 
and  home,  or  either^  2d.  Whether,  if  they  had  such  interest,  it 
is  sufficiently  insured  by  this  policy,  to  entitle  them  to  recover  in 
the  present  action,  as  for  a  total  loss?  3d.  Whether,  if  they  are 
not  entitled  to  recover  as  for  a  total  loss,  they  are  entitled  to  re- 
cover as  for  a  partial  loss,  and  to  what  amount  ?  4th.  Whether 
they  are  entided  to  a  return  of  premium  on  the  return  voyage^ 
and  to  what  amount? 

It  is  further  agreed,  that  the  judgment  of  the  Court  shall  be 
rendered  by  them,  in  such  tbrm  and  for  such  sum,  if  any,  as 
shall  be  best  calculated  to  effec^ate  their  opinion  upon  the  fore- 
going questions. 

The  cause  was  argued  in  March  term  1805,  by  Levy  and 
Dallas^  for  the  plaintiSs;  and  by  Ingersoll  and  Hopkinaon^  for  the 
defendants. 

For  the  plaintiffs^  it  was  insisted:  1st.  That  the  advance  and 
lien,  gave  them  an  insurable  interest  in  the  effects  of  Don  Cal^ 
deroni  Piiri,  282.  1  BL  103.  1  Burr.  489.  Fark^  267.  269^ 
8  T.  Rep.  154.  Fark,  11.  3  Burr.  1410.  Park,  270.  8  T. 
Rep.  13.  1  Bos.  £sP  Full.  315.  323.  216.  6  T.  Rep.  478.  483. 
1  Alarsh.  81.  91.  Ill,  112.  2  Bos.  &f  Pull.  240.  75.;  that  the 
nature  of  their  interest  was  fully  communicated  to  the  defend- 
ants; that  they  had  taken  ever}-  precaution  to  secure  the  lien,  by 
retainuig  the  possession  of  the  effects,  and  consigning  them  to 
their  agent  at  the  Havantw^  to  be  delivered  to  Don  Calderon^  only 
upon  re-payment  of  the  money  advanced;  that  the  capture  took 
from  the  plaintiffs  the  possession  of  the  property,  and,  with  it^ 
their  lien;  thereby  constituting  a  total  loss,  on  which  they  had  a 
right  to  abandon;  2  Burr.  694.  2  Emerig*  188-  194,  5.  3  Poth. 
B,  3.  c.  3.  ar^.  1.  s.  3.  that  the  restitution  to  Don  Calderon  was 
not  a  restitution  to  the  plaintiffs;  but,  on  the  contrary,  was  de- 
stiiictive  of  their  possession  and  lien;  and  that  although  the  goods 
wei-e,  in  fact,  afterwards  carried  to  the  Havanna  by  Don  Calde- 
ron,  they  were  never  delivered  at  the  port  of  destination,  to  the 
consignee  of  the  plaintiffs,  within  the  spirit  and  meaning  of  the 
policy,  any  more  thim  if  they  had  been  carried  thither  by  the  cap- 
tors. 2d.  That  the  defendants  have,  virtually  acknowledged  the 
right  of  the  plaintiffs  to  recover,  by  offering  to  pay  an  average  loss 
upon  the  property  damaged  and  stolen.  3d.  That,  at  all  events, 
the  policy  contemplates  two  distinct  adventures;  to-  wit,  an  out- 
ward cargo,  and  a  remittance,  either  in  cargo,  or  in  bills  of  ex- 
change (providing,  in  the  latter  case^  for  an  abatement  of  seven  and 
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a  half  per  cent,  premium)  and  as  no  risque  has  been  run  of  either    1B06« 
kind,  upon  the  return  voyage,  there  should  be  a  proportional  re-  Vv""^ 
turn  of  premium.    Par k^' 367 »  (5  edit.')  377,  8.  3  Burr.  1237.   2 
JUarsh.  564.  567.  569.  561  to  571.  1  Bos.  ^  Pull.  172. 

For  the  defendants^  it  was  insisted,  1st.  That  their  contract  was 
with  Don  Calderon^  through  the  agency  of  the  plaintiffs;  that  the 
plaintiffs  never  had  an  insurable  interest,  or,  if  they  had,  they  have 
not  insured  it;  for,  the  insurance  is  made  on  the  effects  of  Don 
Colder on^  on  his  account  and  risque;  and  although  they  are  con- 
signed to  Bhm^  at  the  Hcmannd^  it  is  expressly  '*  for  Don  Calde* 
ron^y^  1  Ld.  Raym.  271.  12  Mod.  156.  that  there  was  no  idea  of 
a  lien,  in  the  origin  of  the  transaction,  but  a  perfect  reliance  on 
the  honour  of  Don  Calderon\  that  although  two  persons  may  in- 
sure distinct  interests  in  the  same  subject,  it  must  be  upon  dis- 
tinct contracts,  and  for  distinct  ipremiums;  and  that  i)ow  Calderony 
in  case  of  a  legal  loss,  might  have  sued  on  the  policy,  though  he 
had  paid  his  debt  to  the  plaintiffs;  and  thus  if  they  might  sue, 
llieir  debt  not  being  paid,  two  interests  would  be  insured  by  the 
same  contract,  for  a  single  premium.  2d.  That  the  defendants 
had  complied  with  their  contract,  the  property  being  restored  to, 
and  remaining  in,  the  possession  of  its  owner,  for  whom  the  in- 
surance was  made,  at  its  port  of  destination;  and  that  the  insu- 
rance was  against  the  perils  of  the  sea,  and  of  war,  but  it  was 
not  ah  instirance*  against  the  misconduct  of  Doit  Calderon^  in  re- 
taining the  property,  without  paying  the  debt..  3d.  That  the 
voyage  was  entire;  for  an  entire  premium  of  twenty />tfr  centum^ 
varying  the  amount  of  the.  premium,  but  not  the  entirety  of  die 
voyage,  according  to  the  manner,  in  which  the  returns  should  be 
made.  Park.  440.  377.  2  Marsh.  572.  Doug.  751. 

The  cause  was  held  under  advisement,  until  the  17th  of  Jaritt^ 
artf  1807,  when  the  opinions  of  the  Judges,  who  had  heard  the 
argument,  were 'delivo%d« 

TiLGHMAN,  Chief  Justice.  JNly  opinion  on  the  first  point  will 
be  rendered  unnecessary,  by  the  opinion  which  I  shall  deliver  on 
the  second  point;  because,  granting  that  the  plaintiffs  possessed  an 
insurable  interest,  I  am  of  opinion  that  it  clearly  appears  from  the 
facts  stated,  that  they  ordered  no  insurance,  and  that  no  insurance 
was  made  for  them,  in  any  other  capacity,  thim  as  agents  oi  Don 
Atvarez  Calderorlx  consequently,  they  cannot  recover  for  a  total 
loss,  as  Don  Alvarez  Caideron  has  accepted  that  part  of  the  pro- 
perty which  was  saved,  and  thereby  made  his  eiectioi?  to  claim 
only  for  a  partial  loss.  The  instructions  of  the  plaintiffs  ibr  effecting 
the  ihsUrance,  were  to  insure  exprenaly  for  aVid  on  behalf  of  Don 
Alvarez  Caideron.  It  is  true,  they  insured  only  13,750  clollara, 
although  the  whole  effects  of  their  principid  amounted  co  18,733 

dollars; 
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1806.  dollars;  and  they  give  the  reason,  that  13,750  dollars  covered 
Smm^^r^mJ  the  amount  of  their  advances,  including  premium,  commissidlis, 
&c*  The  defendants  might  well  suppose,  that  the  plaintiffs  were 
to  hold  this  policy  for  their  own  security,  in  caseof  loss,  although 
the  insurance  was  made  for  Don  Alvarez  Colder  on;  and.  that  this 
was  the  fact,  appears  from  the  agreement,  dated  the  11th  of  yune 
1799.  But  it  is  not  stated,  that  this  agreement  was  disclosed  to 
the  defendants:  on  the  contrary,  there  is  one  circumstance  which 
goes  far  towards  convincing  me  that  no  such  disclosure  was  made. 
It  is  this:  By  the  agreement,  the  outward  cargo  was  to  be  at 
the  risk  of  Don  Alvarez  Calderon;  but  the  memorandum  at  the 
foot  of  the  policy,  contains  a  covenant,  that  the  inward  cargo  should 
be  shipped  on  account  of  the  plsfintifib.  The  plaintiffs  contend, 
that  they  had  a  lien  on  the' goods,  and  that  it  so  appears  by  the 
bill  of  lading,  and  their  letter^to  Mr.  Blain*  But,  in  my  opinion, 
those  papers  prove  directly  the  contrary.  By  the  WU  of  lading,  the 
goods  are  deliverable  y^r  Don  Alvarez  Colder on^  to  P*  Blain;  so 
that  DonAlvarez  Calderon  might  have  compelledJS/ain  to  give  him 
possession  of  the  goods,  before  the  expiration  of  the  fifteen  days, 
which  were  allowed  for  payment  of  the  plaintiffs'  demand.  The 
plaintiffs,  in  their  first  letter  to  Blain^  declare  that  the  respectabi- 
I'ttij  of  Don  Alvarez  Calderorfs  character  was  a  sufficieat  guaran- 
tee, lor  the  honourable  execution  of  his  agreement.  And  even  in 
their  second  letter,  although  they  began  to  apprehend  difficulty 
from  the  capricious  temper  of  the  Don,  they  gave  no  intimation 
of  any  expectation,  that  their  agent  should  hold  the  goods  till  he 
received  payment  of  their  demand. 

Suppose  Don  Alvarez  CalderonhaA  paid  the  plaintiff's  account; 
can  it  be  contended,  that  he  could  not  recover  for  his  own  use, 
on  this  policy,  the  amount  of  the  loss^  that  he  has  actually  sustain- 
ed? And,  if  he  could,  does  it  not  inevitably  follow,  that  the  plain- 
tiffs cannot  recover ye?r  their  own  wief  If  they  can,  one  insurance 
effected  for  one  premium,  may  he  made  to  cover  two  different  in- 
terests, vested  in  different  persons.  Besides,  the  plaintiffs  attempt, 
most  unreasonably,  to  make  the  defendants  answepble  for  a  risk, 
which  they  never  meant  to  run;  that  is,  for  the  integrity  and  good 
conduct  of  Don  Alvarez  Calderon.  And  after  that  gentleman  has 
received  the  property,  which  was  restored  to  him  by  the  British 
Court  of  Admiralty,  the  defendants  are  called  on  to  answer  for 
it,  as  being  lost.  To  render  the  impropriety  of  this  demand  the 
more  complete,  the  plaintiffs  made  the  abandonment,  on  which 
they  found  their  clsum;  expressly  by  order  of  Don  Alvarez  Colde* 
ron»  Nothing  can  be  clearer  than  tt:at  the  pifiintiffs,  throughout 
the  whole  of  the  transaction  of  this  iosurance  acted  not  for  Uiem- 
aelves,  but  as  the  agents  of  Don  AKarez  Calderon* 

3d.  On  the  third  point  there  is  uo>  difficulty.  Undoubtedly,  the 
plaintifEi  may  recover  for  the  paid^  loss,s  stained  by  Don  Aho" 

rcz 
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fez  Calderotu  The  defendants  do  not  deny  it.  I  presume  the  1806» 
parties  can  easily  adjust  this  loss.  Indeed,  I  understood  so,  irom  Wv"«^ 
ivhat  fell  from  Mn  Lroy^  in  the  course  of  his  argument. 

4th.  The  last  question  in  this  case,  is,  whether  the  plainUfls 
are  entitled  to  a  return  of  any  part,  and  how  much,  of  the  pre- 
mium?  The  general  rule  is,  that  where' the  voyage  is  entire^zxiA  the 
risk  has  once  commencedy  there  shall  be  no  return  of  premium*  But 
when,  by  the  course  of  trade,  or  the  agreement  of  the  parties,  the 
voyage  is  divided  into  distinct  parts;  and,  on  one  of  these  parts,  no 
risk  has  been  run,  there  shall  be  an  apportionment  of  the  premi- 
um,  and  part  shall  be  returned.  A  voyage  may  beientire,  tHou^h 
the  ship  is  to  go  to  a  number  of  different  places,  and  to  take  in 
different  cargoes.    But  if^  in  the  contract  of  insurance,  there  are 
certain  contingencies  introduced,  which,  at  certain  periods  of  the 
voyage,  may  operate  so  as  to  make  the  insurance  void,  it  has  been 
considered,  that,  in  such  cases,  the  voyage  tnay  be  supposed  to 
have  been  divided,  in  the  contemplation  of  the  parties,  mto  dis* 
tinct  parts.    As  in  the  case  of  Stevenson  v.  Snow^  which  was  an 
insurance  of  a  ship  ^^  at  and  from  London  to  Halifax^  warranted 
to  depart  with  convoy  irom  Portmouth.^^  The  convoy  was  gone, 
before  the  ship  Surived  at  Portstnouth;  and|  bv  the  judgment  of 
Lord  Mam  field,  and  the  whole  Court  of  King^s  Bendi,  there  was 
a  return  of  part  of  the  premium.    In  the'^^case  before  us,  it  ap^ 
pears- to  have  been  in  contemplation  of  ^e  parties,  that  on  the 
voyage  from  the  Havanna  home,  there  [might  be  contingencies, 
which  would  either  avoid  the  policy,  for  that  part  qf  the  voyage, 
or  lessen  the  risk,  jk>  far  as  to  require  a  part  return-  of  premium. 
The  goods  shipped  on  the  outward  vo]rage,.are  warranted  to  be 
the  property  oi  Don  Aharez  Calderon*  It  was  douotful,  whether 
any  goods  would  be  shipped  on  the  inward  voyage.    If  a  remit- 
tance was  made  in  bills  of  exchange,  there  was  to  be  a  return  of 
seven  and  a  half  j^er  cent*,  part  of  the  premium.  ,If  goods  were 
shipped,  they  were  warranted  to  be  on  account  oc  the  plaintiffs. 
It  seems  to  be  the  spirit  of  this  agreement,  that  tile  voyage  may 
be  divided;  and  that*if  no  goods  were  shipped,  there  should  be  a 
return  of  seven  and  a  half /»er  cent. 

On  the  whole  of  the  case,  I  am  of  opinion,  that  the  plaindffs 
are  entided  to  recover  for  a  partial  loss,  apd  a  Jiletum  premium 
of  seven  and  a  half  per  cerU.y  with  interest  from  the  commence- 
ment of  the  action*  I  do  not  think,  that  they  should  be  allowed 
interest  for  a  longer  time,  because  they  demanded  more  than  they 
were  entitled  to,  and  have  put  the  defendantd^to  the  expense  of 
contesting, their  claim  for  a  total  loss. 

Yeates,  yt/tf^ice,  being  indisposed  sent  his  opinion,  in  writing, 
to  the  Court,  and  it.was  read  by  the  prothonotary.    H^  concur- 
red in  the  decision,  that  the  plaintifit»,  were  entided  to  recovex 
a  partial  loss,  for  the  goods  lost  aD4  damaged;  but  he  consi- 
dered 
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1806.   dered  the  voyage  as  entire,  and,  con8eque^tl7,  was  opposed  t» 
the  claim,  for  a  return  of  premium. 

>  Smith,  and  Brackenridge,  Jmtice^y  concurred^  genendljr, 
in  the  sentiments  clelivered  by  the  Chief  Justice. 

And  judgment  was  entered  for  the  plaintifis,  accordingly;  the 
quantum  to  be  calcidated  by  the  parties.  (1) 

(1)  On  the  quettion  of  intereit,  Dallim  took  the  liberty  of  sufj^sting  to 
the  Court,  after  the  opiniont  were  delivered,  that  the  practice  had  utiiformly 
been,  to  allow  interest  on  the  amount  actually  reoovered,  upon  the  expiration 
of  30  days,  after  depositing  the  proofs  of  loss;  and  that,  on  principle,  the  un- 
derwriters  could^nly  discharjre  themselves  fi'oni  interest,  or  costs,  by  a  ten> 
der,  or  payment  into  Court,  ot  the  sum  due.  But  ihe  Chief  Justice  answeredr' 
that  the  tubiect  had  been  considered,  and  was  now  decided 
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See  Jurisdiction,  JLvidmce. 

Whether  the  French  Court  of  Prizes, 

established  at  -Sy.  Domin^o^  is  a  Court  of 

competent .  jurisdiction,  according,  to  the 

la.w  of  nations.  30S 

FOREIGN  DUTIES. 
Sec  Dudes, 

FOREIGN  LAWS. 
Sec  JLcjc  Loci, 

FOREIGN  SENTENCE 
See  Evidence, 

FORFEITURE. 

See  Cofffi$caHon.  Gecrgiaw 

Forfeiture  for  trilnsporting  goods  froiA^ 

Maryland^  across  Deiavfare  to  I^ennsyi-^ 

v^nm,  without  peiinit  4ind  report.        28 

Tenant  by  the  curtesy   initiate   has 

not  an  estate  forfeitable  by  his  attainder 

for  treason.  168 

FRAUD. 

Set  Ilie^l  Contract,  In/turanee.  Voluntary 
jfmifnmentsi, 

1PREIGHT. 
See  JfisHirance, 


GEORGIA. 
The  confiscation  acts  of  Georgia  are 
hot  repugnant  to  its  constitution.        1 4 


INDEX. 
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HABEAS  CORPUS. 

See  Practice, 

On  a  ifub.  Cor/i.  the  Court  will  only 
inquire  whether  there  is  si  sufficient  pro- 
ts^ble  cause  for  the  commitment.  412,413 

I 

ILLEGAL  CONTRACT. 

A  contract  cannot  be  enforced  in  a 
court  of  justice,  if  contrary  ta  an  act  of 
the  sute»  or  of  congress.  269.  298.  308. 

342 

-  IMPROVEMENTS. 
See  Land, 


INFANCY. 

Infancy  may  be  $^ven  in  evidence  on 
the  plea  ofnon^aamm/iiaf,  ISO 

INFORMATION. 

Where  an  information  will  not  lie 
against  a  judge.  b25 

When  a  relator  must  be  namei  in  an 
application  for  an  infoi*ma(ion.  229 

INJUNCTION. 

Reasonable  notice  to  be  given  of  mo- 
tions for  an  injunction,  as  well  on  appli- 
cation to  the  court,  as  to  a  single  judge.  1 

What  is  reasonable  notice  of  an  appli- 
cation for  an  injunction.  1)2 

When  injunction  is  dissolvible  of 
course.  3.  (1) 

A  state  not  being  a  party  to  an  eject- 
ment in  the  circuit  court,  nor  interested 
in  the  decision,  is  not  intitled  to  an  in- 
junction from  the  supreme  court,  on  a 
«;eneral  clsdm  of  soil  and  jurisdiction.    3 

INSURANCE. 
See  Evidence: 

The  underwriters  upon  freight  are  lia- 
ble^for  the  extra  expenses  of  seamen's 
wages  and  provisions)  during  an  em- 
bargo. 246.  274 

When  and  how  an  abandonment  may 
be  made.  272 

What  will  constitute  a  deviation.  274 


Whether  underwriters  are  liable  to 
general  average  for  seamtin's  wages  and 
provisions  during  a  detention  for  ciuaran- 
tine,  or  upon  capture.  274 

Tlie  jui*y  m;iy  find  damages  for  a  par- 
tial loss,  though  the  declaration  claimed 
for  a  total  losi;  and  no  proof  of  ah 
abandonment  made.  283 

What  constitutes  barratry.  29.4 

In  the  case  of  a  double  insurance,  the 
ins urera  shall  contribute  rateabiy  to  sa-* 
tisfyaloss.  348.  irf/>/j.  xxxit. 

The  president  of  an  incorporated  in- 
surance company,  is  a  .competent  wit- 
nessi.in  an  indictment  for  destroying  a 
vessel  at  sea*  to  injure  the  company.  4 1 5 

When  andhiow  the  corporate  capacity 
of  an  insurance  company  must  be  proved: 

415 

What  shall  be  deemed  the  destruction 
of  a  ship  at  sea,  with  intent  to  injure  the 
insurei*s.  412 

Where  the  voyage  shall  be  deemed 
broken  up,  and  the  assured  intitled  to 
abandon  for  a  total  loss.  417 

What  lien  on  ship  and  goods  consti- 
tutes an  insurable  interest,  and  when  the 
assured  may  abandon.  42 1 

On  an  open  policy  the  assured  are  in- 
titled  to  recovery  accoixling  to  the  actual 
valiie  of  the  property;  and  not  according 
to  its  cost.  4S0 

When  the  assured  may  abandon,  and 
claim  for  a  total  loss,  by  capture.      446 

.  A  cargo  \vas  carried,  upon  contract,  to 
a  foreign  port,  and  there  tendered  to  the 
consignee;  but  the  government  of  the 
plate,  refusing  permission  to.  land  \iy  it 
was  brought  back  again :  Held  that  the 
freight  was  earned ;  and  that  the  assur.ed, 
in  a  policy  on  freight,  could  neither  re- 
cover for  a  totals  or  a  partial,  loss.     455 

Freight  paid  in  advance  is  an  insurable 
interest;  is  liable  to  an  average  loss ;  and 
the  assured,  in  a  i)olicy>  on  freight  ad- 
vanced, may  recover  an  average  loss, 
arising  from  the  paymientof  salvage.  459 

What  lien  on  goods,  is  an  insurable  in- 
terest ;  but  if  the  goods  themselves  are 
insured  by  the  person  claiming  the  lien, 
as  agent  for  the  owner  of  the  goods,  he 
cannot  recover  on  a  capture  and  restiCiir 
lion  of  the  goods  tp  the  owner,  who  does 
not  satisfy  the  lien,  46,3 


FKDEX. 


INTEREST. 

An  incident  of  every    judgment  in 

Penns-'lvania,  251 

In  what  cases  interest  allowed.     286. 

389.  391 

INTESTATE. 

See  Adminietrator.     Action, 

When  a  person  dies  intestate,  without 

fawful  issue,  and  leaving  no  fatlier  or 

mother,  brothers  or  sisters,  how  the  real 

estate  shall  descend.  64 

INTRUDERS. 
See  Land,  Connecticut.  Intruders, 

JOINT  OBLIGATIONS. 
The  surviving  obligee  is  intitled  to  the 
possession  of  joint  obligations,  to  recover 
the  amount  354 

JUDG]MENT. 

"J    Ca,  Sa,  extinguishes  the  lien  of  a 
judgment  upon  the  lands  of  the  debtor. 

214 
interest  is  a  legal  incident  of  every 
judgment  inPenmyhania,  251 

Priority  of  judgments.  320 

Purchaser  under  a  sale  of  land  by  or- 
der of  the  orphan's  court,  takes  it  dis- 
charged from  the  lien  of  judgments.  450 

JURISDICTION. 

Judgment  reversed,  because  the  citi- 
zenship, or  alienage,  of  the  parties  did  not 
appear  on  the  record.  7,  8.1  3 

The  value  of  an  estate  aUoAvcd  to  be 
proved  by  affidavits,  in  order  to  sustain 
the  jurisdiction  of  the  S.-C  pn  a  writ  of 
error.  V  20 

A.  fictitious  conveyance  of  land,  to  give 
juri^ictibn  to. the  Federal  Court,  detect- 
ed, and  the  suit  dismi.;^ed.  330 

But  a  voluntary  conveyance  is  good, 
though  it  gives  jurisdiction,  if  the  party 
had  a  right  to  it.  338i  (2) 

Where  the  circuit  court  of  the  U.  S. 

has  no  jurisdiction  in  a  (/id  tarn  action  on 

the  act  prohibiting  the  slave  trade.    342 

•»  What  focts  make  citizenship,  so  as  to 

exclude  the  federal  jurisdiGtion.         360 

Whfn  the   mortal,  blow  is  given  at 
eay  and  the  death  happens  on  shore,  iu 


a  foreign  country,  it  is  not  murder  cog- 
nizable by  the  courts  of  the  United 
States,  under  tlie  act  of  copgress.      42& 

Extent  of  the  admiralty  jurisdiction. 

Ajifi.  i. 

Whether  the  Federal  Courts  have  a 
common  law  jurisdiction  in  criminal 
cases.  426.  ./#/>/>.  xxvi. 

SttFordgnCourta.  Lex  Loci.  Evidence. 

JUROR. 
Ste  Practice.   Challenge.    A&eti. 


LAND. 

Whether  land  can  be  sold  by  virtue 
of  a  judgment,  without  a  Set.  Pa.  against 
the  terre  tenants?  119 

Whether  land  is  liable  for  testator's 
debts,  after  being  aliened  by  the  heir  at 
law,  bona  fide  and  for  a  valuable  consi- 
deration? 119 

The  effect  of  Blunston's  licences,  of 

improvement  rights,  of  aoplications,  sur- 

vcysj  Sec.  in  giving  title  to  land.  120. 122. 

210.218.222 

An  award  of  referees  cannot  give  a  ti- 
tle to  land,  but  it  may  settle  a  dispute 
about  land.  -      129 

Though  title  to  land  cannot  be  ac- 
quired by  pai'ol  agreement,  the  agrec- 
*mcnt  is  good,  and  damages  may  be  re- 
covered for  a  breach  of  it.  152 

Cases  respecting  settlements,  impfx)ve- 

ments,  warrants,  surveys,   and  patents, 

under  the  act  of  April,  1792.    161.  170. 

209.  237.  363.  393 

The  riglit  of  use,  &€.  to  water  courses. 

211 

irregularity  and  frauds  at  commis- 
sioners'sales  218 

City  lots  cannot  be  located  as  vacant 
land.  292 

LANDLORD  AND  TENANT. 

A  Certiorari  does  not  o>perate  as  a  «i/- 
tiemedeoB  under  the  landlord  and  tenant 
act.  214 

LEGACY 

See  m^< 
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LETTERS  OF  CREDIT. 

The  use  and  obligation  of  letters  of 
credit.  133 

LEX,  LOCI. 
When  the  lex  loci  shall  govetix  the 
contract.  327.  419 

LIEN. 

Whether  debts  of  the  testator  are  a 
lien  upon  his  lands  in  the  hands  of  a  i>ona 
fide  purchaser  from  the  heir  ?  119 

Mortgaged  lands  sold  under  a  judg- 
ment mid  execution,  the  mortgage  re- 
mains a  lien.  l5l 

How  far  the  lien  of  an  execution  levi- 
ed is  lost  by  allowing  the  goods  to  re- 
main in  the  hands  of  die  defendant.  167. 

208.213 

Aca,8a,  extinguishes  the  lien  of  a 
judgment  upon  the  land  of  the.  debtor,  or 
its  proceeds  at  a  sheriff's  sale.  214 

The  purchaser  of  land  sold  by  order  of 
an  orphan's  court,  takes  it  discharged 
from  the  lien  of  judgments.  450 

LIMITATIONS. 

Where  an  ejectment  is  well  brought, 
within  the  six  months,  allowed  to  appeal 
from  the  board  of  property.  1 54 

LIQUIDATION 
See  Duties, 

M 

MANOR. 

See  S/iringetsdury  Alanor, 

MANSLAUGHTER. 

See  Murder, 

MARRIAGE  SETTLEMENTS. 

Where  instruments  executed  after 
marriage,  shall  be  valid,  or  not,  as  settle- 
ments, against  creditors.      304,  305  (1) 

MASTERS  OF  SHIPS. 
See  Merchant, 

MERCHANT. 
One  factor  for  several  merchants,  re- 
mits one  bill  on  account  of  all,  sending  to 
each  a  draft  on  the  fund  for  his  share,  it 
;s  a  good  execution  of  fiis  trust.        136 


Where  the  contract  of  the  captain  o^ 
a  ship,  in  a  foreign  port,  will  bind  tlii^^ 
owner  personally.  225^ 

'Merchant  accepting  a  •  consignment^ 
is  bound  to  pursue  the  orders  that  accoin- 
pany  it.  389 

MESNE  PROFITS. 
Whether  meme  profits  con  be  recover- 
ed in  ejectment  by  way  of  damages.  138 

MC^NT^HS.. 
When  the  legislature  speaks  oimohihs^ 
generally,  calendar  months  are  meant. 

143 

MORTGAGE. 

Lands  mortgaji^ed,  being  sold  under  a 
judgment  and  execution,  are  nevertheless 
liable  to  the  mortgage.  151 

A  purchaser,  having  notice  of  a  niort- 
gage,  is  bound  by  it,  though  it  was  never 
recorded.  145 

MURDER. 

\yhat  facts  amount  to  manslaughter, 
and  not  murder,  andvw  versa .  125.  145 

When  the  mortal  blow  is  given  at  sea, 
and.  the  death  happens  on  shore,  in  a  fo- 
reign country,  it  is  not  murder  cognizar 
ble  by  the  Courts  of  the  United  States^ 
under  the  act  cf  Congress.  426 

N 

NEW  TRIAL. 
When  granted.  112.  515.  391 

NOTARIAL  PROTESTS. 

See  Evidence* 

NOTICE. 

See  Injunction. 

What  is  due  notice**  of  the  protest  of 

promissory  notes  in  Pennsylvania .     1 09 . 

127.  151.  163 

Notice  to  pi*oduce  deeds,  where  ne- 
cessary, or  not.  132 

Notice  of  default  of  a  debtor,  where 
not  necessary  to  be  given  to  the  gua- 
rantee. 133 

A  purchaser,  witH^notice  of  a  mortgage, 
is  bound  by  it,  though  the  moitgage  was  . 
never  recoi'ded.  145 


INDEX 


What  want  of  notice  shall  be  deemed 
a-waiver  of  dower.  300 

How  notice  of  an  equity  between  the 
original  parties,  may  affect  the  assignee 
of  negotiable  naoer,  or  an  assignable 
bond.  370 

o 

OYER. 

Though  profert  is  made  of  a  deed,  if 
oyer  is  not  prayed,  the  deed  is  not  consi- 
dered to  be  on  the  record.  436 

ORPHAN'S  COURT. 
3ee  Administrator,  Judgment, 

P 

PARTITION. 
Objections  to  the  regularity  of  pro- 
ceedings qn  a  vnt  of  partition.  67 

PARTNERS. 
Assumpsit  will  not  lie  by  a  surviving 
partner  against  the  administrator  of  the 
deceased  partner,  upon  an  unsettled  ac- 
count. 434 

PENALTY. 

Where  the  party  may  sue  for  dama- 
ges beyond  the  penalty  of  the  contract. 

PERJURY. 
See  Bankrujit. 

PILOT. 

The  owner  of  a  ship  doing  damage  to 
another,  is  liable,  though  the  ship  was  in 
charge  of  a  pilot.  206 

PLEAS  AND  PLEADINGS. 

See  Practice. 

PRACTICE. 

Rule  as  to  injunctions.  1 .  3 

Service  of  a  subpoena  in  a  suit  in 
equity.  6 

Non-pros  for  not  appearing  on  a  writ 
of  cpror.  6 

Jurisdiction  not  apparent  on  the  re- 
coKl.  7.  8,  13 

Value  of  an  estate  to  be  proved  by  af- 
fidavit, murder  to  show  it  amounts  to 


the  sum  requisite  to  sustain  a  writ  of  er* 
ror.         *  20. 25.  22. 2r 

A  vmx.  of  eiTor  not  returned  to  the  pro- 
per term  is  a  nullity.  ^1 

A  ivrit  .of  error  will  only  lie  oh  a  f  nal 
judgment.  22 

A  removal  from  the  circuit,  to  the  su^ 
preme  court,  roust  be  by  writ  of  error; 
not  by  appeal.  22 

Amendments  where  allon^ed.  12,  13. 

25 

Objections  to  the  regularity  of  pro- 
ceedings in  a  writ  of  partition.  6lr 

Priviiege  of  a  member  of  assembly^ 
when  to  be  claimed.  107 

Action  of  debt  against  executors,  on 
a  simple  contract,  when  maintamable* 

108. 

New  trials,  when  granted.  112 

Whether  land  can  be  w>ld  by  virtue  of 
a  judgment,  without  a  cctrrT&ctot  against 
the  terre  tenants  ? 

Infancy  may  be  given  in  evidence  on 
the  plea  of  non-«Muiif/t«t/.  130 

An  appeal  dismissed,  it  not  appearing 
that  the  orphan's  court  had  pronounced, 
a  definitive  decree.  160 

Permitting  goods  levied  upon  by  exe- 
cution to  remain  in  the  hands  of  the  de« 
fendant,  how  far  a  subsequent. execution 
shall  prevail*  167 

If  issue  is  joined  on  the  pleas  of  non^' 
aasumpsity  and  payment,  whether .  the 
defendant  may  strike  out  die  former  plea» 
at  the  time  of  trial.  205.(25) 

Stating  the  prosecutor,  in  a  .forcible 
entry  and  detainer,  was  disseised,  ne- 
cessarily implies  a  previous  seisin.     2 1 2 

When  the  plaintiff  is  too  late  to  strike 
off  a  rule  of  reference,  and  discontinue 
his  suit.  222 

Time  for  tendering  a  bill  of  exceptions 
to  the  charge  of  a  court.  249 

Release  of  drawer  of  a  note  from  a  ca. 
8a.  discharges  the  indorser;  275 

A  plea  to  debt  on  arbitration  bond«  en* 
tering  into  the  merits  of  the  original  con- 
troversy, is  bad.  284 

W  hen  a  certiorari  shall  be  allowed  for 
the  removal  of  an  indictment  from  the 
quaiter  sessions,  into  the  circuit  court. 

302 

A  certiorari  to  remove  an  indictment 
from  the  quarter  sessions  to  the  circuit 
eourt^  was  dirtH-ted  to  the  justices  of  the 
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common  pleas;  and^  for  that  reason, 
judgment  arrtUed.  3 1 6 

Priority  of  judgments  in  different 
courts.  330 

No  privilege  against  a  tuhptma*     34 1 

When  replevin  cannot  be  maintained. 

343 

The  costs  of  aformer  ejectment,  which 
liad  been  non-firot^  must  be  p^d  before 
trial  of  the  second.  353 

It  is  too  late  to  object  to  the  alienage 
of  a  juror,  after  verdict.  S5^ 

A  joint  commission  to  four  persons  to 
take  depositions,  cannot  be  executed  by 
three.  410 

Proceedings  in  a  habeas' corfius^  upon 
a  commtttnent  for  murder  on  the  high 
seas.  412 

How  many  jurors  may  be  challenged 
peremptorily  in  a  capital  case.  413 

An  action  may  be  removed  by  ftab. 
corfi.  on  or  before  the  first  day  of  the 
term  next  after  that,  to  which  the  original 
writ  is  returnable.  433 

Pleadings  in  covenant  436 

Though  profert  is  made  of  a  deed,  if 
Oyer  is  not  prayed^  the  deed  is  no  part 
cS  the  record.  436 

PRIORITY. 

See  Judgments.  Execution,  Lien. 

PRIVILEGE. 

Privilege  of  a  member  of  Assembly 
and  wheji  to  be  claimed.  107 

Privilege  of  a  Foreign  minister.     32 1 

Privilege  of  a  witness  and  a  party,  in  a 
suit-  329.  386 

No  privilege  against  VLSubfiana.     341 

PROFJIRT. 

See  Oyer.  Practice, 

PROMISSORY  NOTE. 

A  promissory  note,  negotiated  in  New 
York,  is  not  subject  to  attachment.     47 

What  is  due  notice  to  the  indorsee  of 
non-payment  of  a  note  or  bill;  and  what 
evidence  of  a  waiver  of  notice.  109.  127. 

151 

Whether  the  discharge  of  the  drawer 
of  a  note  from  a  ca.  «a.  is  a  discharge 
of  the  indoi'ser,  275 

A  promissory  note^  purchased  after  a 

Vol.  IV 


commission  of  bankruptcy  had  issued 
against  the  drawer,  may  be  proved  under 
the  commission.  370 

The  assignee  of  negotiable  paper,  is 
not  liable  to  any  equity  between  the  ori- 
ginal parties  of  which  he  had  no  notice  ; 
but  a  commission  of  bankrupts  is  notice 
to  establish  a  right  of  set-off  in  the 
bankrupt.  370 


RECORDER. 

The  Recorder  of  Philadelphia  is  not  a 
judge,  within  the  meaning  of  the  consti- 


tution. 
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REFEREES. 


Referees  cannot  delegate  tlreii'  trust 
and  authority  to  othei*s.  7 1 

A  report  of  referees  cannot  give  a 
right  to  land,  but  it\iiay  setUe  a  dispute 
about  land,  either  ins  ejectment,  or  tres- 
pass. 120 

When  it  is  too  late  for  the  plaintiff  to 
strilce  off  the  rule  of  reference  and  dis- 
continue the  suit.  222 

An  umpire,  chosen  by  referees,  must 
himself  hear  the  parties,  and  examine  the 
evidence.  232.  271 

Where  an  award  is  good.  284 

A  report  set  aside,  because  the  action 
was  founded  on  an  unlawful  contract.  298 

£x  parte  communications  to  referees 
condemned.  300  (I) 

REGISTER. 
See  Shifi*8  Register. 

RELEASE. 

Release  of  one  joint  debtor,  how  far  a 
discharge  of  the  other.  275 

REMITTANCE. 

See  Mercfiant.^ 

RENT. 

What  interruption  in  the  possession  of 

the  demised  premises  shall  suspend  the 

rent.  124 

How  far  it  is  necessary  to  show,  that  a 

distress  was  made  upon  tlie  premises. 

208,  9 

What  allowance  for  cattle  distrainedj^ 

and  left  with  the  debtor  208,  9 


INDEX- 


REPEAL. 
•See  Bankrupt. 

REPLEVIN. 
Where  Replevin  cannot  be  maintain- 
ed. 242 

S 

SALVAGE. 
Salvage  to  an  American  for  rescuing 
neutral  vessel,  from  a  French  priva- 
teer. 34 
Salvage  to  an  Jmerican^  for  re«capture 
of  an  American  from  a  French  priva- 
leer>  37 

SEAL. 

See  Evidence. 

SET-OFF. 


Where  a  set-ofTof  a  debt  due  from  the 
defendant  in  a  foreign  attachment  to  the 
garnishee,  will  not  t3e  allowed  on  the  tcire 
facias,  29 1 

In  an  action  brought  by  the  common- 
wealth, the  defendant  has  no  right  of  set- 
off. 303 

A  coinmission  of  bankruptcy  is  legal 
notice,  to  affect  the  subsequent  assignee 
of  a  promissory  note,  with  the  statute 
right  of  set-off.  370 

SETTLEMENTS. 
See  Land,  Voluntary  Aasignmenta. 

SHIP. 

What  shall  be  deemed  the  destruction 

or  casting  away  of  a  ship,  at  sea,  with 

design  to  injure  the  insurers.  4 1 2 

^et  Duties,  Itmtrance.   Shifi' a  Reiser  % 

SHIP'S  REGISTER. 
Contracts  in  violation  of  the  Register- 
ing act  cannot  be  enforced.    269.  298. 

308.  342 

When  9Xk' American  registered  ship, 

tiold  in  part  to  resident  American  citizens, 

is  liable  to  foreign,  or  domestic,  duties, 

on  her  return  to  an  American  port.  ^74 

Afip.  xxxiv 

SPRINGETSBURY  MANOR. 
The  Manor  was  duly  surveyed  and  re- 
turned, before  the  4th  y«/y  1776.     402 


"•TATE  SEALS. 

See  Evidence. 

STATE  TREASURER, 
See  Treasurer. 

SUBPOENA. 

See-Pram'ce.  Privilege. 

SURETIES. 

The  responsibility  of  sureties  of  the 
state  treasurer,  how  limited.  285? 

SURVEYS. 
See  Land. 

SURVIVOR. 

The  surviving  obligee  of  joint  bonds  is 
entitled  to  tlie  possession  of  the  joint  se* 
curities  to  recover  the  amount.  354 

T 

TENDER. 
When  duly  made.       327.  Apfi.yasii 

TITLE. 

See  Land, 

TREASON. 

Attainder  for  treason  does  not  forfeit 
the  estate  of  tenant  by  the  curtesy  ini- 

16a 


tiate. 


TREASURER. 


The  responsibility  of  the  sureties'  of 
the  state  treasurer,  how  limited.        ^82 

TRUST. 

A  remittance  made  by  a  debtor  for 
payment^  his  creditors,  is  a  trust  fund, 
that  cannot  be  attached  in  the  hands  of 
the  correspoildent  279 

See  Voluntary  Assignment,   Attachment. 


VOLUNTARY  ASSIGNMENTS, 

Under  what  arcumstances  a  volunta- 
ry conveyance  of  an  insolvent  debtor,  in 


INDEX. 


trust  for  general  creditors,  is  fraudulent 
and  void  as  to  a  particular  creditor.      76 

A  creditor  <:annot  sue  the  voluntanr 
trustees  of  his  debtor,  for  a  dividend,  un- 
less he  has  subscribed  the  conditions  of 
the  trust.  224 

Where  instruments  executed  after 
marri^^e,  shall  be  valid,  or  not,  as  mar- 
riage settlements,  against  creditors.  304, 

305  (I) 

Voluntary  assignments  being  execut- 
ed merely  to  give  jurisdiction  to  a  federal 
court,  the  suits  dismissed.  330 

Secus  if  the  party  might  have  com- 
pelled a  conveyance.  338  (2) 

w 

WARKANTS. 

See  Land. 

WARRANTY. 

The  collateral  warranty  of  the  ancestor 
operates  as  an  estoppel,  the  St.  of  4  Arme 
16.  hot  extending  to  Permaytvama. 

\.  168 

See  Cov&ihnt.   Jnntrance. 


WATER-COURSE 

Stt  Land.  Damages* 

WILL. 

Whether  a  legacy  shall  amount  to  the 
extinguishment  of  a  debt  due  from  the 
legatee  to  the  testator.  1 23 

What  passes  a  fee  simple,  or  creates 
an  estate  tail,  in  a  devise.  Jifip*  xii 

WITNESS. 

See  Evidence. 

A  certificated  bankrupt  is  a  witness  to 
prove  the  parol  evidence  of  a  bill  of  ex- 
changct  in  an  action  brought  by  him 
against  the  acceptor,  before  his  bank- 
ruptcy. 137 
Privilege  of  a  witness.  329.  387 
President  of  an  insurance  company  is 
a  competent  witness,  on  a  trial  for  de-* 
stroying  a  vessel  at  sea^  with  design  to 
injure  the  cojoipany.                          415 
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